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1882. T do not understand the reason of this delay. Lf the Act1s

“ ples and precedents to guido our decisions, the princip

‘annuity as directed by the will, and whether there was any limit a8 to

L 4

- GOVERNMENT OF MADRAS.

‘JUDICIAL DEPARTMENT.

¥

— — .t

3rd February 1881, No. 259.
- 'Bills—Legislative.
" Read the following papers :— o : .
No. 7. From II. WIGRAM, Esq., Officiating District Judge of South Malabar,

to the Chizf Secretary to Government, dated Calicut, 20¢h December 1880, .

No, 394, . . .
I have the honor to reply to G.0., dated 4th December 1880, No. 2.811, forwardinﬁ

1 fo'r remark the Indisn Trusts Bill. T have considered the provisions of t.h9 ]_3i
with the Statement of Objects and Reasons and the Report of the Law Commission

%ublished in the Gazelle of India of 24th January 1380, and I am of opinion that the
ill, as now amended, oontains an admirable exposition o

branches of the law which it is the duty of the Courts to administer.

2. The Bill (Section 1) provides that tho Act should come into force on 16t March

it has roceived 8o much discussion and criticism that it ought to be & good one), the
sooner it i8 introduced the better for the Courts, the practitioners, and "the switors.

I do not think that 1st March 1881 would be too early & date for its introduction.

The Act will contain'no law that we are not at present bound to a,dmin%ﬁte'r
g for princi~

without its assistance. -The only difference will be that, instead of gropin
los will be ready to our hands.

As an illustration of what I mean I muy mention that only a fow woeks ELgo
1 was asked by a gentleman, who was exccutor of 8 will, whether he was at libertyy with

the consent of the beneficiaries, to invest money on mortgage instead of purchasing an
i the amount he

»

might advance on the security of a mortgage.

The answers to both these questions are to bo found in Sections 11 and 20 of the

Bill, but I was only able to inform my querist what was the proposed law.

‘3. Again, by far the most important part of the Bill is Chapter IX, and for
myself I may say that it would be of incalculable advantago to all the Mofussil Courts
to have the clear principles there laid down for our guidance. S
.+ Not a month passes in which some case does nol come beforo me as an Appellate
Court in which Sections 81 and 86 are applicable ; and I can tecall to my recollection
casos in which Sections 83, 85, 83, 89, 01 and 93 contain the rule of law which
should have governed the decision and which bad to be ovolved by much labor from
the Contract Act, English text-books and progedents, and the udge’s own 1nner
consciousncss, = T ' ' T

4. I have only two observations to make on the wording of the Bill.

" The use of the word “ gratuitons ” in Section 86 might secm to imply that, if & ’

consideration was set out which was partly real and partly fictitious, tho sootion would
not apply. S S ¢ -

I do not supposo that this was intonded. ,: I think that the words ‘or for a oonsid-

bR

eration wholly or in PN fictitious ” might be inserted after thoe word ¢ gratuitous.’

fictitious,
to his own bond fide claim. Asa matter of fact fraudalent transfers of property are

“ulmost invariably expressed to be made for some consideration. -

_ !
.
. B ’ p ?

a good one (and

L Rk L o e —

It might be necessary to add a clauso that, where the consideration was pal_'ﬂy«
fho transforree must hold the property for tho benetit of the creditors subject -




o i 3 Kl
2 .~ . JoupiciaL DeparrueNnT, 32D FEBRUiRY 1881, No. 259.
S

——r—— S

5. Seétjon 89 might perhaps be made clearer. I was once consalted by one of

my Muneifs 1n reference to 8 case in which a schoolmaster had induced one of hi8

students to join him in executing & joint and scveral promissory-note solcly for the
benefit of the former. . ' - - :

" The question that aroso w:;s whether the:m’o Jdender w
case could sue the student, the master hﬁﬁn:eﬂelen ler who knew the facts of the

v

haye been dismisscd at once. .

No.8. - From F. BRANDT, Esq., District Jud "y o
. Secretary to Goz'ernmcv,ztrdat'e,d 6th Janualr"yg;SOB’q,II'\::bzmoPozy’ to. ths Chief

‘The remarks I have to offer on the Private Trusts .Bill.(sent to me with G.0
.0,

No. 2811, dated 4th Deccmber 1880) are few ; for these among othor reasons, I \

submitted what I had to say on tho Draft Bill of 1879, and the prosent Bl follows

the former very closcly in most respects, and as I took it for granted then that . °

‘opinions were not asked for on tho general principles, se :
‘Bill, the more so must I assume this to be so nowl;) 'dtheof,ﬁfsgn Idmla,"]‘:?iglement -of the
a doubt whether the law affceting all persons standing in fiduoia felatigzglﬁxprem(ﬂ
another—partners, agents, ; ; directors of cowmpanies, and - others n;P Onﬁ to
those within the immediate purview of the Bill—might not havo been comp o) well as
dealt with in one and the same instalment of the general Code, and I am pre engwely
of T:’m‘on that an-Act regulating public irusts &s much more required here t very decidedly |
with privats trusls. -~ - . " ' ‘ an one dealing
2. 1 obscrve that there has begh alteration made in the definition of a ,

o ' Bection 3.. " alteration not for tho better I think, Tt
- - L ' . : . 1 v, e

whether an obligation can proporly be said to ar%ae from);pggggtllgg(l;eto s;%gest a doubt
arises from, or 18 attached to, the acceptunce of the confidence. . B ' I e obhgat.lon
there is a matorial objection to the worliag of the definition in‘c;the: _ reatlg think

In.the interpretation clause the word “ owner s :
o T ot L G e R i e Bt o
of the beneflciary, but “ owner ” 13 not itself defined. Tho word u-se&lerevmhtg;?f,

resume, been intentionally pot ‘usod. . Where the word “ owner ” first ocours it |
it is -

TP . .
apparently used as equivalent fo trustee (as ‘“ owner of .the trast property (®); fo
. » r

the confidence cannot be accepted by any other. , In the second place it cannot rofer-

to the trustee, fpx; he accepts the trust far the benefit of somne other or others, -

It would, I think, be'better not to use the word “ owner ” at all, but eithér '

to revert to the wording adopted in the earlier drafts of the Bill, “ reposed in
accepted by one porson for the benefit of another,” &o., and then give the deﬁ.ni‘tiorf 1‘
’

 or using “ author of the- trust” as explaining itself to say * declared by the author.

. of the trust, or reposed by him in, and accepted by, some other’ th N
- whose benefit the confidence is aocepted, for the ber;eﬁt,n &o. Theaélmthsftptrson for
_of the pecond paragraph of the-interpretation clause might then be Omi_t tod. {fen words

.7 “And I think tLat for ““ against the trustee as owne ~

bo substituted ¢ against the trustce, in respect of the rtl?lfs;he st
acceptance of the'trust by the trusteo.” . = . propert
. The definition of a breach of trust does , .
‘An Act to bo exhaustive should itsclf ﬂpec?i?t i?fm to mo to be very Bfltl'Sfactory_
properly be held to have committed a breach ofy trust, ~$B‘thh 8 trustee will
illustrations) give some examples of cases, but the definir; il does (Section 23
amounts in fact to an admission that the eDumerati ition of  breach . of tryst *

¥, 8rising out of

nor is any hint given as to other laws in force n of such cases
_ the sgbject, while it was, I Presume, the firyt inu;ht;g]; I'Ofctreﬂxllgol rmghft bo made on
‘ : . ,  tha aw oI trusts - should

* ) :
. . <

C come insolvent, It is doubtful
whether Bection 89 would apply to such a case, but if the séctione:m “ mugst hold the
- advantage for the benefit of and can ¢laim no legal rights against the person whose f
interests have been so prejudiced,” I apprchend that the mozey-lcnder,s suit might "

property " might

+
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. law books.

highest Court of appellate jurisdiction from ordars passed by the principal G

, ‘beneﬁcial to the estate (see Lewin, p. 391).

88 where property is handed over to trustees for the benefit of creditors,
- trust properly &o called,

No. 9.-  From the Hon, P, 'S ULLj VAN, Advocate- Gen&d,

‘ ,BiOD sets forth the law with th . 7
s lurghly expedient. . - B-requmte clearness and fulness,

- i

haar S VPR
A 1 o .
AL AAPAL A i,
PPNV VPV N

P

WMARW, 8ep Frpruary 1881, No. 260 ;

be available in one enactment for those whq: have ‘not means of reference to many

3. Would it not be better to state specifically whether an appeal lielf t&?ﬁ

titions presented under this sec-

Beoti ‘
tion 34. o B lear whether such

tion ¢ It is mot ¢

~appeal would bo held to bo in virtue of the provisions of the Civil Procedure Code,

ilé(lidlt thbink it would be well to give examples of cases in which the matter should be.
0 be such as could not properly be deult with on presentation ofa sunblf k};(‘g

- tion, and of those who would properly be made partics to suitsin guch cnscs. .

of no particulars in which u . 4 0 cos tham in
e i fessional Judges experience more diffculty tha
marshalling in right order trl;gro' L8 <, ; . t of
. : sht oceedings arising ou
quuICB connected with rehtion?l%ps c})fa tmrtle:t m _Judmuﬂ Pr T g |
‘4. Tt would be well, I think, to S : A
dinaril : state whether a trust for sale will or will
or y authorise trustees to execute a mortgnge; whether a trust to raise. money

Bactions 37, 38 by mortgage will or will not authorise &
5 end 89, sayie whe%e 1at_ter COUrse mllght be more

b. A‘gaul’ in respoct of bendmi transactions, I think that these traqsactlons
- ' Bection B81.. . being reco i the matter might be
There is » ‘ C treated with somewhat mnoOT® fulness.
hﬁ»re 18 8 good deal in Mr. Mayne’s ITindu Law and Usago with respect 10 C4565 1
Ea ch the Court should or should not refuso relief in cases in which the or
udulent intention is set up or admitted, and in which the fraud has or has not gone

beyond the intention i hir i rd, to e
a8 ; eCco come 11
to the rights of third partics, not on the r ° at the suit

- &nd show that suits were really carried on for their beneflt, or to sh

ose who can O ghoul

- Was in fact.against parties no parti i to th -
iy o parties to the suit, and o8 p into substantive 1?‘":

Ee parties t ‘such suits, which I think might well be worked u
ow that th_’matter has been taken in hand. '

6. Lastly, I would draw attention to some criticisms which appeﬂi'ed in the

‘and write from

- Madras Mail 1
some five or six weeks ago. Ihave not the file here, "of grants made

memory only, It was objected that the Bill does not deal with cases

Butbject to a charge only ; that it is applicable only whero theroaro scparate pe rsong- ’
8 trustee and a benecfi iar{i—l—and docs not touch the cascs of grants subject to the
s W

performance of services i ; +nal but not real
e it does include the cases of nomina which, 88 tha

writer (I think rightly) remarked, amounts to a mandate or commission, and not to &

to the Chief Secralary
. . b0 Government, dated Madras, 11th January 1881.
_ ted

* With reference to the Order of Government in the Judicial Department, da
il,:f‘ith.De‘cemb"'r 1880, No. 2811, I have the honor to state my opinion upon the
re t Bill to define and amend the law relating to Private Trusts and Trustees now

fore the Legislative Council of the Goverpor-General. ‘

2. I think the present draft, which has been settled by the Indian Law Commis-:
and that its enactment

8. The only suggestions which I have to ﬁaké are the following s L
doubtfal -

(1.) Whether the terms of Scction 84 are not too narrow. It is
- whether, under it, the Court wounld be bound to give an opuumz upon
trust, oven

o the conbtruction of a will or other instrument creating 8
T - indirectly. It soems to me that all questions which the Court of Chan-
' - cery would now decide ought to be decided by tho principal C1
Court, subject to appeal to &e High Court. . By this means truﬂteeﬂ -
would be materially relieved and litigation on the whole avoided, -
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b e

. have deliberntely determined that the trustee i the o

- #nd apply them to the berefit of C, or to raise

. diverse, ranging between no interest at all ang

;-.feoﬂ'ee.

*

V' - e
———

4 JupiciarL DEPABTﬁENT, 3ep Fesevary 1881, No. 2059.

o N

. (2.) The Bill does not ray what principal Civil Court of original jurisdiction
. istobe aﬁfhed to, and this may involve difficulties. It would porhaps

o be advisable to define principal Civil Court in the interpretation-clause.
I do not know whethey it is intended to exclude the Courts of the

District Judges in this Prosidency in places where there is also & Subor-

.dinate Court. Section 69, CJause (f), uses the word * Court” only:

—

" No.'10. From L. McIVER, Esq., Acting Registrar of the lﬁgh Court ofJudicatﬁra \

o at Madras, Appellats Side, ¥ the OJi
Madras, létﬁ January 1881,, No. 80. iief Secreta

 With reference to your letter, dated 4th j)ecembe 1 o :
Government of the same date, No. 2811, requesting the O;ini%io(’) falrglhdetﬁ ,th]? 8(1)‘35:‘ (;)If
the ¢ Bill to deflne and amend the law relating to Private Trusts and Tn:é:;teeﬂ,” I am

ry to Government,.dalet_i

. to transmit transcript' of th're‘,Minuto ‘.re‘c,orded by the Ifon, Mr. Justice Innes on the

provisions of the Bill.

—

Escx.oquu No. 1. . :
_ _ Minute re_cQtde'q I;y_ the Lon. 2lr, Ju.sjlica' Innes
I think Section 3-requirés ‘alteration. I am aware

that the Law Commission

1 hope to show that it is very inexpedient to assign hign:hl'att)fc]t;lhae tcr;:ust property, but
} racter.

- ~A'is the owner of a watch. Te gives it to
present to C.  Here is unquestionably a trugt 011? ax?f?d%omeyed‘“d. delivered as 8
ownership has B? He is & mére channel and tg) noe reposed in B, but what
property. - B _
A devises all his real estate to B directing 1 . C
E{) him to receive the rents and profits
debts of C. . :
In these cases B has a qualified ownersh; ] . .
conveys the nofien of plenary dominion,.‘eﬁtateg‘ofBUt tzchll{a the word ¢ ownership ”
8 are in quantity infinitely

.  In the case of money paid to one for the ary power of disposal.

use

where the purposcs of the trust-are exhausteq and o e‘:‘;‘)'fhcr; in resulting trusts ;
18 & residuum ; in bendmi

purchases ; in trusts tnvifum where money receqy od : endm!
cannot . conscientiously -

withheld from another person; in the are
purchase of trust property in v’iolation (I:f thléa;?ugf tmst Property with notice ; in the

with trust funds—in all these cages what i » I the purcﬁ 0
‘ . 3.th . ase of trust property
progerty o t?he %ﬁndﬁ of the trustee or purc?m}g):sw of reasoning upon which the
to be gweaédup. e recoguition that the trustoo isr ’:“t’lfln a trustoce with notice has

. ius i . no
the o?vtlll?ar, b‘;?i?;:ﬁggﬁ:}??; rlei‘t';)r:v &3 tl}}lound not to tia(:l;iwg:'r. h ald do if
~and the beneflelary entitled to the trus pmi)zrtbe“eﬁd&’y when the trust was ended
’ " y. .
i he gﬁ;ong t]tnh © lrustes being the CWher hng - .

property g © evasion of the Statyt, of o8 attachod ‘itself to trusts of real

By “usos” the beneflciary boeamg to all Uses, ’

. With a view to counteract ‘th' : _ over the original
Uses was passed whereb 8 and other ¢ .. ‘
p r v th? beneﬁcmry vils 8rising therefrom, the Statute of

the owner. A Was Conatity tod 1
The aim of the Statute of ;. < would im °d legally, what he was a(':_tuglly,
ve

the view taken by th o o
he vie y tae Courta of the Dature of 5 u};ge:»fi?ff out had it not been for -
' ° WAalch they considered such that

€8 Do cstate or interest in the .

Y sale or mortg'ago?enough to pay the °

. 4 al | )
land mthogt the io?d ha“PS that contrq) overull]gtih?ﬁ ﬁurll)lﬁies the real holder of
. - c e -
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: f‘mﬁt&e,.Who 18 not the beneficial owner, bo declared the owmer, &1

- the Trustees Act will be made to say that property held on account O.t’ or 1z

- and the trustee,

——
o Jootear Deparraent, 3rp Feorvarr 1381, No. 259.
SRR
: rther use in common 1 ndered upon it, and consequently
t on law engen po
Elégoitd?mte of Uses had exhausted itselt on tho Stfrst use and had no effect on the

the he conveyancers had thus found a way of cvading tho statute and reintroduced

Very practice which the statute was desiracd Lo ¢ had boen plain
~ to extinguish. If it had boen plainly
eclared that the beneficiary was the olgner to the %‘;tent of hig intcrest in the

- E;operty, all difficilty would have been avoided and the purpose of the statute might

ve been carried out,

I think, into Engl; . ] o J
) nglish law an erroneous concept of his powers and position, especie. ¥
84 regards purchases from the trustoo in fraud of the Beneflciary. d‘?:}; uzg";ld ﬁ:.

10 certain circumstances of ivi : Ity though by 80 408
' giving a good titls to the trust proporty 1
hee a;dtefrapds the beneficiary? The gProtection of beneficial owners from gﬁ;l;lidlgnaa
L'ountaﬂ Lll}lcl)portgnt a considerution as the protection of innocent pm:cha?;rs,ﬁon ought
Ssessing a careful Aetration. I asers usin ,
not to be liable to be d&ceived!‘ystem Qf registration, p\lll‘;(‘.h* ] 8 L

... The question of whether a purchaser has or. has not“ had notice is an exceed-
lngly tdgcult one, and, in the mlz)tjority of instances, whethor detected or not, I shoulg
ghrect that there would bo fraud on tho part of both trustoe aud purchasor, thougs
® purchaser may be able to persusde the Court that tho purchase was s >
Bood faith for consideration without notice. 1 I would sgain there

of the rules in Soction 62, Exeeption I, g and 6. . =

I would point out that if the ‘declarati

. ; ticn of the own
left in the B]ﬁ? some complication will arise, . .

- The Civil Procedure Code, Bection 280, distinguishes

by a person as his own and property held or. account of or in

between property held

trust for another.

another person is the trustee’s own property. :

I venture to suggest the following amendment of Section 3:— - . ing out

f A trust is an obligation annoxod to the possession of property anﬁ atrll'zﬂtgo ot

3 % confidonce roposed in and acceptod by oume person desi nated tﬁt;BbI another
eclared and accepted by him for tho benefit of anothor or for the beneft o,

in 1 would noff éttemPt to deflne the exte!it of ﬂl@ trastee’s ests
accordance with the scope and object of the trust.

| . T “ -

!

No. 259. .

B
No" 15 - - ~Onbsr THEREON, 3rd February 1881,
- Ordered that the foregoing reports on the Indian Trusts B
to the Government of Ixidi%.o ingthepl(:egislative Department. thb costion of
. 2. The Government obsorve thut Mr. Justico Innes’ remarks oD q‘ ‘
Ownorslnp_” in a trust are descrving of special attention. :
(True Extract.)

[4

AVIDSON;
B DAY hif Seoretary.
! 3 l . . - ) ‘ r LN

B A
Exd. J. Wright, T. 0’Connor and F. R. Bantleman.

-

[

The notion of tho trusteo, being the holler of the legal estate, has introduosd, -

BRI D VU S L I ! T NPT B T TR N I S S ¥

fore urge 8 revision , -

iy o s Gosten s 050

o o

DBut
trust for,

to asthat must vary
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1, '18 80, beNfOI'WaI;ded .
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" JUDICIAL DEPARTMENT.
Billl——.Legillative. - ‘ P
. . } - s

. No.260.
Frox

¥

ki

Tee Hov. R. DAVIDSON, CS.I, | ST
T - R Chief Becretary t,o the Government of Fort St. George,

B

Tae SECRETARY 1o tur GOVERNMENT or INDIA, NI
‘ : . LromstaTivs DERARTXENE T

Brx, L ;

. With refero

directed to fo
No. 259

T R | , o1 Tam
nece to your letter, dated the 15th November 1&3 gg 1221,
rward copy of the Proccedings of this Government, da

I the other
» containing opinions of the High Court, the Advocate- General snd

" iy Govero-
consulted to report on the Indian Trusts Bill, snd the remarks of thix Go
R ' 3 |

I ' . . t of the
- 2. The Bill was blished in th ¢ 8. George Cazelte ‘Supplemelll :
23rd November 1880, © od in the Fort &. (eorge B0 | |

i

-

« I hato the honor to be,

; Sir -
*Your most’obedicnt gervant,
. l . )
’ i
i
;

Forr 81. Georgr, * E S , L

I

| .
I (Ticf Secrelary.
Srd Felruary 1681. U f Secrel
. ' ’ 1 ‘ )
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'with the Btatement of Objects and Reasons and the Repo

- myself I may say that it would be of

* the Contract Act, English text-books and precedents, and tho

o whother Section 89 would apply to sucha case,

AT e

BILLS—LEGISLATIVE.
Read the following papers :— ' N
From I, WIGRAM, Esq., Offciating District Judgs of South Malabat, le e hief
Secrelary to Government, dated Calicut, 20¢h December 1880, Lvo. ding
. T have the honor to reply to G.0., dated 4th December 1880, No. 2811, :? the Bill
for remark the Indian Trusts Bill I have considered the provisions ission
rt of the Law Pomt‘l‘]‘ﬂt the
published in the Gazetts of India of 24th January 1880, and I am of opimicRt i ),

~ Bill, as now amended, contains an admirable exposition of oneé of the mo#

branches of the law whickit is the duty of the Courts to &dmiﬂ.i’ter' st March
2. The Bill (Section 1) provides that the Act should come into force Ogd one (and
1882. I do not understand the reason of this delay. If the Act 18 8 B0 one), the
it has roceived s0 much discussion and criticism that it onght to be 8 E0% P4
sooner it is introduced the better for the Courts, the practition e-r&, introductien.
I do not think that 1st March 1881 would be to6 early a date for i Lt administer
 The Act will contain no law that we are not at Eresent '[';0’[111 ing for princi-
without its assistance. The only difference will be that, instead (;_eEEOPtO our hands.
Plea and precedonts to guide our decisions, the principles will be ready

the consent of the beneficiaries, to invest money on mortgage ,im?tead &f
annuity as directed by the will, and whether there was any limit as
mght advance on the security of a mortgage.

. The answers to both these questions are to be foun e L law
Bill, but I was only able to inform my querist what was theﬂlir?POCha ter 1X, and for -
" 8, Again by far important| part of the Bill 18 Lhap ’ -

| gain by the most lmﬁcalc lo advantage to all the Mofussil Courts

.to have the clear principles there laid down for our gmmcet;ef -
. Not a month passcs in which some case dnes not come
Court in which Sections 81 and 86 are applicable ; and I can recall to MY

e amount he

1 in Soctions 11 and 20 of the

- L
as an Appellate

ore mo reoo ection
which

t1 ¢ - law
-cases in" which Sections 83, 85, 88, 89, 93 and 93 contain the r?;:excf labor from

should have governed the decision and which had to be evolved b

consciousness, « . ' ilL.
4. I have only two observations to make on the wording of tht?)]iamply thaf, Ha
- The use of the word ¢ gratuitons” in Section 86 might soem . ould
consideration was set.out which was partly real and partly fictitious, the section ¥
not-apply. o : o -
- O . v ‘ N - for a consl
‘I do not suppose that this was intended. ' I think that the words ‘¢ or for 8 "
eration wholly or in part fictitious ”” might be inserted after the word gratuitous.

- It might be necessary to add'as clause that, where the wnﬂidemt:.grdlit:,v::ggbjec};:'

fictitious, the transferree must hold the property for the benefit of the o

v are
to his own dong fids claim. Asa matter of fact frandulent tranafers ‘°f ProPart,y )

almost invariably expressed to be made for some consideration. e

. lted by ono of
5. Bection 89 might pel‘h&pﬂ be made clearer. T was onoce G? : ot;ﬁdl (I))geoone ?3
my Munsifs in reference to & case in which a sohoolmaster had mt: wololy for th
- students to join him in executing a joint and several promissory, Do J
benefit of the former. L Lo C g
: . . : the faots of the
* The queition that arose was whether the mone -loﬁgr -Wh"l;‘:&w.'. I: {f doubttul

case could sue the student, the master haml?ut 1 tho seotion ran © must bold the

ks ago
As an illustration of what I mean I may mention that only 8 f::’ lil:';iﬁ wi%h""_
"I was asked b{ a gentleman, who was exocutor of a will, whether ho was &mhﬂmng an -

B

i r

]



-

. apparently used as equivalent to trustee <
- the confidence cannot be acoepted by any(?t hel?Wner of the trust p

to revert to the wording' adopted in the earlicr drafts of

. . T g 0
be substituted ¢ against the truatee in ‘Tespect of ‘;‘ﬁl:l' of thé trust property

An Act to be exhaustive should itselfdgle):i?t Scem to me to be very satisfactory.

. be avai

T LN

adv;ﬁtage for the benefit of and cpn claim no legal rights against the pérson whose
intercsts have b?en so prejudiced,” I apprehend that the moﬁzy-lcnder’s guit might
have been djgmlssed at onco. . ] . . - .

From F. BRANDT, Esq., District Judge of Trickinopoly. to -
o Goverament, dated 6th Januaryul' Sll;y’No.'th Chwf ecresary

The remarks I have to offer on the Private Trusts Bi A ith G.O.
No. 2811, dated 4th December 1880) are few ; for thesfeln ggélrfgtootlllllgr er'letaSODB, | ;
submitted what I had to say on the Draft Bill of 1879, and the present Bill follows !
the former very closcly in most respects, and as Itook it for granted then that i
opinions wero not asked for on the general principles, scope, and arrangement of the !
Bill, the more so must I assume this to be 80 now. Otherwise I mi htﬁavee ressed ’
a doubt whether the law affecting all persons standing in fiduci mlfelaﬁonshixpone to
another —partners, sgents, guardians, directors of companies, and others, aapwell as
those within the immediate purview of the Bill—might not have been comprehensively
dealt with in one and tho same instalment of the gencral Code, and £ am very decidedly

of opinion that an Act regulals ubly ; . .
with private trusts, ".9 public trusts E':}muc(; .mora regzurcd here than one dealing

2. I observe that there {as been alteration made in the definition of _trust—an

Beotion 3. &lyeﬁﬁﬁ: not for the better 1 ¢hink. It
whether an obligation can properly be said to argise fmiipgggggilcgo s%%ge sit:) l? dcglb; :
arisos from, or is attached to, the acceptance of the confidence Bl;.t I . ({l gatio
there is a material objection to the wording of the definition in. other res;gcatﬂy think

In the interpretation clause the word ¢ ” .
graph, and * bwmorship ” once. < Owner  appens agein ou b Genas e (o ey
of the beneficiary, but ““ owner ” is not itsolf defined. - The wl:)lrde‘flm & the”mtel‘eﬂlt '
presume, been 1ntentionally not used. Where the word owner” E:Bt:h;c urshali’ b
roperty ? (?); for

to tho trustee, for he accepts the trust for the ‘t;enggtﬂ;? mngth%l:ii iotth?nmt refer . 1{
: ra. E

- It would, I think, be better not to use the word “ owner ” at all. but cither
the Bill, ¢ reposed in of |
d then give the definition; f

P U Y . M SR U

e o~ i

accepted by one pcrson for the benefit of

or using ““ author of the trust” as exghfnﬁw?gzlf&o" o
of tho trust, or reposed by him in, and Bcceptid by 'sf)(:n?
b

whose benefit the confidence is accepted, for the benefit,” &o

of the second paragraph of the inte The first fifteen words

I rpretation clause migh !
And T think that for ““ against the trustee gg ght then be omitted. 1

acceptance of the trust by the trustee.” trust property, arising out of

The definition of a breach of trust
all cases in which a trustee will

the sub{ject,'w
ble i :
o boois . e 1n om::e enactment for those who “ha

t
ook ¥e not means of reference to many %
2 ould it not be bette - . - »
highest Court of appellate jnrigdjl;ti?n !ff;ate specifically whether an appeal lies to the ;
A
J

. om DR ..
. Bection 34. . 0:;161'5 Passed by the prineipal Civil Court

. D petitions presented under this sec-
gl wold o Bldto b vt of g S I . e whthor s
held to be wlchw;)s eould zgil 10 8170 examples of caggg (i)]fl ﬂ;lGiChClVﬂ : tho COdli;
tion, and of th : Properly be dealt with which the matter should 59/
tion, of those who would properly be made 1 .0n presentation of a simple peti-
o | Tuade partics to suits in such cascs, 1 know

FIETIY

y * declared by the author j :

R e

j— —

e e b B e e g o as ki el g

.,

| A—————— PO -y
| A

2

r)‘;

-

3 .
difficulty than in

.of mno particulars in which unprofessional Judges experience moro g8 arising out of

marshalling in right order the right parties in Judicial “pr
disputes connected with relationships of trust.
. 4. Tt would be well, I think, to state whether
ordinarily authorise trustees to execute a mortgage; whether a trust t thorise &
Bections 37, 38, and 39 by mortgage will or will nct S5 7
o e ) sale when the latter course might be more
beneficial to the estate (see Lewin, p. 391). T

5. Again, i ¢ of benimi tions, I think that theso trapsactions
.gam, o l:espec ° bepé i mm{?ﬁ Om;ecognised the matter might be
Section 81. 108 more fulness.

a trust for salé will or will not
o raise money

treated with somewhat

" There is a godd deal in Mr. Mayne’s Iindu Law and Usage with Ihle? chI :ht: originllﬁ

Madras Mail some five or six weeks ago.

- performance of services, while it does include the cases of

~ which : in cases 1M W
which the Court should or should not refuso relief in ud has or has not gone

fraudulent intention is set up or admitted, and in which thefra in

beyond the intention as to the rights of third parties, not on the record, o ?ilme it

and show that suits were really carried on for their boneiit, %{1 to Sllllzwcntga ;1. Bﬁosél]ld

was in fact against parties no ies to the suit, and as to those ¥ :

be parties to such sgﬁi which% might w'Zu be worked up into substantive 1a¥,

now that the matter has been taken in hand. .
ticisms which appeared in the

8." Lastly, I would draw attention to so’ie cri
e fiy beks ago Ihﬁve not the file here, and write from

memory only. It was objected that the Bill does not deal A
subject to a charge only; that it is applicable only where there are separale

a trustee and a beneflaiary—and does not touch the cases
nominal but not Ié

as where property is handed over to trustees for the benefit of creditors, whx;hﬁ:f;h 2 |
writer (I think rightly) remarked, amounts to a mandate or commission, 80
trust properly 8o called. :

From the Hon. P. GSULLIVAN, Advocale-General, to the Chief Secrotary ¥
- ‘. Government, dated Madras, 11th January 1881.

-

With reference to the Order of Government in the Judicial Depﬂ}'tment’ the
the 4th December 1880, No. 2811, I have the honor to state my opinion upon e
druft Bill to define and amend the law relating to Private Trusts and Trostecs ©
: befor‘\: the Legislative Council of the Governor-General. Jdian Law Commis-
2. 1 think the present draft, which has been settled b the Indian Law
sion, sots forth the laa’ with the :’e-qmmte clearness and fulmya'ss, and that 168 casctment
18 highly expedient. . . .

3. The only suggestions which I have to make are the following i—
It is doubtful

(1.) Whether the terms of Bectic;n 84 ere mot too narrow. s n
' whether, under it, the Court would bo bound to give atl Opltli-lufs%, Iggn
a

the construction of a will or other instrument gCourt of Chan-

indirectly. It seems to me that all questions which the

|

cery would now decice ought to be decided by t!:e PrinCipguBC:tgl/\

Court, subject to appeal to the Iligh Court. DBy this means
would be materially relieved and litigation on the whole avoided. ¢
(2.) The Bill does not say what principol Civil Court of original jurisdiotion
" "is to be applied to, and this may involve difficulties. It would perhaps
‘be advisable to define principal Civil Court in the interpretation clause.
. T do not know whether it is infended to exclude the Courts of the
’ District Jadges in this Presidency in places where there is also 8 EUbOl"
dinate Court. Bection 69, Clause (f), usce the word ¢ Court only.

Exd. J. Wright.
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e Pm",i“if?ns of the Bill. ,

~ prese :
'Ownexrl:hgo g Here is unquestionably a trust or confidence r¢ PV
prOPertyP- M.B?.._,He is a mere channel and takes DO »eﬂtﬂt@ or interes'ﬁ m = o

. and appl ‘
_ debt.sI:)Ii yc .them to the benefit of C, or to raiso by sale or MmO

 where the
chases purposes of th “there is 8 1% !

. pure S o trust are exhausted and there .
' withheld f;'oln? tmf:t}: in invitum where moncy Teceived cﬁ]l:'lt t cone.cmntlou;llg be
' another in t t prope -
. . al“gh:m of trust Pmper%;r??]ny}-lln the purchase of trust prop {xa&e 'of trust goperty .
. Prope rust funds—in ell these cases what is the basis of rcaso ) tioo has

~to betty 80 in the hands of the trustee or p'urchaser from & trusteo with 119

given up? The recognition that the

| Bills—Legislative.
N 'v . ' .——_‘_—_—____— : ’
I'roﬁ; L. McI .
. McIVER, Esq., Acting Registrar of the Ligh Court of Judicature at
. 2 ), 1]
Appcltata &de, to the C'I;ief Secretary to Govmmg.t, datad Madfd’
_ January 1881, No. 80. .

Govezgh reference to your letter, dated 4th December 1830,
ent of the same date, No. 2811, requesting the opinion ©
ts

" the “ R;
e “ Bill to define and amend the law relating to Private Trus i
Mr. Justice

to tranamit + .
nsmit transeript of the Minute recorded by the Hom. 3.

: Excrosvee No. 1.
Minute recorded by the Hon. My, Justics Tnnet- ~

" 1 think Secti ;

La ion 3 requires alterati am aware ths e hat

I l:: detlg rotely determined that the lg;lr.wtge is the owner of the trust property) ‘but
pe to show that it is very inexpedient to assigD in o '

- A is the owne ent 1 : Y ,
wner of a watch. He gives it to B to be conve B, but what

A devises all his reel estato to B dirocting i to recel® iho rents aad profis
: rtgage enough 10 pay |

 In these cases T A : : . . g

. has a quali i t while the word 'OW?elﬂh‘, p ,

diveras, oo ot Plemr%udolgt:{gigr sten of vrustocs aro in quaztity il oy

In th gumng between no interest at all and almost plenary power of d”PO : nlB t.s

e case of money paid to one for the uso of another; 13 Tgmﬂf“gbe Ami

o o

with notice ;

tolation of the trust; in the purc ch the

ping upon ¥

is not the owners , B

and mnot to transfer 88

* The fiduciarius in Ro
an.la bo
» e 0 ficiary when the trust wWad en

the oy |
gnd(;r“‘”gé but ¢ restituere " to pestore to the benc
Tli neficiary entitled to the trust property- ' - ¢ real

@ notion of the trustee being the owner has attached itself to truﬂts of T

S opr :
C.’Pe];*y owing to the evasion of the Statuto of Tses. - o paderof
1 Y “uses” the beneficiary became to all intents and u.rioﬁes the oldel SR
fgicfle:} thout the lord having that control over him which ¥ne ad over the original . é
| et Statute of

With & vi o ther ovils arising therefrom, the

U D a View to counteract this and other evl'ls arising ‘ i

th!'en Was passed whereby the bencficiary wes constituted legallys what he was8 actually, /‘

8 owner, ‘ . . - . A _ oo 4

The aim of th Statute of Uses would have boen carried out had it not been for / o

. by . ture of a use which they considered such that.” !
i nsequently

n it, and 0 )
ngﬁtﬁgeﬁ 1%0(1 ht;d no effect on the.




. i : - o . . A PR : wa _‘ » 'A : }
S The conveyancers had thus found a way of evading the statute and reintroduced ' §
. the very practice which the statute was designed to extinguish. If it had been plainly . i

+ " " declared that the beneflciary was the owner to the extent of his interest in the

S EOP@TW: all difficulty would have been avoided and the purpose of the statute might * |

< have been carried out. D o ?5‘
.. The notion of the trustee, being the Holder of the legal estate, has introducod, J

R I think, into English law an erroneous ooncept 6f his povlvegrt;1 “and p’osition, especially '%
. a8 regards purchases from the trustee in fraud of the beneficiary. Why should the !

trustee, who is not the beneficial owner, be declared the owner, and as such capable |
o in o(;ertam circumstances of giving a good title to the trust property though by so doing ;
S le defrauds the beneﬁoy}ry ? The protection of beneficial owners from ud is 8t -7
east ;; important a conmciﬁlratron a8 the protection of innocent purchasers, ‘and in 8 l
country possessing a careful system of registrati i i bt
- mot to be liable to be deceived.y % ‘re.gn'Lst?atflon, Pumhmm‘ uﬂmg Quhon o i
o : Tdhi?ﬁqﬂesﬁon of whether a purchaser has or has not had notice is an excoed- " !
- ingly difficult one, and, in the majoritﬁ of instances, whether detected or not, I should
- expect that there would be fraud on the part of both trustee and purchaser, though i
~ the purchaser may be able to persuade the Court that the purchase was made 1 |
~ gdod faith for consideration without notice. I would egain therefore urge & revision :
of the rules in Soction 62, Exception I, aand 8. . . . . - ;
" I'would point out that if the declaration of the ownership of the trustee is to be
Mleft in the Bill, some complication -will arise. . : ' : S
. The Civil Procedure Code, Section 280, distinguishes between property held
_ t}{a 8 person a3 his own and property held qn account of or in trust for another. But
. the Trustees Act will be made to say that property held on account of, or in trust for,
o an‘other‘ person is the trustee’s own property. - o S
1 venture to suggest the following amendment of Section 3 :— '
~ . -Atrustis an obligaﬁonanneiedtothepo&sesaion‘of : and-arisingoﬁt”r
| _,,gf;:hredoonﬁdegce mp‘t:ie(ll) ulg.uinfd _acoepted by one person dg?mrgd the trustee or . °
and acoe i th :
and the trustes P y or the benéﬂt ?f another or for the benefit of another 3
o I would not attempt to deflne the extent of tha trustee’s estate as that must vary |
~..in aocq;'dax;qe with the scope and object of the trust. _ - '

i
L

TN b~

AT

o~

"2 . The object of the prosent Bill is to eodify thelow relating to” trasts:

.- &k present uscfully interfere furtlier or otherwise tan nas beon done Ly Act X

- contrmct, the Dill defines such purpose to bo lawlnin the cases in whic
= that, whern he trmet-property is land ‘situate in asreipn countre, {ho {fusl, to bo vl

077, 'Tha expedioney of ewe]ndiﬂgj oral declarations t trost ha.ﬂlui];-,:‘ heen

T )

e

v,

1

" STATEMENT OF OBJICTS AND REASONS. 1 -

Trusts, in the etrict sense in which that terr s used by English luwyers, thatis to say,
~eonfiiences to the existenca of which a ¢ Jogal” wd an Tegnitable’ estafe nre mecessiry, ste
unknown to H'mdﬁ and Muhommadan law, - Buftrusts in the wider gense of the word, that 1s

to aay, obligations annexed to the ownership of piperty which arise out of & confidenne reposed
. 1n J.Ud aceepted by the owner for the benefit of a9ther, are constantly created Dy the natives of .
India and are frequently enforeed by onr Courts.}} There is, probubly,” says Mr. Justice Phear -
(t Ben. Q. C. J. 138), “no country in the world! ere fiduciary. relutions exkibit themselves so -
extensively and iu such varied forma as in India and. possession of dominion over property, .
, coupled with the obligation to nse it, either whol or partially, for the benefit of others than. .
the possersor, is, I imagine, familiar to every '
“'hfl‘e a woman is entitled to a share of her deceaxl fathor’s estate in the hiands of her bretbet-
(W.R.1864, p. 377, or to exigille dower ju he hands of her busband (8 W. B. 1111
Trusts ercuted by an oid man for his own maintewnce and ultcricr porposss, for 8 widow, fora -

- danghtet; step-daughter or daughter-in-law aud 1r children, dre of pretty frequent occurrence .-

?:;mc-”“‘ the ‘T_““‘_'t'ﬂ, whetler 1Tind G or Mohaomadan, and it is denirablo to keep them free

, t,hpm the complication of double estates in which, dthout the infervention ature, -
I g n!;t certam to Lecome entauglad, - Bat aparttom the Native pmperty-hochw, there i the

t“‘l‘fﬁ xly of domiciled Enropeans and Burasian who have for nearly & eentury, cnjoyed and "

aken advantage of a trust-law recogrised Ly oursvirds : the number and wenl

- have Increased, and in ity between members olthis community every Cunrt

may be called wpon to admiuister “a “trost-law, i Nevertheless, with the.

in-the conriry . o

Limitation Act, the Indian Statute-bwok ie silet on the subject bo far
- of the population ; for the Statuté of Frauds,rectin® 7 to 11, isin force on
towns, and _the rules contained . in Aety XXV]and XXVIIT of 1866
to which English law is applicable, and are, in thaselves, incomplele. Sl e

1y in the Piesidencys
extem] ,:ninlyh to vases

' f’?‘i? descriled : but iL euves the rulos of Mohamiadan law as to ww
do e members of an nndivided family,  And it aves nntouched roligio
wmeats established Ly Ilindis and Buddhiste, aceing matters in whieh t

us sund charitable en-

' Aﬁwﬁgﬁntgetéew exceptions mentioned in this S:tement, the rules contained
P ¥ those now almivistered by Englishiourts’ of E
J_ T‘:, Gqu;Jl;\. aud poud couscicnce ") by {Le Couts of Ihitisus Todin. -0 770 0 v e
. Lhe distributes the sulject under the fr.J.kVin:."A:;'i 1a: T, Preliminary ¢ 11, the creation -
:liatm;;; : 111, the dutica and Tiabilition of trustees: V, t'}'u.;il\'“"‘;'ght; wnd powirs s V, thelr d@‘flh?
e the rights and liabilities of the bLencfiary : VII, vacating the cffice of trustee:.
» the extinetion of trusts ; and IX, cortain oligations of the natare of trasts- =7 -
.- The ‘pl‘e]}'minary chapter, in - order to pre‘v;r the intrwloction of conceptions ".‘r‘f‘““mm' 3
o I‘I{g the Foglish legml estate and equituble owneralp, defives the intorest of Lhe beneficiary a8
* Ais righl agaiust the Irasfoe a8 owner of the propty.  The Leneficiury has, N
1o estnte or intercst in the subject-matter of tha ust, - The Bill also fines ¢ breach of trust ™

and dednfm that a person bas “notice? A a fact hen heo actually  knows
m;t for wilful abstention from inqui-y” or™ gress negligenco, Le avould have known it, of
- When 111‘f¢»rmatwn is given to, or Colnined Ly, h agent under tie cirenwsta
.0 the Coutruct Act, mection 820.°- -~ IR

v nleutiong:d '

created for any ¢ lawfn] purpose, "-and, an thery n peneral analogy betwesn 8 st RR

ACt’ m')n ggrd%‘dn‘ ﬂlB.O ject’ . R . K
R ject’ of an. agreernt’ to- be lawfol. Yo yalid; must

- Dol creats om extate not recognized by {he law of Hit'country, 73 7

. and the Bill (w‘tif;“ 5) layadown, in gencral secorance with the peventh meofion of tho Stainte
. 'J_I,_hmud.n,"tbat nj trust in n;h_;ion te immereatdproporty 18 valid, uuléss dec

R

of “the legishature, - ©

{h of this cluss -

-The eecond chapter deals with the creation o trusts. Itdocinmﬂ_ that a teust n'éajd7lﬁ
' C N &y T

ind.”" So, tos, in the ruse of Muhammadans, .

exception of cortain

gnﬂﬂi(mﬂ in the Penal Code, the S{H‘{:iﬁu Rkt Act,: the Code of Civil ang-i?oﬂ:ni;hlf»“f:
az regsards the < R

T R
in the. wider m’mc~*
1/, and the mutual relotions =
he legrislature eannot o 1
t XX of 18630 - L
fu the Bill are =
quity wnd {under the namo f'f

Capder the Bl

-

© " aw'abreachof any duty imposed wtee, gswh, b tho time Leing Jo forh = -
y duty impoaed on a frnstee, g h, by any law for 99 B8 P8 open

L' the Indinn C{)mmujt;_ e
AR cxp‘.anaaiun -shews A

et in the cars of lind,
red () b 2




_ property is transferred to t

: : feasional - J 3 it has, morer s I L,
BRI - In the next c‘hnptab—-b% ﬂmr‘:ghtg andlinbil

"EE - 2)

non-testamentary i.nstrumqnt in Wﬁﬁ“ si ] by the sothor of the trmst or the trustee snd
registered, or (4) by the will of the author ¢« the trust, or of the trustce, and that no trust in
relation to movendle propc,l‘fg is valid unless dclared as aforesnid, or unless the ownership of the

o trustee. Theortically, this will modify the Ilind¢ = w, which in
no transaction absolutely requires a writing ¢ Mad, II. C. Rer. 39) ; but trr by merely

verbal declarations are as rarely met with a8 nortgnzes by m verhal - suts : the pro=
posed change will therefore in practice make no ?ﬁemtfon N '

having power to bequeath certain land is ed not to make a will of that h}nd by the pro-
) :

: mise of hj.svbeh-prmmpﬁye that he will § @ thereout for his relutives, - _

 Seetion 8 declares that the subject-m’ -
beneficiary, and that it must not A
The object of the latter provision is to*
sllowing a trust upon a trust. ; , S
: Section 9 declares that every person - la.of holding property may be a beneficiary.
“As, under Act I of 1868, ¢ person’ includ. ~ o 'mtion, tl%e Ii!il béyre varies from English

law. Dut the variation is intentional, as 18 more than once ruled that the Mortmain
Statutes are not in force in India. . '

" Chapter IIT deals with & trostee’s v i and linbilities. None of.the rules Tere con-

£ 2 trushmust be propcrt‘y“transfc}'al{le to the
* beneficiul interest under a subeisting trust.
wle the complieations that woukl arise from

[y

" tained call for remark. except sections 20 a1 3. Section 20 gives a list of the eccurities on

which alone a trustce may invest trust-funas, The necesity for rome such provision has been
indicated by the High Court of Bombay in LSoxza v. DeSonza, 12 Bom. 184, .Investments
on mortgages of leascholds for years are drbidden, unlees, of course, such mectinities are

expressly authorized by the instrument of trut,” In England, no doubt, trustees anthorized to .

v !end on & mortgage of realty may invest on dong term of years at a peppercorn rent.  Dut
in this country such®terms ars practically inknown. Section 20 also allows a trustee to

- deposit a trust-fund not etcceding Rs. 1,000'n a Government Savings Bank, snd to inveet )

bn mortgage of land already pledged as eecury for an advance under the Land Improvement

" Act, 1871. A power like the latter is conferrein England Ly 27 & 28 Vie., cap. 114, scction

1681, Section 23 doclares the measure of the rustes’s liabilily in case of a breach. of trust,

~and embodies, us illustrations, the rules on wich Courts of Equity act where trust-propert
" improperly 1‘-‘&_0““,‘*-9‘-“(11“_813 lost, or where Arustee rotains money which should be invested,
- or noglects a dircetion to invest, or to accumlate, or improperly sells trost-securities, or 18

guilty of unreasonable delay in investing tra-funds or in paying them to the benoficiary.

+ " Chapter IV troats of the rights and powrs of trastees. It embodies the sabstance of Act
. XX VIII of.1868, sections 2, 3, 5, 32,33, 36,37, 39 and 43. Scction 34 of the Bill cmpowers |

- trustces to apply., not only to High Court Jrg“’ but to District Judyres, for advice on 5implo _
" ~guestions teepecting the management and adxnistrution of the trust-property. Undecr ecction

8, which deals with the gencral authority ok trustee, trastecs will be able (unless “restrained

. from doing so’by the instrument-of trust) to:rant reasonable agricaltural | thin timber
. and othetwise act for the benefit of the tru. Except with the per:uimio‘:;cf”theléourt, ne . |
, will be able to lease trust-property fou term exceeding 21 years, . L

[ 4

" Chapter V doals with disabilities of the usters, The

the | former rcan ‘shew
hese, - virtnally dissolved,
the beneficiary. Such
ed,\fur the most part

that the relation of trustce nn{} beneficiary wa, at the time of tho pu
~and ‘that the fullest information and every dvantago were given?
" a tule seems  too vague for insertion in a bde intended to be}r ;

ng special notice are sections 58 and ¢, - T},

o . by the Court, and makes Lo Tisslinetion betwm ﬂ‘:e ormer provides for the executio of trusts
R E:te and those where the trust is executory, o,

n
1

porfected at some future period. ‘

" The latter section decl t.hﬁt ol m o
with the trust hold it subject to the tmI;,t.;tah

2 LS s e
D@ immoveabls trust-property inconsistently -

" without notice of the trust, and 5) anha_,mpz' (a) Purchasers in good faith for consideration

: : CA g OF conmderation f ¢h purchascrs.  This

_agrecs with the English rule which, to prevat “tagnation rom euch p ‘
paroh i innocent piohosgominyol, Of Property ts from the trust

.. ar haser V?’lth notice trom |.n | ntp r without no‘g;egewgg ha:egz e lqgnl estute.”

T

oy i : : that law. 7.ue rule/willnot .
apply where it would bperate 0 0s to el “-45 a fraug, a8, for example, where o futher

- disabili only section here ealliec for remark |
e e e e Concty by hirro: who bas recontly connare calling for remark

. ‘without the permisgion of ! ; buy thintereat of the peneficiary in the . trust. roperty, -
. .and that such isgion shall not be given tless the purchase clary ¥y '
-+ the latter. TEe Bill here deviates from the pscnt 1“5 1s mamfestly for the benefit of

. -to buy trust-property from his benéficiary ithe latter in oni Jxriz and

r}' ceased to be a trasteo, may, -

» according 10 which a trustee is allowed

ities of thé beneficiarya—the only soctions *

cases where the declaration of trust is com- -
» Where the declaration of trust is intended to" *

B L N T
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AN
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it will be seen, does not attempt to sup s the interate practice of en

- parties are actuited by religzious or prudential, raor than

N DT
e Sl

+ corresponds with 13

‘(‘37)‘}. - e

(" Chapter VII treats of vacating the office of tiustee, and, incidentally, deals with the ;

lppointmlzmt of new trustees, and declores that, on 120 “death or discharge of 'ﬂeﬂ‘]’f ,‘";21

co-trustecs, the trust survives and the trust-propert passes to ‘tho_ others, unnless e inst :

ment of trust expressly declares otherwise. -’ o S

* . Chapter VIII trents of the extinction of trusts a}d, incidentally, of their revocation.
Where no trust is declared, but for the purposes of justice the law deems one to have

been created, the trust is by English lawyers temed constructive. Bendmi transactions, -

" where property is transferred to A for a consideration paid by B, and B makes themlfcf;ment for'

his own benefit, have for centuries been familiar to tle people of India: gains ma by one
person at the cost’ of another are an ‘everyday sarce of litigation ; and in no country,

,owing to the extreme sub-division of immovecable proprty and the partition of inheritances, are

constructive trusts more common.®  Chapter 1X voids. the fiction implied in t;“’ t;ﬁ:g
¢ constructive trusts’ by trenting such confidences 18 obligations 1n the oature ol ir
properly so called. I specifies the fourteen principa cases in which such an obhgltlon arises,
s follows ;e -~ = Coe T L :
1. Where it does not appear that the transferorof property intended to dispose of the |
+ beneficial interest (section 80) : . L ) : ‘
2. Where property"iu'trnnaferred to one pereh for a conmdem'tml} P‘ld by another
' {section 81): S L i . T
3. Where the trust is incapable of executid or is executed without eshausting the
~  property [scction §2): - N ‘

;

. 4. Where a transfer of property is made for’yinﬂgﬂl purpose (soction 83) ¢

B, Where l‘béquest is made for an illegal P“*"‘e’ or where the mvmﬁOD of & b&queat |
- 18 forcibly prevented (section 54) : s : "  85 I
8. Where & transfer is mado in parsuancs of a: pindible contract (O}Ifftion ) :
7. Whero s transfer is made in fraud of the tr eror’s ereditors (Bec:;l)] o
. : . . > ; 1 ﬁOD : )
g. Where a debtor beoomes his creditor’s legnlj esentative (sec duciary character (sec~

* Whero » pecuniary sdventago is gained by person -in & f
ton88)t |, el
10.  Where an advantage is gained by the exered fundde inﬂu'ence. (sectron b?) derog‘&-
11 Where an advantage is goined by a tenant { ife or other qughﬁedtiowl:)eol‘)l:n
©. . tion of the rights of other persons intere 1n the prope Tty (section 95) o it (se0 -
12. WWhero property is acquired with notice ¢ ' existing  contract affecting
~ oo tiem91): o L S SR L
13.. Where & person contracts to buy property) beheld on trast (rection 92) : b
14, Whero one of several compounding croditd, by & socret arrangement with
‘ or, gaind an advantage over his co-crecors (section 93)s . ified. Tt
' The Bill also contains a general clause (see. 94’}"1’07*'11"18' for cases not s0_Spr Courts .
i8 believed that this clause will cover that form of msetructive trust _“'hmh ﬂ‘.iﬁﬁ?& y
have held toarise when a co-sharer in a village comunity sbsents himsolf w1 '
abandoning his rights. - - L the obliger
The Bill declures that, in the case of all obligans in the nature of s mfitgn 93) to the
shall be subject to the liabilities and (with the twa ceptions mentioned in sec
disabilities of an ordinary trustce. S L. fThe Bill, .
Three only of the obligations ahrwe specifie 30em to require furthertenr%;e’inw bendms

4 . ) tiona the -
transuctions, and it must be admitta . that in my, pcrha;n n:lt;i;n?f;hoﬁgn’sagc tion 81,
ru 'y - :

i ideration
~accordingly, dev ares that, where property is trangred to one personl fgr.a conside )
by nm)ther”“‘d' it appears that It)hepela‘mn' did % intend to pay the consll(llemt‘l:gn ;‘;1' ne
benefit of the former, the transferce must hold the prerty for the benefit of the Peto whicﬂ the
Resulting trusts, i.e., those that arise whers an tereet is given for purposcs "oy which

3 . . 4 3 1
. trustis not commensurate (as, for instance, to pay dcs which are eatisfied, o m:,f‘g;lgtutqthe

ey

the

" expires), are treated (scction 82) ag constructive, for le there is mo dwlamﬁoi‘-ﬁl M Section 86

portion of tha trust-pro which is not requir Ffor the purpose decls o
: 3 Pﬁizﬁeﬁ, a8 to settlemen!  3ded to defrand creditors- ’I‘Ih[?;;féo m: -
‘1sin force in the Presidency-towns, and its pri bas been held by the Ma(lmﬂ‘ urt

(} Mad. £8) to apply to Natives in the mmk i _

ﬁCmOfL‘W' o

1 —

. As to these truste, Mr, Coglhlan, s District Judge In the b:y Presideney, rrit«-_-ufnllf;_}': 1

. atruetive trunts are erntinually arising in adl civil Coarts [in thanfassal ], and are treated oo ‘_ o
,""quultyuﬂx&lbyma-mdohw.“ R R : ce
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* Where a persén gives-property te

as do not exhgust the proceeds, the la

to result to the donor or his legal rep
the donor’s intention by decluring the
A similar exception is made when tl
procetds, but in consequence of an in
subsequently arises, The Bill ignore
of resulting trusts was imperfectly -
.

" the legal representative.

“~

‘o

Lastly, it may be remarked thal -

'ag'ninst trustees that advantages gaigy,

intluence, or as to the escheat of a
provided for by the Evidence Act, |
of 1865, and the gencral law as to &

{23 The Bill is now published as s¢

ith the Ecgislative despatch of the

Stwes;

Gtk Novemler, 1880, ) ‘

. —-4. i

1 mllmrtﬁthl&dcommcamentoi
lapped) bave Leen awnded ; and in the Arat
* provides. ” . i
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1
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» purposes, and either specifies no objects or such
nds, does not suffer the property or its surplus
; but the Court takes upon itself to execute
purposes to which the fund shull be applied.
b of the gift at tho time cthaust the whole
e value of the property an excess of income
'ptions, which were introduced when the law

+and which unfuiely disregard the interest of

_ ontains no provisions as.to the ‘presumption
* 1 from their beneficiurics ave gained .by undue
) interest. The former matter is -uﬂicienﬂ{A

ction 111, the latter, by the Succession Act,
! sl

. jIndiun law Comﬁxission‘ and iﬁ accordance
- £'State, No. 37, dated 7th October, 1880.°

‘- \ WIITLEY STOKES.

.. bt have heen altered : mections 54 and 85 '(tbich over-

wction 59, the word “allows *’ has been subsiituted for
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; .. oo ) It f‘vr ors, 1 Bomb. 233 9‘;:1': Preamble. " the law relating to pnvgtﬁ ' !
: e - 3 mimpgring e Truiheraby ensetod futrum wnd trutoc Tt s
! 'i t[ P% ng tmwm y as follows: o
: Vu ’ 4 . K 4 ) ) s . v —_— . ‘
L ot L | I - CH_AP'I‘LB.L Lo
‘ e N K ';’r,y* R ' o L This Act m.y beca]]ed «The Indian Tyusts .
. ; ST S T ! , S : - g oot Tie . Act, 18827 snd it “ghall -
' < ' v ; bt - ' o . come into foree on the first .
con : ‘ } i \ R Commenoement- day of March 1882. ;
., X + - . (\:’ ' . L [ . :
- 1. ‘ » : P . ’ . It extends to the whole of )
) X 5 % : ‘ ,-;' \ I Loaalextmt.  British Indis; but nothing 1
. - o SRy b i L N ! herein contained affects the rules of 2 \Iuhammad;xi i
o it 8 j‘;{;“ U iy mily religly . law as to wag, or the mot
p B " S SRR Eu-t:&c.) B‘i‘f tl.?’ N“"f:' Bavings. relations of the membersof © ¢
’ - - AN - trostees, ses 1 M.d_l“f % an undivided family as determined by any cue- L
' i Lo Mad 77: Act XX of 186, tomary or personal law, or applies to to public or i
. o ' ¢ (Fox . ' © private religious or charitable endowments, or fo !
R ‘ ' | ’ Py pa . trusta to distributo prizes £ taken in war smong fho .
. 4 ! / _ g o 15 Bﬁ'; captors ; and nothing in the econd chapter of this :
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BE R : i ? ) | L 2. Onand from that day the Statutes and Acts :
: Lo . Sk T mentioned in the Schedule .
- | e | Rl imat percls 400E be
- - e I : 1 repealed to the extent therein mentloned »‘ . ‘
1 } ; f . .3 A « rust” is &0 obhgatlonofannexed ‘to th; :
4 w . ownershlp pel‘ty, an »
/ . ' ! ‘ .l ‘ . ' ‘Int ioa .;131 out Of [ cODﬁdGDCG N g
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| ‘ ‘ i AR - the 'tmﬂteebeneﬁt, the confidence 18 80 !
¥ ( 0 - Wﬂ‘hﬂ-‘ cepted is ﬂﬂed thﬂ. « hene-
‘ e ficiary 7 : the subject-matter of the " .cnlkd 1
k ! - r(‘ L « trast-prope rty,” or “trust~
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' wbreach of trust” hmo bem in foree, i call

a “ breach of truﬂt

ol gt m e e gt
W e - i

- e+ e o e
VA e e
T e L S D
1
.

' v
; (. ;
At i
) 3 ,’ \
. ! ' :
9 . [ ’ E - oo
l . ,’
. f



i aasalan Ll o

et Ldatat e R isare i TLd

e 1iiataa A TLAS L1 A Talh]

(2)
and in this Act, unless there ttg loglet};ing'
- . .- repugnant in the subject or -
roglstared co%“tgxt,"registered"]meanu‘
registercd under the law for the registrution of -
documents for the time being in force : a person is
‘ . © . said te have “notice” ofa - :
L fuct either when he actually
knows that fact or when, but for wilful abstention
from inquiry or gross negligence, be would have -
~ Lnown it, or when information of the fact is given
 to. or obtained by his agent under the circum-
stances mentioned in the Indian Contract Act,
. dstinedin 1872, section 220 ; and all
Ack T of 1878, ‘ :
defined in the Indian Contract Act, 1872, shall be
deemed to have the meanings respectively attr-
bated to them by that Act. o -

= notice™

-

“ -v o B N
- CHAPTER II.-
. Or 182 CRrEATIOX OF TRESTS.
‘4. A trust may be created for any.hwful ur- gBe“g 3771 Aet IX of
ul parposs. .
4 L"-f‘ trust is lawful unless it in;nlm s :;’ﬁ f“tlﬁf‘ir
(a), forbidden by- law, or (B) is of such a nAture ysiastes thoir. trustens.
that, if permitted, it would defeat the provisions arpetaity, 14 Beng. 175.
" of any law, or (c) is freudulent, or (4) involves or | .
implies injury to the person or propex:ly of another,’ -
or. (¢) the Court regards it ag immoral or opposel
" to publie policy. . o . L
" Every trust of which the purpose is unlawful
is.void. And where a trust is created for two.
purposes, of which one: is lawful and the other - L
unlawful, and the two purposes cannot be separat- - o
* ed, the whole trust is void. B
Erplaxation—In this  sectiom, the expression _ .. N
“law” inclades, where the trust-property. iﬂ_im-i:: 5‘4’71'“ v. Bridpert, 8
moveable and' situate in s foreign country, the
law of such country. T A
- (a{.,A. conveys to B.in trust to apply the profits !
to the nurture of female foundlings to be tral upTas’ -
prostitutes. . The trust is void,. i
. (). A econveys

[ N S . v

| b B in trust for C for his lifs
"+ ' sach of the soas of D as shall first attain the sge of tweirty.
“*  fives A, B, Cand D are persons to whom the Indinn Suoess-
“ wion Act, 1805, applies. = The trust aftor D's death is vaid.
" (e} A begueathes property to B in trust to omploy it: in
" carrying onn A lu‘i_huﬂmeu. and cut of the profits
. thereof to support A's children. The trust is vold. .
(dx A, while In insolvent circumstances, transfers pros .
to B in trust for A dnring his life, and After his death : - :
-~ forB. "Aisdeclared an_insclvent. The trust for A is jp.; ' -
" valid as aguinst his eveditors. o o P
. '5.'No trust in relation t6 immoveable property
peast ot fimorentie. . i8 valid unless declarcd by |
| propaty.. .7 ... . a mon-testamentary ipetra.
" ment in writing signed by the author of the trust
or the trustee and registered, or by the will of the '
.. anthor of the trust or of the trustce. - Lo
No trust in rolation to moveable property-is '
' rastof moveablepro-  Valid . unloss: dpe:;umd ag’ et
perty. . =i aforesaid, or,unlyes the own. : .
S el’ﬂlip of the 'Pfoperty u'ttwlfe;rgd tpthe trustee,

v,

et Ry A e s s T e e et

expressions used herein and.q g, trand’s 2’?.‘-15""; .

pose. The purpose of 8872 23, Beng. Reg. I~

\iver his doxth to D for his lifs, and after D's death tg A% X of 1886, s 10L

et et TR
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o "% These rules do not apply whera they would ope-
- Fate so ag to effectuate & fraud. .

ng::udml&d declary.

o bindin. - Greation of trust.

‘ﬂmﬂ&:im Travsmuts with reasonable certainty by any words or scte

. , cosmry, mlﬁ {a) an intention on his part to create thereby s
Pired case): trust, (5) the purpose of the trust, (c) the benefi-

Act1of 1877, & 81 ciary, and (dy the trust-property, and (unless tle

o0 7 Bamb. A.C.J.140. . {1yt iy dccﬁnrod by will, or the abthor of the trust

trust is- created when the

i is himself to be the trustee) trausfers the trust-

.. property to the trustee. -
) L Tllnstrations, .
‘ w‘v‘A(a.A umtﬁa_cmtlin,propert"to B',"hnvi'nsth':
o f\illézt cong;znoé that he will dispose o¥1t for the I‘J,eneﬁt of
C. Tbilcrutm:trusnofuureg-udsAmd.(,. il
~~ (5). A bsqueathen certain property to B, * hoping be

! eoutinue i?‘iln the family.” This does not create trust, s

" the beneficiary is ot indicated with ressonable certainty.

t

¢). A bequeathes cortain property toB.ruLI;ljting him

‘ .to distribute it amongst such members of C's ily as B
ahould think most deserving, This does not creats s trasl,
- for the beneficiaries are not indivated with reascnable oer-
.'7 ’}L‘jﬂ(’y. L - , o a.. h ta
: " (d), A bequeathe certain property to B, desiring aim
' ‘ » divide th.btgnlk of it moung gl children. ‘_Tl;udoelgto: !
create a traut, for the tnut-prom is not md‘lclted wi
. sufficient cortainty. R T
e (o) cathes 8 shop and stock-11 o to B, on eoas
‘ dit(i‘::)n ‘:_‘hﬁiql‘;e TATS A'l?ﬁbil sud » legaoy to C. This '3
_ condition, not a trust for A’s arediturs and C.

trust may be created—

» . -

| ‘ t* Who may ereats troste. 1+ A -
g T = 1 (a) by every person competent to c?ntfact, s
" (8) with the permission’ of » Pnnmpf:lal fC}nl
- Court of original jurisdiction, by or on be‘
minor; . ‘

ine ; i ind extent

_ being in force as to the circumstances & 0
Cin ar;gd to which {ho autbor of the trust ‘may

" pose of the trust-property.’ o

- . t o trust must be pro-

" The meect—mntte;t ; atmx'laferlblu o the

Buhj-ect of trust. } neﬁ(iﬂrj’- ' o t der
It riuet not be a merely beneficial inferest o
s subsisting trust. ST "
Cw 9. Every person cipa o
u':m “"?‘” boncel: _ of holding property may be'
s beneficiary. ’ :

- " his inter-
S posed be fic may repounce e
JJ Dﬁ:;nab b-n]::L\ lgtynn er the trust byﬁ
e 7 bl laimer addressed o the {T

&q. ' e . . - ce 0
tee, or by setting ug, with notice ©
' olaim inconsistent therewith. — fmpcrty
y ‘. ) . ]
% : 10 LVGI:Y pOI‘?OD carripjmlgé‘zftmﬂteﬁ ;g'bu,t where
' Who may be trustod  4]q- trust involves the ell;ga{;
cise of diacrotion, he cannot execute it unless _e’
ttocontracts ... . - . -
L m;p:tznbmnﬂ tose.  Noone is bound to acoept
: tept trust. atms# ,ﬁ_ m“
AR Sul;ject'to the‘pmf'i’iqris Otf-daek(;;l’(r[l]] vt?o:dé o
,i,f‘ Acceptance of ‘tust j:ct" of the»tﬂlﬂttee ésdmw
' with reisonable*certniuty such acceptance:

! Ach IX of 1872, . 1L

! ‘ i ' ' o .

!

-t

i 8. Subject to the provisions of section five, &

author of the trust indicates - -

* but eubject in each casa to the law for the time



T I T

original ju
4 Nothing

(4)

Instead of accepting a trust, the intended trus-
' of tee may, within 2 reasonable
Disclafmer of trast. riod, disclaim it, and such

" disclaimer shall prefent the trust-property from .

" vesting in him.

- A disclaimer by one of two or more co-trustees

. vents the tru’st'-_&ropert in the other or otbers and

makes him or
. the date ef the creation of the trust.

Illn_utratipu. :

{a). A bequeathes certain property to B and C, his exs-

eutors, as trustees for D. Band C prove A's will Thisisin

- jtaelf an scosptancé of the trust, snd B and O hold the pro-

perty in trust for D.

). A transfers cartain'promrfx' to B in trust to sell it
s h's

debts. B wocepts the

and to pay oot of the proocesd

trtlstlnr-enu the property- Bo far as ‘B’ﬁtﬂllto’

the procecds is trested for A's creditors. : o
to B upon oertain

L : h of
(c).Abeqaeatha-nlik o I'EP’“. 1 eorien the kb

ts him his executor

trosta and in ¢ ! 1
. from tl::ga;:’;oll;mtl and appropriates it to the specific
+ purposs. Thhhm;mopt;nﬂof he e
. . ‘ '

|  CHAPTER UL
- Or tus Durizs AND LIABILITIES ©F

: . d to Fulfil the
| 11. The trustee s bOURC /t, and to obey the

...,T,:.m t“ . exeoats directions of the author o
' ‘ the time of 1ts creation

o Cicon ab
_the trust gven * the consent of all the bene

‘ odified by
: ?if‘;ic:}')iiguber?nglmmpetﬁnt to contract., - :
 Where the beneficiary is incompetent to con
" tract, his consen of thi

peotion, be - given
risdiction. . o
in this seotion shall be deorned &
' _equire a trusteo to o}xa{ any direction when to do s
‘would be impracti® lo, illegal or manifestly
injurious to tho beneficiaries. L .

t may, for the purposes

E:plaﬁatio.u.f—Un1ees a contrary ‘intention bo

expreased, the purpose of & trust for the
_of debts shall be deemed to be (s) to pay ga ;}lﬁtﬁg
"debts of the author of the trust existing ‘and re-

coverable at the date of the instrument of trust .
Yp

or, when such instrument is a will, at the date

m sole trustee or trustees from

T:pmin. ‘

by = principal Civil Court o -

‘his . death, snd () in the case of debls n .- |

bearing interest, to make such payment withg

“interest. . . o

’. o C . Ileslralions. .
land by public auction. H.m'ﬂnthbhnd;;n;ﬁ ‘
. oo ' ‘ b : }
S () A, a brustes of certain land for X, Y Lo
Uiz to sall theland to B for a specified .u',,f.d Zi."y':i_‘

being - com
“land to O for s loss sum. A may sell the land

*~ (o). A, a trustoe for Band her children, is di v

authoe of the trust to lend, on B's request, tr .
.B's husband, C. on the mu.rityr:} his bond. ' C !t

“inwolvent, and B requests A to make the loan. A my

rofuse to make it : '
. 119, “A- trustes is bound to acquaint himmelf

Trustes o fuform him.. 88 BOOTL @A Foamble, with W
" salf of stateof trost-pro-- DAtUre ao imumstano‘;u:
P‘ﬂ’ . - the trust-property; to Obtlln'

i

AI
t to contract, oonsent that Amynnllﬂ;?"—'/; ‘

L . . . .
i e e TR - - s
.

e~

e

-

4
s O

§
[
1
o

W

N -
=
T A

-

o ' R (. T
. . ]

. Iwhete n

(5) |

'to himself; and (subject to the provisions o

i . instrument of trust) to get in trust-moneys y~r
Vested on insuflicicnt or hazardous gecurity, y T

4 Moo, L A. 552
[ . oretionsry power to leave the debt #o outetanding

4

Bdi Jaddv'yv. Tribhedds
- .. two eo-trustees. No drscretionary power 1s iven by the
<., instriment of trust.  The other co-trmtpl0 o8 nust - nﬂ-t.'lylb'

‘; 0 Bom. 333.

k1ol 1677,'0.10, ¢

{
. The trut-prnperty s 1mmovmbloproperty ylﬁol; hnbaei

7 Act, 1877,

: dUustrations, n :
{a). The trust-property is & deb# outstandin on pa'lonl!
The instrument of trust gives the tgutep no 'd]:hl:

seonrity,

trustee’s duty is to recover- the debt without wan
delsy. . - N ‘ o

‘ (2). The trust-property

.
i

1# money fu the ‘bands of ooe of

- the former to retain. the mone i
the circumstances of the ouse mqyl’uf:.( ¢ lmﬁ"bﬂ'ﬂdmﬂr
1 13, A trustee is bound to maintain wnd defend
. Trustee to protect title all such saits, and (subject to
+ 1o trust-property. " the provisions of i ;
-ment of trust) to take suc other steps us, regard
Dbeing had to the amonnt or value of the trusts
. property, - mng' be reasonably roquisite- for ther
t

preservation of the trust-property and the sssertion
or protection of the tithe thereto. Do

ipetro-

i ‘giver to tha author of the trust bysn u 1
ndian Registration .

' ment. Subject to the provisiens of the I

o trustoe’s duty is to cawe the invtrument. t0
poh e S R L
. 14. The trustee must not for himself or another

v, Trastes nok to set-np . BeE-UP or aid any title to the

fitle adrorse to boned- trust-property adverse to the

Aot 1X of 1872, .
" Lk,
t

1

T . #action, sells the same, but de
“ gtharwise fails in reasonsble dili

1 .
: , l

1,715, A trustee is bound to deal with t

"
i

Y Bombay.
.4 and payable at Bowbay.

" the muney with B only till wan

t gwdpylmmud

. " beneficiary. .

. '

C L ek good the

bty intorest of the beneficiary: .
he trust-

y as 2

B - d pe:)rgordinary radence

trustee. man

owould deal with sach property if it were is own;
»"and, in the ahserice of & contract $0 the ocontrary,

& trustee so denling is not ref nsible for the loss,

~ destruction or deterioration of the trust-property.

o e qutrdwlt . o

" (@), A, Tiving in Caleatta, s # trustee for B liviog i
" A’nxl:éml?h trost-fonds to B b bills drawn by &
person of undoubted eredit-in favour o the trustes ss such,
. The bills are Al

anotboundtomhgoodthclau

tﬁnmﬁ:&

). A hdd property, diroda
(0. &, frosteo of lenschald provertys ST g

{.to pay the rents on scconn
" in l:ednt. “'The rents lml(ml'dlﬂtﬁ’ to B, and Aleaves
" " Before the mouty 8
drawn out; B becomes insolvent, ‘A haviog had no resson 0
. believe that B wwsin i i A is ok
.bound to make good the loss. .~ S s

. ebts f Jeancs one and com
{c). A, s trustos of two debte for B, = 8% FF 4 rving

~~poundn the other, in good faith and
sithat it i for B's interest to do s0- A v not bound to make
thereby v_bB. :

o wll the trustpeoperty b
does not sdvertise .--lc._u:i
nmininviﬁngwmpehhon-

" (). A, £ trustes directed

" A is bond tovmkegmd the
.1 () A, & trustes for B, in execution of his trust, aells tho
! {rust-property, but from want of due diligence on his pl{:
f.ilx to raceve part of the purbase-maoney. A boand &

{:gthemb_y cansed B U

LaN
e

ecegaary, o 'tfan.efer of tha tmst-p.rointy\f
h

instrus
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"there is noth

- Here an intention that
“enjoyed in specis appears o

et

.

-

. %C)_ .A‘.h-um.faBo‘f.po!iq;fi
in hand

nsurmnce, hxs fandi

for payment of the premiumse. A negloets to pay

the pre

miuml: and the policy hwcnnn'wqucnﬂy forfuited. A

1o bound to make good the lows
). A baqueathos certain moneys to Band C as trusteen

and aunthorized

them to eoutirue. trust-moneys upon the

nal seourity of & certain firm in which A had himzelf

Javested

thom. A dies, ad & changs takes place in the firm
B and C muat ot permit the moneys to remain upon the .

P"T‘m‘l’ scourity of the new firm.

k). A, 8 trastee for B, allows the trust to be -exoeuted
solely by bis co-trustee C. C minyp!ies the trunt—gz:peﬂy.

A is personally answerable for the

oss resulting to

) 18. Where the trust is created for the benefit

¢ Conversion of perish-
able property.

of several persons in succes-
sion, and the trust-property

# of & wasting noture or a future or Teversionary

interest, the trustee

_ to the contrary moy
ment of trust, to convert tho property: inte proper-
. and immediately profituble -

ty of a permanent
: ter..

(a). A bequesthen to.

during bis hife, and on his death for 1), an

B A
houses to be enjoyed in
procesds

" and inmﬁ

is bound, unlcea an_intention
be inferred from the instru-

B . Illsstratiens,

B all his property in trust for C
leasehold. housos, anc

B should ‘sell the houson

spocie.
in accordanes with. seotion twenty

B his three leaschold housea it

A sathes to
@), A bogo farniture thersin in trost for C dun

~ Calcustn.snd all the n
e on his death for D, and on D’s death for]‘f

the housos and_ furpiture ahould I
choarly, and B should not sel -

his life, and

them.

~

- ‘17.. Where thére are more beneficiarics than on ~
the trustee is bound to 1

Trastoe to be impartisl

impartial, apd myst n -

execute the trust for the advantage of one at the

QXpense of another.

" pothing in this sect

rize the Court to co

A, atrustes for B, C

" Where tho trustee has a discretionary power,
>

ion shall be deemed to autho.. .

ntrol the ‘exoroiso reﬁsbuab],?

snd in good faith of such discretion.

Fllastration.

and D, is empowered tﬂf-‘hoonh,. .

"tween sewrnl apevified modes of invﬂbng the tm't-?mpeﬂ

A in good faith chooses

not interfere, slthou h the result of the choice may et
%

ry f.}l.‘rﬁlﬂ.ﬁ." rights

ane of thens .. The Count w{‘li

of B, Qand D. j

- ‘18, Where the trust is created for the benefit oé

Trustee top-rﬂm.tnsto.

sossion of the trust-property, if he commits, o
, O

.levorq,l persons in successio
and one of them is in \

threntens ta cqm.mi,t, any act which is destructive

or permanently injurious thereto, the trus ,
. take measures to prevent such act. oo mm’*t

" 19. A trostes is bound () to keep clear ang

'Acoounts and Inform-
atlon. -

accurate nccounts . of t}
trust-property, and (4), a:

all reasonable times, at the request of the be .
ary, to furnish him with foll'and accarate ‘iﬁ?c"
anation as to the. amount and state of the tru(::-

» 'property.

sy ST LI D s M A A NS G ——— e

on D’'n death for
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sao

i S

>
e e i

-~ e T
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R e e Gtk
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}20 Where the trust-property consists of money
| Yrveatmant of trast- and cannot be appli im- -
poney. . . . mediatelyor at an carly date”
to t%xe purposes of the trust, the. trustee must
Jsubject tq any direction contained in the instra-
ment of trust) invest the movey on the following .
ecuritigs, 8ad on 1o others :— S
" {a) in promissory notes, debentures, stock or
pther securitied of the Jovernment of Indin, or of
the United Kingdom of Greut Britain~ and
Treland; . - S S

L (%) in bonds, debentures snd annuitics chdrgéd" :
12

the Imperial Parliament oa_tho revenues of

| () in stock or debentures of, or sharccin Rail:

way . or other Compnnieefthe,iﬂte(éﬂt whareon

h

lel ‘have: been g-unmnteed

tate for India in Council; - -
| (d) in debentares or other socurities for money
.{ssued by, or on behalf of, apy “municipsl body
onder the authority of any Act o
Fstablished ip Brity* Indiny ;
b (¢) on afiret & .uenge of immoveable property

ituate in DA~ s India: provided that the pro-
%;erty is not s leaschold for a term of yeurs and that .

he value of the property excecds by one-third, or,

if consisting 1 buildings, exce

tﬂor_tgaz.. FiGey; or -
F* 4 ¢/, on anyther socurit -ex
y Lﬁe lnstrument of trust: y !
, Provided that, where thero is & person competent

ntractoand entitled in possession 0 recelve
P income ‘of the trast-property for: his life, O
" w.any greater estate, mo investment on any Be=
n‘.[lrity mentioncd or referred to in clauses @, @
wnd (/) shali bo mode without his copspnt 12

wrting. .- o R
i} Nothing in. thia scction shall be deemed ko prés
Mort, of « land - clude :
ngo Goveromens  mortgage  of immoveablo
modor Act XXVIof 1871 property already pledged us-
“yecurity for an advance undcr the
ment Act, 1871, or, iu cuse the trust-money docs
| Deposit fn  Govern- nob exceed 00O thouqu
et Savings Bauk, © ' rupees, 3 deposit thereof 10
.L Government Suvings Bank. \ .

21, Where a trustee directed to scll within 3
Sals by trustee direct. - pecified tiDAC extends such
to scll withln speci- l1me, 08 between himsell &n
od tima, - ~ the beneficiary, tho burden of

E“’“'“f:' {hat the latter is mot prejudiced by the
xtension lies upon the trustee, unlers t_hq exten-
on has been suthorized by & principal Civil 90.urt

- bf original juriediction. St

. ; ' Dlwstration. e
" A Thqueathés prof to B, directing him with all
ponvenisnt » wnd within five years to woll 1t aud apply
3‘)‘13 Pcf?mtl: ur the benefit of 5]3- Int
¢ discretion, B res the ma
wle m«: thereh ,ﬁ.ﬂd invalid, but g iﬂf‘gt:r:fa ﬂlﬂ*n:tft
. inju by the ponemen ik
tB thobtain ;mpenmpgﬂiorﬁ? In wach sut the barde
rf proving that C Las not boca injured liew 00

L

i
L

coy N

by -the Secretary of

fa legislatqre ‘

ods by one-half, tho |

Tand Improve-

lo for six yesrs. The -

A

n jovestment on 8~

ressly anthorized . o

\,
~
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| (8)
22: When the pn‘ éf‘ﬂlﬁtmst' ;
heacticiary 1y fulfilled, t:omlfﬂig;‘f

_—E L E T L

* - Transfer to
on eounpletion of purpose:  must on demand transfer the

trust-property to his beneficiary, unless trast
has notice of any title in nno;ber whiZ}Eo' gt
mount to the beneficiary’s interest and of gnu!Ea"E- '

, 1 iGten-,

tion to asscrt such titlg. E
" " 93 Where the trustee "eomthity ; brench c '
of

FaPIpURg "y

" Liabflity for reach trust, he is linble to L
- meke :

of trust.
trust-property has tho loes which the
_ property has thereby - sustained, the
~the beneficiary has by fraud induced the é unless -
. commit the breech, - or the  beneficiu rustes to.
* competent  fo contract, " has himsc}f")’, being 1
coercion o7 uudl}e ipfinenco baving bee, without
:10" b{.;r‘ an. him, conourred in the Embmﬂght ‘
Museq ently scquiesced therein, with f lwb’ or- |
of the facts of the case and of his ull know-
against the trustee. - " 8 nights as -

: 3

i
1
3
]

o IZZytmtiaQ:.

(a). A trusles improperly loaves & TR
b o i

bing and it is consequent]
t:ihe }
property ]Uﬂs but he is nit hnl::lo t;“b‘b*l:: make good the .
‘ | terest theroon, !

length of time,. whereby Qrior
; , the houss i -
market prioo falls. Bis mwanbb:l(.)‘ji’:: the kt:i_“', its

" (e). A trusted is guilty of / reasonab
A ! J’m 18 dﬂl)\”’;n i‘u'Millg A‘l ‘v'l:ﬂ

trust-money in acoordance with section twewy, Ur

it to the beneficiary. The trustee is liale to ‘pay WFAYIPE

"
——

Y p——————— s

(3). A uestlwiahomtoB'”trd.” :
beq in dgell it anq E
the proceeds to C. B neglects to sl the i;ohﬂf‘“ﬂdp-y )

Of & great

A

!‘ T

thereon for the period of the delay, ‘
. R Y . ! Ld

. (4). The duty of the trustes i o javest trust
::Sv (:)f the securities th;tgllxw twe in \ i
' 14 (C) or (31- Inltﬂdof so doin b. N‘f;r [ithy' oy
o4 mok ? I

in bis hands. He ix liable, at the optaon of the beneficis
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