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GOVERNMENT OF MADRAS.

JUDICIAL DEPARTMENT.

95th Jenuary 1881, No. 164,

Police.
" Read the following papers:— .

No.11l.  From Colonel C. S. HEARN, C.LE., Inspector-General of Polics, to
the Chief Secretary to Govermment, daied Madras, 20th December 1880,
No. 8583, .

With reference to Proceedings of Government, No. 1612, dated 6th October 1869,
embodying an opinion of the Advocate-Giéneral that.the Polize may, without an order
from a Magistrate, inquire into offences by their own force under Sections 44, 45, and

wr=ve. 46 of Police Act No. XXIV of 1869, I have the honor to gubmit, for the consideration

of Government, some recent correspondence on this point between the Joint Magistrate

and the Assistant Superintendent of Police, Nellore, in order that the opinion of the
Law Officere of Government may be taken if necessary.

2. The Joint Mai;istrate considers that the alteration of the law in Section 110"
and elsewhere in Act X of 1872 tends to nullify the opinion of the Advocate-General
above quoted and necessitates an alteration of procedure. : , :

EXCLOSURE No. 1.

From W, J. A. SULLIVAN, Tsq, Acting Superintendent of Polios, Nelloro Distriot, fo the
r-Genersl of Police, Madras, throuil;tho Deg?ty Inspector-Gener;l of Polioe,
Central Range), dated Nellors, 11th mber 1880, No. 964. :

In submitting herewith copiss of certain correspondence between the Joint Magistrate and
the Asistant Superintendent of Polics, 1 have the honor to request that you will be 8o good &8
to obtain the opinion of the Advocate-General in the matter. :

2. .Mr, Hardinge, the Joint Magistrate, condders that the opinion® of s former Advooate-

*Fi " 7 General, that the Police may inquire without

. © Fide P.W.C, dutod 16th Octuber 195 the oﬁi’m of a Magistrate intyo oflences by their

~own force under Sections 44, 45, and 46 of the Police Act, is not in harmony with the existing law.

Ifo further contends that as Section 110, Criminal Procedure Code of the new law (At X of

1872), prealudes Police Officers from meking an investigation intos non-oognizable offance without

the orders of a first or mecond class Magistrate, and as Sootion 48 of the Police Act (the one 1o .

‘point) is non-cognizable, therefore the Police in 'such cases are not empowered to summon
witnesses for the purposes of investigation under Section 118, Criminal Procedure Code.

3. If this opinion be admitted as correct, superior officers of Police will be considersbly
baffled in proscouting departmental inquiries into the conduot of their subordinates. A witnees
cognizant of cortain facts may turn round and refus to attend the place where the Police Officer

.is making his inquiry. What then should be done to compel his attendance P -
y

»+  Excrosurr No. 2.

+

" From T. voxD. HARDINGE, Eaq., Acting Joint Magistrate of Nellore District, to the Assist-

ant Superintendent of Police, Nellore District, dated 5th October 1880, No. 38.

T have the honor to request that you will forward to me, s early .a-ﬂtﬂouibley the Cheemakurty
Station Reports, under dates the 7th and 9th A 1880, and an{eg or reports of that station

touching the conversation which is alleged to have taken place belween AL Clo and th'o
Police ablos. I request also that you will be good enough to forward the Folioe ﬁrp«ﬂm

[
dinrio i conmection with this case, and to report under what suthority was the invostigation beld
by the Inspector, and what was its result. o : SR '

" 9. Police Constable No. 654, in his written statement before the Police Inspector, says that
the Inspeutor surmmoned the witnesscs under Section 118, Criminal Procedure Code. 1fso, he wes

R S
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yon thet 8 ions 45 and 46 being mom-copnisabls, I have referred to i
. iﬁeﬁeot Madras, Judicial Department, of 6th Ootober 1869

[ -
. =

2 Juowonar Depaetumnt, 25me Jaxvser 1881, No. 164, - |

".iniéstig-ah'ng: into a. cognizable case, or one referred to him.' It does npt“ appear that auy
~ ‘complaint was referred to him by s competent Magistrate when he was holding the investigation
referred to. - _ 3 ‘ : ' ‘ L ‘
. '3. The constable states further that the warrant for the arrest of Bungarigadoo was
_endorsed to him, and that he was i

inquiries in regard to the man in the adjoining
of Boodavada until the 26th July. I request to be informed what induced the constable
to make the so-called inquiries when he knew from the Mudam of Boodavada that the de:fendnnt
had been to Ongole, hearing of certain summonses against him. -
. 4. The constable speaks of ocertain questionis put by him to the acoused Bun 00
during the inquiry before the Taluk Magistrat 3
trate’s record that the defendant, Bungarigadoo, has at all been examined. I wish'to know to
what questions the constable refera. - - . Lo S :

~*_'5. As this case has ben adjourned till next Monday, the 11k October 1880, } request you
will send the documents above mi.l ‘

‘ “called for 80 as to reach this office before that date. *
~ 8. -Iroquest also to draw your attention to the statement of the Police Constable that the

ixﬁquiryinthe original case was commenoed on the 17th July, which does not seem to have been .
.the oase. e . _ g L B

! .  Excrosvrx No. 8.

From M. G. A. WORSUP, anNAmstant Supérintendent of Polics, Nellors’ District, to the

Joint Magistrate, Nellore District, dated 9th October 1680, No. 57. -

I have the honor to forward herewith the station reports and diaries called for in your
letter, No. 38, dated 5th October 1880. The Inspector inquired into the matter on complaint
being made by petition to him. The offence comes under Bection 45 of the Police Act. . The

. ;oouwdbeing is subordinate, cese was inquired into suo mofu. The case had not up to that
- date been re

erred to the Police for inquiry. - As your letter, dated 5th, did not reach me until
to-day (the 8th October), I regret that I am unable to obtain and send answers to the information
requi in the latter portion of your letter so as to be in time for your ingu_ir_y on the 11th
October. Ongole Inspector Mr. Bougg has, however, been 'instructed to attend your Court with
Constable No. 654, and be ready to give information on any point that you may find necessary.
_ “'Enm,(m'ruNo.L I R |

. voxD. MARDINGE, Eu] 'Acting Joint Magistrate of Nellore District, to the

F‘rom T A::i];tant Superintendent of olioe, Ngellore, dated 14th October 1880, No. 58.
Your letter No. 57, dated gth Ooctober 1880. ’ : Lo

1 beg to point out that the case does not come under Section 45 but Section 46. Whether
" 3t comes gnd£05wtion 45 or 46 it is & non-cognisabls case. Of oourse the Inspector could make

s deFo.rtmentnl inquiry, but in such an inquiry he qould not of oourse summon witneescs as he
is alleged to have done. ‘ | ‘

Y -

" Excrosurx No. 5.

From M. G. A. WORSOP, Ea%Amsta.nt Buperintendent of Police, Nellore T 'at,},o L

Joint Magistrate, Nellore Distdot, dated 26th October 1880, No..58.

" With reference to g:;lr letter, No. 66, dated 14th Ooctober 1880, T have the honor to iﬁfom't B

you that the putting on 45 instead of Bection 46, Police Aoct, was a clerical error. With

questions were submitted to the Advocate-General 1— » No. 25, in Whiuh the following

1) “Aro Mogistrates justified in absolutely refusing to entertan & cheron b
S ( ) - Polios have excoeded their powers by rtz.aking- :0 entertain & ohal.'ga Pl,’?mm the
| (2)  Doos Bection 133 (New Code, Beation 110) predta proliminary unary inquiry

offences against special and local laws without an ord
i A er from a M p It
?@ﬁoﬁwgmﬁﬁg p ﬁ°ﬁm’m‘8 ainst: spocial and local Laws aro they thus
_offences under Bections 44, 45, and 46 of’Pa:ﬁ(gm TBPIUdBd from inquiry into

. (3) *Doos Boction 133 (or 110, New Gode) operate to proalade Polive Offcers from

inquiring departmentall

: S . y complaints i ; :
‘ - Bections 161, 193, 221, and ” &Eﬂmﬂ their subordinates under .
- thgm for such, uﬁer’i;zuizrﬁ ?'f the Indl?-n enal Code, gnd from proseouting
ot v
G
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from inquiring into

i b

e, but it does not appear from the Tal ag1s- A

N 4 Eedi i

 in the ordinary

- departmental inquiries into any charges brought agninst their su _ ‘
5. The Advooate-General’s answer to question (2) moreover seems to me to have: been -

o laid down that no Police Officer.

. punishable undor the Indian Pemal Code, exoept

‘ under ial and .local
- without the order of &

in Tolice Weekly Circular of the 16th October 1869 to

" To the Gové_rmncﬁt Sblz'm'(of. o

o T :

JUDICIAL"DﬁPABIﬁENT, o6t Jaxuary 1881, No. 164, 3

With reference to the 2nd question the Advocate-General was of opinion “ that the Tolice may
without any such order (of & Magi
44, 45, and 46 of the Police Act.” 'With regard to the 3rd question, the Advocate-Genersl was
of opinion “that Police Officers could not inquire d ontally without orders of Magistrate
and prosecwts under the Penal Code ; but that they could do so under the Police Act.””

As, then, Police Officars can inquire into cases under the Police Act against their subordinates
and order their prosecution, Ibeg to kmow whether they cannot, for purpose of inquiry, summon
witneesos under Section 118, Criminal Procedure Code. , T

' -‘ . Excrosurz No. 6.

From T. voxD. HARDINGE, guh Acking Joint Magistrat of Nellore District, to the Assistant

Buperintendent of Police, Nellore Distriot, dated Ongole, 29th October 1880, No. 60. -

> in s £ 1872, is not the same es that
L e by g gt o e A Xl LT i B

in foroe when the Advocate-General wrote
instant. - : ’ :

2. Undet Act X of 1872 the prosent law, offsnces cr oases, are divided into-those that are

voogm'zable and those that are non-cognizable. Whether an offence or case is cognizable, or non-

. cognizable, depends on whether it is one for, or in which, s Police Officer can or cannot arrest

without warrant. = Whether, in, a Police Offcér oan or cannot arrest without warrant is to
be known by referring to the me at the end of the Aot, and in the case of offences or cases
under special or 1 laws, by a further reference to those laws themsalves for the purpose
of ascertaining whether the-offences are punishable with more or less than three years impri-

" sonment. - Bection 109, Criminal Prooedure Code,’ gives & Police Officer, in charge of & Police

Station, power to investigate oognizable cases ; Soction 110 distinotly states that in non—wgﬂ;lﬂf-bl‘?

-cases, without an order of & first or second olass Magistrate, he cannot do so.

‘8. To apply this statement of the law to the matter in hand :—The Po'lioeb' Actisa lt(:rogi
law. Offences treated of in Bections 45 and 46 of that Act are punishable with less than t

years’ imprisonment, therefore they are non-oognizable cases. Section 110, Criminal Proosdure

Gode, therefore prohibits a qualified Police Officer from making any investigation under Chop-
ter X of the 00(?0 without tltlle order of a first or second olass istrate. ﬂ?l’ohoe Inspoctor
was tharefore wrong in summoning witnesses under Section 118 of the Code. D
4" Inthe opinion of the Advocate-General touching questions (1) end (3) '.“bmltted to
him by the tor-General of Police, I, of course, concur. 'That is to say, I consider that in
any case brought before a istrate by the Polics, the fact that they committed ereful&ﬂtl“r
or exooeded their powers, would not justify the i in refusing to of the 1 mak
oourse. I consider also that Police Inspectors, &o., have & periect right to ®

riguﬂls,at'geutﬁt?e. Bection 133 of the old Procedure ! o e f, any ffenct
00 wi i inguire 1 or take 00 4 X
0 o express order of a Magistrate, maluo.x:: lfnot-o’wbiuh e 8“15,31].111; with 0111t
warrant. Now, of course, the offences specifled in Sections 45 and 48 of the Police Act are .olea.r_):
not punishable by the Penal Code, and therefore Police Officers were not precluded from inquir
ing into and taking cognirance of such offences. ‘ .

6. The new Code (X of 1672), ms statod in ph 2, has altered all this. Offonoos

ws, if non-oognizable, and those under Sections 43 and 4 00 e
blo as we have scen, ctannot be iavestigatd by any Folice Ofiice

or second class Magistrate, @ . S
" 7. I would, in conolusion, recommend that yoy bringhthe Advocate-General’s opinion given

Police are Non-0o

Polics with a

| |
|

view to its beipg brought into harmony with the existing law. &

by
'

v
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L U RNe 46l
' Forwarded to tho Advocate-Gen

A
Sl

for an expresééion of his opim"ﬂ‘onv.
. /(Signed)  R. DAVIDSON,

Fozrr S8r. Gﬁbﬁes, Chizf Sicrelary.

241k December 1880, .
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£' 4 -~ Juprcar Departvest, 25tH Jivvsry 1881, No. 164. - 3
I No.112. _ From E. BARCLAY, Esq., Government Solicitor, to the Chizf Secrefory fo 1+
! . Government, daled Madras, 6k January 1881, No.1b, forwarding the follownng
‘ opinion of the Advocate- General: — ' " %
f o . : : %
DI : : OPINION. o g
Lo I have read the correspondence between the Joint Magistrate and the Asgaistant i
£ Superintendent of Police of Nellore upon the question, whether Police Officers are |
‘, . authorized to investigate offences committed by members of the Police force under 1
g Sections 44, 45, and 46 of the Police Act (Act XXTV of 1859), without an order from -
i " a Magistrate of the first or second olass. Offences under the above-mentioned sections
ke are non-cognizable offences within the meaning of the Criminal Procedure Code, and
Vv ~ Bection 110 of the Code expressly prohibits investigation by the Police into mom- .
e - cognizable offences without an order from a Magistrate of the first or seoond class. |
Ci . Bection 111 of the Code provides that nothing in Section 110 shall be held to interfere |
£ with the exercise of any powers vested in a Police Officer by any special or local law, )
N g  but neither the Police Act nor any other speoial or local law authorises the Police to
L ¢ investigate ” offences or to require the attendance of witnesses before Police Officers. -
~w& . - The power to investigate and the obligation of persons to attend as witnesses are
C J  created by the Code and are limited by ita provisions, and in the case of non-cognizable
offances thpre 18 ne1the§- the power nor the obligation except where the investigation °
‘ by the_Pohqe is authorized by a Magistrate. - it . -
7J e 2. I conour in the statement of the law contained in the letter of the Joint 1
L %{aglgamte to the Assistant Buperintendent of Police, dated the 29th October 1880, |
R MaDRAS, L ~ (Signed) . P. O’SULLIVAN, .
! ’ 6¢h January 1881, ‘ : . SRR Advocats-Gensral. 4
- L ‘ No. 11;3. ‘ -+ .. OrpER Tm'.m:oﬁ, 26th Ianuarj 1881, No. 164. , i °
y " The opinion of the Advocate-General will be communicated . to the Inspector- - .
! General of Police and to all District Magistrates for their information and guidance '%
. and that of their subordinates.; ‘ T . ' K
: SRS Y (True Extract.) o
| g : ’ = ’ ﬁq . ‘
I S S  Clief Secretary. |
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