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T OF MADRAS.

' ’ GOVERNME

TP A )

| ' . ) JUDICIAL DEPARTMENT. ,
. 31st October 1878, No. 2223,

i
’ ! . Bﬂlg—Legislative.
;' _

- ' Tead the following papers:— . .

; ‘No. 149. From D. FITZPATRICE, Esq., Secretary to the Government of Tndia,
o _ . Legislative Department, to the Acting Chief Secretary to Government, dated
o0 Simla, 14th October 1878, No. 1320. o - -

I am directed to forward herewith twenty. copies of the papers moted on the
- margin, and to request that His Excel-

Bill to define and amend the law relating to - lency the Governor in Council will favor

alluvion, islands, and abandoned river-beds.  the Government of India in this Depart-
Statement of Ohjects and Reasons of the above- | o+ with an ex . £ hi 8 Ucps

S nentioned Dill. - h' pression of his opinion on
¥ . . the provisions of the Bill and with the
* opinions of the Ilonorable the Judges of the *High Court and of such other sclected
officers as he may think fit to consult on the subject. o :
72, T'amalso to request that the Bill and Statement may be published in the
Fort St George Gazetle it English and in such other languages as Ilis Excellency in
Council may deem proper, and that the dates of such publication may be communi-

: ~ cated in your reply.
3. The reply to

this letter should‘“be sent in, if possible, before the 9th J amuiry

1879. : .
i\*o'. 150. ° ORDER THEREOX, 31st October 1878, No. 2223. .

the amended Bill to define and amend the law relating to

Ordered that eopy of
t of Objects and Reasons, received with the above letter,

St e alluvion, &c., and the Statemen
Lo : B} be forwarded for the early opinion of the
Mr. IL 8. Thomas. | Mr. I F. Webster.  [onorable the Judges of the High Court
W. 8. Foster. , W.Wilson. . 3n4 of the officers named in the margin.

R 9. Ordered also that the Bill and Statement be published in the Fort St. Georye

ado
‘ Guazetle in English and in the several vernaculars. , _ .

o . _ (True Extract) L

2N
-3

T
-,

. C. G. MASTER,

: : ', Acting Chief Secrelary.
L , ‘ o . o
L To T1. 8. Thomas, Esg. N - o
| . » W.B8. Foster, Esq. -
i ., E.F. Webster, Esq. ' _ L
-‘ . W. Wilson, Esq. ‘
: o ttlll:a }1{‘2:?1“’;1111):532?23%overnment  with Bill and Statement of Objects and Reasons.
: :: the Telugu ~ do. '
- - , the Hindustani do. ‘ .
SN ,» the Canarese - do. .
: the Malayalum do. J _ :

»

-~ .

Exd. J. W. Tischer.
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* 81t October 1878.

JUDICIAL DEPARTMENT.

«  Bills—Legislative.

r————

No. 2224.

;To | _ . _
' - Tre Ho~. L. C. INNES,

Officiating Chicf Justice of the II:{/k Court, Madras. =

- HIoNORABLE SIR,

I am directed by HisGrace the Governor in Council to forward, for the considera-

" tion of the Honorable the Judges of the High Court, the accompanying copy of a letter
from the Government of India, Legislative Department, dated 14th October 1878,
No. 1320, and of an amended Bill, with Statement of Objects and Reasons, to define

‘ and amend the law relating to alluvion, islands, and abandoned river beds, and to

“request the favor of an early expression of opinion on the provisions of this Bill, as-

. this Government are requested to forward their reply to the Government of India, if
7~ ""le, before the 9th January next. :

. . ’ Sir,
o Your most obedient servants,

OOTACANTND _
3 Acting Chicf Secretary.

Exd J.W. Fischer. - .

I have the honor to be, _ .
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: SR D. FITZPATRICK, Esquits, |
o - Secretary to the Government of Indut,
| 1 o _ o LEGISLATIVE DEI’ARTME\'T, -
: . oo _ . _ ey -
| 7.
1 “ i Ny
; f , / (/l/ ,@@ 17/f.ve e z/ // /u “ % -
| | o : | . - . Dated Simla, the // "[[’%.Z,;/ 1_87’8.
- T .AM dn'ectcd to- forward heremth [ / _ copies of the papers

// /2/-«/ P '{cumw . £, el — .
P A C rerts 12 Vo a[‘f / P
6?(1,«4!4014, s nds MJ«Af ,/“ Ar N 2 7 ,.Z- nc;;ed on A‘t'he marO:n, ?/I‘:’(i E% rquii; t(hat
(§ C€ ,(n P “s

{./A* mu.,/.q/o zrﬁmﬁa(u J(-w o[/@ 44%
* & acern el —will favour the Govern- .

? l. ER AN ﬁ¢[6._ .
g 5‘ ko " ment of India in this Dcpzntmcnt with an expression of // - opmlon on the
J Voo . pYOV isions of the Bill, and +hed 7 —_ : avill-alse
) ebiain the oplmonxof the ;(/,..//. e w-»/ Laghe LY e »4/and of such. other
:g’« leo i officers as —Jpe MAY thmk ﬁt to consult on the suchct e o
i; - DR am also to rcquest that the Bill and Statement may be pubhshe(l
fl L o
g . . inthe / st S 4,«//4 .60 ﬂ — Gazette in English and in
i i - such other languages a8 y A é’uu //M7/Aw éau,«,u,é may deem
% proper, and that the dates of such publication may, be commumcated in your
1 reply. 3 . ' R é 4
| ' L g
! : 3. The 1eply to this letter should be sent in, if "possible, A%Fy the f
| - / N o |
{ ! I have the honour to be,
! o
{’ ' - ' . SR,
I 1 "r i - A R © C\ Your obedient Sorvqnt,
j '.': :
! v |
1
! ] -
! Gost. C. B. Press, Simla—No. 158 L. D.—23.7-78—100.
2 i3t
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in a river or lake, submerged in the wet season and
he dry season ; but it excludes lnmk

g
-1
4
'!
. :
:
|
- - .BILL ;
) .o : : : . TO : .
BRI I . : JE Define and amend the law relating to alluvion, is- S
o I cLe ; . ; lands and abandoned river-beds.
N (“_\\'_ < T . . l . 'WHEREAS it is expedient to define and axﬁend s
\; a ;\\ ;} . 3 ! . Preamble. the law relating to alluvion, :
tote N -3 ! ( - . islands and abandoned river- .
LSS S N i ! beds; It is hereby enacted as follows:— = - ;

4 RN “"! ¢ N . : o
1 F“ C S‘\ N F\ \Q ,f..i E ! d.—Prelimtnary. _ 3
roE N S ! et . f
S )\ N € AN \ (j ! - Short title. o 1. This Act may be ealled 3
r\\ S \ ‘ ‘ 4 Sl y , s “ Tllf_‘”lndlan Allavion Act, o E
L IR .\_\ N f R i o S 1

. \ . by ¥ . . . - .
T ' r ) i 5 .. . Local extent. ~ I t extends to the whole of - ’]
s ‘r}\ | & 1 2 | r : British India; . 1
RN {- & ‘ ~ | S 0 And it shall eome int "
‘ : 4 o Co t. 121l come into ,-
A TR c\ N . \\ o : . i . mmencemﬂ_l _ force at onee. o k
r\E #\ F : ) I8 .- ' . 9. The Acts, Regulation and Rules mentioned :
) e [ - . : o " Revesl of enactments. in the schedule hereto an- 3
TN Ny NG \\\ NS Ly 1, . oo S pesl e 0% nexed shall be repealed to -
ANERAATEN SN R *y RPN, the extent specified in the third colamn. ~ Referen- ;
H R o :
. . $\ ¢ o vl g : . . - ces to the Regulation and Rules 80" repealed, in X
‘ : Nor ! - ~ enactments passed gubsequently thereto, shall be ;
B " , o Sy {  reud us if made to this Act. .
e e SR i a * \\1 r*f el i _ . ; ) . Inuarpreﬁtion-clnuse. 8. In this Act— : 4
. e e - . . P R ) R

) ¢ 1dand” includes - 3
. A ¥ land ariving B i

Somtrw 4 W. R. 41 visible only in thedr
in tidal rivers, tidal lakes or thesea, sub_mergcd by

MR 352, £
: THI ) the(ordiargyTow of S tidey
S S8 lewewnber .

PPN S PSR TV T S

3

- ¢ thread of the stream” means (a) the middle’.
line of the main-stream during the dry scason, or
(8) the middle line between what are the shores on
- ' : each side when the water is at its average height,
- Angell, 6th ed., p. 16, note 2. acither sywollen by flood, mor ghrank by drought,
' or (¢) thit middle line of the particular channel

in which the island referred to arises; - o

"« gyner” means, in the case of & bank or . .

shore held on raiyatwérf tepure, the Crown : ]
in the case of 2 bank or chore forming part ©
land situate in the Presidency of Bombay and
wholly or partially exempt from the payment of

~ land-revenue, or held under a grant or lease
d in respect thereof : -~

fixing the Government deman
i perpetuity, tbe holder of such land ; and
in the case of @ bank or shore held by a village :
community in the Panjéb, such community ;
: ¢goa” includes bays cck and armof the sea

N - X
A
- e, e
SoSt et —~eoed

rf'——-‘ PRSP PENENS v

17 W. B. C, R. 173.°
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inlet, cr
dtobe “ fordable” when it

.

Ly
. .
it st -
. ; .
4 '.._

) 1 & chaunel is sal rdab
and & ChalmE  feet in depth i thie dry season

e - —— . .

!

I .
A 3 W. R.95. does not exceed five fee B
-~ e { 6 Ben. 343. : and throughout the twenty-four hqu.rs. ‘ 1
& L. e |
‘ ; o : {, . ‘ :
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1I ~—Adlueion,

4. Where, £
» trom natural cauges, ] .
; & and for 3
cn};lai};: . ';lnuﬁ“l _ gmdua"y o t]:e bk ofm: Ben, Reg. XTI of 1823,s. 4.
or shore, Tiver or on the shore of the

.. . sea, of g lak
i5] ’ ake, or
and, either by accumulation of muterial (;fr ;:; A2 folaken, see Angel § 6o

receSSlOD Of the llvel, seq or ]ﬂlxe, the owner Of the
1
B(‘n. AC‘ 1 »

I I~ TIslunds.

S. Where an i« .
Vhere an jglung 18 formed, from natural
_ ) causes, in g p
Right toislands wher Pty 2 rniver, the sea
: a lak
e R
. recession of the i ..y
ok i whe tho T, %, e
island ig novzegt?rdz}lly?e bx;nk or shore and such Ben, Act IV
entitl*fd to such island :a *7 point, the Crown is = ™ i

P -
site x&vgﬁig’):":;r;:::em the island is formed on a
ate person i
owner, such person is entitled to tfx:aoivsigng) be the

6. If, when an; ;
o an island is firgt formed :
Rlshf to other islands, fa]i\d in a river, the sa:aai(')orre;
bank or shore axe, the channel between th
: and such island s fordalle f oo
PQl(n t, ':}l;’e followmg rules ghall take of(I):c: I(’L;;il;r;y Coil.tz 91.2: R 401,12 Mowre
1 :)t e}:)ere the island is formeq in the eea or . .
entit:lcd to \tv}?l":s.()f th‘.’ Dearest shore are sevora”a
which they. reupeeivepy PoTHOR 0 the frovtagy
‘opposite the islund ¢y baveon the sea or lule
A8 Where the ighng i g 0 i
. wholly on one gids ;:d iﬂ..iormed I 8 river and is Angell,  Wafore
. Stream immedigte] . aﬁ-wasihc,&b_wd of the edition, p. 40, cimes it
owners of the b ¥ before the formation,“fhe' € 3. e S,
“entitled to {} € ; ank on thnt gide are severall
which .thﬂx.;r:s's- f:ild»lm Proportion to the ft;orxta"i
* the island ; be ". :f y haye on the river opposi’ze ‘

(C) “ he]e the i 1
4 1 la.nd 18 fol'med n a ri er and l.s A‘;gc" (20
8 v . Iy nprg. Kent.

Partly on one gige
partl ¢ and partly. op . % i

for: tl:agothe thread of the stre:gn imnm?:!?n(:}lmr)f ;ﬂ“m.' ik edition, 1,

Tmation, the island ig Bupposed to béy de'. .

1=

vided by sych thread
are ’ Leald, and the owne:

ol et the 4 on o U Lanks
respectivel P!igpnrtmn to the frontage IVV};i(‘?l thmr
@ B y'd ave on the river opposite the ;slunde.
on Wit 2;1 e(}i) that, Where the island ig ¢ :

. OWn‘:r ich g Pnivate person jg pro \?o:imed
island. - » Buch Person g entitled ¢, tl:z
Lzplanation.—e p '
. == Xrontage . .

ks th s oL o h llng WL
« e {"e or riVC‘l‘, and ny.

ot L i R
i Y pont thereof i the plane of tl ar erected
VEr, 1ntersects the jglang. 16 8¢a, lake or

gy

INg a new- ivi
Lslands formed vy ¢;.  and surre d gy .
y di- 304 surrounds lypg belong.

¢« vision of rivers
. Ine - t&O t
5 € owner of g,
e

bank, and thereby forms an
ind,

1sland, such owner is entitled to the 'isl;

Ny

o 44
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(3

IV .—Abandoned River-beds.

Sutherland’s W. R. 1864, 8. Ifariver, whether navigable or not, suddenly
P 108, Right to sbandoned forms a new bed, abandoning
' river-beds. itsancientbed, the ancient bed
. " is supposed to be divided by what was the thread
of the stream immediately before the abandonment,
and the owners of the ancient banks are severally
entitled to the division opposite their banksin pro-
portion to the frontage which they respectively
have on the ancient bed : :
Provided that when the ancient bed is proved
to have been, immediately before the abandon-
ment, the property of the Crown or of a private
person, it shall continue to be the property of the
Crown or of such person, as the case may be. '

V.—Miscellaneous.

9. The Local Government may, from time -

Power to declare“main- 10 time, declare, with refer-

stream,” “dry season” and  €nce to. any river, or- any -

* thread of the stream.” part of any river,—

_ (a) what shall be deemed to be, for the pur~
- poses of this Act, the « mgin-strea.m ” and the ..

“dry season :” and

: %) which of .the said definitions of thread
(%)

of the stream »’ shall be deemed to be in force.
" Every such declaration shall be published in
the official Gazette, and shall thereupon have

_ the force of law. ‘ ' . . -
In the absence of a declaration under clause

(8) as to any river or part thereof, the first of the .

said definitions of ‘¢ thread of the stream ” shall

) be deemed to be in force with reference to such -

" river or part.

(c) affect any law relating to the assessment of
land-revenue or to the enhancement or abatement

of rent; or °

. (%) confer on ahy owx;ér'of s bank or shore m

respect of which he is hereby declared to be entitled
to alluvial land, to an island or to an abandoned
river-bed any title to such land, island or river-bed
better than that which he has to the bank or shore;
or

" () enlarge any holding granted by Government,

Re Code, . X _
s 1%1:'::‘1)33‘; (3)?!““e * the area of which has been fized by any sanad or
‘ other document executed under the authority of .

Government ; or -
(d) authorize any acts of private persons done
in order to divert currents or cause accretions; or

Be;x. Regx;. XIof1825,s. 5. (¢) authorize any encroachments by p;ivatg
persons on the beds or channels of navigable rivers;
or

rnment duly

e, . XTI of 1825, s. 5. prevent any officer of Governmen

en. Hegn. o ' em(f)/o')wered in this behalf from removi

customary navigation of such’ rivers, or which
obstruct the passage of boats by tracking on the
banks of such rivers or otherwise ; or

.. (g) prevent any officer of Government duly
empowered in this behalf from regulating the di-
rection und flow of such rivers and the preservae
tion and distribution of their waters. .

1

e "~ 10. Nothing herein con-
. s.mg' - ews o0 tained shall— s R

ng obstacles
which appear to him to interfere with the safe and -




(4)

And nothing herein contained shall affect 13 Moo, L A. 1.

- Local usage, any clear, definite and im-

memorial local usage respect-
“ing the right to alluvial land, islands or abandon-

river-beds; but (except in the cases pro-
vided for by the Panjab Land-Revenue Act, 1871,
Burden of proof. section 16) theburden of prov-

- ing such usage shall lie on
. the person alleging it.
11. Allland and islands formed, and all river-

" Right of Crown to beds aband.oned, as mentgon-
allovial lands, &e., not €d respectively in gections
bereinbefore  provided . four, five and eight, and not

for. ] vesting under any of the
provisions hereinbefore contained, shall vest in
the Crown.

% .
" THE SCHEDULE,

« (o). Acts or THE GovERNOR GENERAL IN Couwart.,

*Number and

Jear Subject. Extent of .

Tepeal.

IV of1872... | Panjéb Laws At ., | Somuch s ro.

lates to Ben.
gal  Regula.
tion XI  of
s . e 1825, 7
XX 0f1875... | Central Provinoes Laws Act| Ditto,

(. : B
XVIIIof1876| OQudh Laws Act

oo | Ditta. .
. (%), BexoaL Recvratioy, ”
: \
'~ Number and e Extent of
) b Xient o
: year. . Subject. repeal.
t XIof 1825... | Alluvion oos | The whole,
. _ N
(). Bexoar Acr, .
‘Numl::: and Subjeet. Extent of
year. repeal,
W of 1868 Amending Act IX of 1847 iSections 2and 4,
—_—
(@). Ruvgs,
 Date. Subjeat. Extent of
. repeal,
" 22ud May | Alluvion and Diluvion—i~ P
1852, Sindh, g, pehe 1o

————
[ ) . .

>~ ——
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GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.

A
BILL
TO .
Define and amend the law relating to

alluvion, islands and abandoned river-
beds.

(ALr. Stokes.)

G. C. B. Press, Simla,~No. 266, L, D.—3-10-78—140.
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STATEMENT OF OBJECTS AND REASONS.

in Tuis Bill is intended to form a chapter of the Indian Civil Code, and its cbject is to state,
islaa (]‘Oncwe, accurate and accessible form, the law relating to the ownership of alluvial lands,
o :lll s and abnng]onqd river-beds. In Madras, Bombay and Burma there is no_statutory law
of 1 ltf .ﬁl}lr.]ect: in Smdh_t}xere are only some esccutive rules which are beld to have the force
thea]‘; : in the rest of British India the law is contained partly in legal text-books, partly in
Y ﬂcl[gal Regulation XI of 1825, and the Bengal Act IV of 1868, sections 2 and 4, but
chiefly in the numerous decisions of the High Courts and the Judicial Committee of the Privy

Council with which the former enactment is encrusted.
rom a river or the sea by gradual

. Regulation XI of 1825 provides rules for land gained £
ceession ; for avulsion ; for 1slands formed in navigable rivers and the sea ; for islands formed

in “small and shallow rivers, the beds of which with the jalkar [or] right of fishery may have
seen herctofore [i.e., before 26th May, 1625] recognised as the property of individuals.”
kes place on a site of which,

?but it d.oes not provide for the case when an alluvial deposit ta
though it has been submerged, the ownership is ascertained. Tt declares that an island formed
in a navigable river belongs to - the - adjoining proprietor or to the Crown, according
38 the channel between it -and the adjacent land 1is fordable or unfordable. But it
gpq not define “ fordable ;” nor state the time with reference to which the question of ford-
ability or non-fordability is to be decided, nor show when an islan
can be said to be formed. It declares that an island formed in 8 navigable river shall, where the
channel is fordable, be an accession to the land “ of the person or persons whose estate or estates
may be most contiguous to it.” But this does not, apparently, provide for cases where the island
is partly on one side and partly on the other of the thread of the strear, nor for cases where
there are several riparian owners, and the i
of one than to that of another. ’
The Bill attempts to supply these defects as follows :—
]j}t dec]ares,, in accordance with the decision of the J udicial Committee in Lopez

v}; uddun Thikur, tha.t whqn land forms on a site of which a private person is proved to be
tl‘]’ owner, such person 1s entitled to the land so formed. It declares that 3 channel is ¢ ford-
able ” when it does not exceed five feet in depth in the dry season and throughout the twenty-
four hours ; and when a channel which is not fordable w
able afterwards, it fixes the first appearance of the island as the
the question of fordability or non-fordability js to be determine

date with reference to wh'ic

d. The subsequent junction
y, it includes

of the islund to the main-land will thus not affect the right of the Crown. Lastly, _
son and visible only

in the term “ island " land arising in a river, submerged in the wet sea

lbn the dry, but excludes from that term landin & tidal river or the sea which is submerge
y the(or nTa.E’ﬂm tidg " A .

rs to islands, the Bill applies the same rules to an

the channel between it and the

As regards the rights of riparian owne
in a river whichis not navigable.

island formed in the sea, o lake or a navigable river, when

adjacent land is fordable at any point, and toan island formed

These rules are as follows :—
“YWhere the island is formed 1n the sea or a lake, the owners of the mnearest shore are
e frontage which they respectively have

severally entitled to the island in proportion to th

on the sea or lake opposite the island.
on one side of what was the thread of

th “ Where the island is formed in a riverand is wholly
e stream immediately before the formation, the owners of the bank on that side are severally
entitled to the island in proportion to the frontage which they respectively have oD the river
opposite the island.
“ Where the island is formed in a river and is partly on one side and partly on the other
diately before the formation, the island 18 supposed

of what was the thread of the stream imme ‘ PP
to be ,d“"dt‘d by such thread, and the owners of the banks are severally entitled to the division
opposite their banks in proportion to the frontage which they respectively have on the river

opposite the island.” ‘

.~ And as the same definition of thread of the stream”’ will not su.it all the.rivers in'Bri-
tish India, or even all the parts of the same river, three Jdefinitions of this expression &re given,
8ndlithe Local Governments are empowered to declare which of them ghall in each case be
applicable. ]

din a tidal river or the sea °

sland cannot be said to be mearer to the property

hen the island appears becomes ford-

e AR

—
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The Regulation is also defective in not proﬁdiﬁg for the case of what Roman lawyers
termed agri limitati.  When land is granted by the State in a plot with a specified area, . and
such land is enlarged by alluvion, the increment should not become the property of the owner

.. of the plot. The Bill (seetion 10, clause (¢)) contains a provision to this effe rhich, it is be-
+_ Jieved, will e especially useful in Bombay. P s effcet, which, it is be

When a river suddenly forms a new course, abandoning its ancient bed the Bill d
that ?he owners of the z}nqiep_t banks are entitléd to the a;cient bed in prof)orti:n tt; th::eicr1 a::f
spective frontages.. This is in accordance with the existing law (Suth. W. R., 1864, p. 103)
and it seems less likely to encourage litigation than would be the provision (found in some sys:

tems) that the owners of the land newly occupied shall take th o ;
. tion to the land of which he has been dcpriveI()l. % fake the ancient bed, each 1 propor-

|
|
3
!
]
1
!
{
{
%
;

. Where a bank or shore is held on raivatw4rf tenure i
Bill, to be deemed the riparian owper. The effect \vil,lﬂll)i,cirxgwlr\lle:irﬁgratr}l; %ltx?ntiestgfczl;?
tinue the present practice, according to which the Government is, as a rulo, entitled ’to allu-
yxal lands and to 1slands arising in rivers. In the Bombay Presidency, where a bank or shore
" iswholly or pa.rtmlly exempt from revenue, or is held under a grant or lease fixing the Govern-
¢ ment demand in perpetuity, the holder will be deemed the riparian owner. °

™

S el 2l asonh Y ES P

«  The Bl}l .a(_lv1sedly lgaveg untouched the law relating to the assessment of alluvial lands
. and lands diminished by diluvion, to the rent payable in respect of such land, and to the richts
of mortgagees and lessecs to alluvial increments to the lands comprised in their morto-grres
*  and leases. These matters, it is thought, are or may be more fitly provided for by s;egial
~ enactments. The Bill is also silent as to avulsion, an event which, though provided for in -
. Bengal Regulation X1 of 1823, is said never to oceur in any part of British India.
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- GOYERNMENT OF I_NDI‘A. _
LEGISLATIVE DEPARTMENT.

ANNEXURE
: TO '

Bill to define and amend the law relating
to alluvion, islands and abandoned
river-beds.

(Statement of Objecls and Reasons.)

Govt, C, B. Pross, Simia,—No, 263 L. D.~8-10-78—140.
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