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Read the fullowing papexl e <

No. 178.

Read again— . S

- Home Department Cireular, Kos. 1740 to 1744, dated 1st
o regard to the working of the present jury system uoder
Read also the following replies :— ' o ‘

"~ From G. C. WHITWORTH, Esg., Acting Under Seéfetary to the Geve;’nmen’c of .‘ _ }
' Bembay, to the Officiating Secretary to the Government of India, Home s

- Department, dated Bombay Castle, 27th Nevember 187
I am directed to acknowledgo the receipt of yeur letter, No.

Extract from the Proceedings of the Government of India L - the ‘J ‘r)‘mi”' .
. [ & . ° ) Jadrd 7 148 N
 Departmend (Judicial), under date Simla, the 24th August 1877, No. 1286,

. . - P .

November 1876, in

1st instant, with accompaniment, and in reply to.state for the information of the

- Guvernment of India, that the Honorable the Chief Justiee and Judges of Hﬁr' Majesty’'s
+ High Court of Judicature are -of opinion that there has not been suflicient time,
o mnyvhing like ik dewons.de snposatisfactory conclusion pa to:

N

Act X of 1875. - :

N aaTT dhet e ey TG AT Sty T h
2 - Lty

6’ NO: 7.1 '20
911741, duted the

the working.of the. .-

B

‘new jury system under Act X of 1873, .-

3

“{a) Copy angexsd

. Frem Government of Madras, No. 2674, dated 20th December 1878.

r
»

From R. BELCHAMBERS, Hsq., Registrar, High Court, Caloutta, Original Jurisdie- .~ .
. tien, to the Officiating Sectefary to the Government of India, Home Depart-
_ - ment, dated Fort William, 19th April 1877, No. 167. .. = . :

= -

With referenice to a letter (o) from the Under Secretary to the Government of -
-. . TR A " Bengal ,in the . Judicial - Departm entci -
) N . ) O > ‘Q;—r- A= TP 4 ) - 4 Rt‘ an ) -
{4 Letior from the Seoratary to the Government ‘.L\O‘ _‘):” 2, d d’wdba}“ l\é) v e:?b( 4 ‘i;::t;é r:;) LT
_cf India tn the Home Department, N, 21‘:’1&5 ‘m(flosm‘es’ bemg the GeuBt . Ni' !
© 11742, duted 1rt Novaraber 1976, moted in the margin, I-am directed fto

J¢+ Extract from the Pioneor newspaper, dsted . forward, herewith, a paper coutaining the .

ik August last, conlaining remarks mede * opinions of Mr. Justice: Macpherson, Mr.
.+ Lo the jury by My. duetioTurnor of the  Justics Markby, Mr. Justice Pontifex, aud
L Iegpth TSN Gt S A . P

i L o phCowt in . Ay Jystice White ad to the manmer in

R - -

»

. f N .@“:):,.:_,;, =g RV, 19, S ey ‘__-__.,_:,-.._“'-'..-ut,x xax2¥ kis xa.\'Ji}..ig—‘ ?},L“

2 AT e . ] . s g P - B P A Cipsiled

S C‘-'_”‘]—““‘J{_ ability and impartiality hegond suspicion, I belisve fow failuves of justies
s ieted out - 7 S P

T s

t, Caleutta reocollection ¥ can pofut 4o but one, and cven in that caso the

1 free from the responsitility,

Judygs was
N

not

L 131_1‘~}‘*3€ well also, in the first case, in which T presided as Recorder of Rengoon ip 8
) )::rv, ::3:2, astoundad nt the acquitial of 2 murderer seizod rod-handed  fle was apocr

T, 8 » s R hi P s x - ' ¥ & 23

he murdared FiRn was o Kurdsian, and the majority of the jury Europesn 0f Jfurasian. -

o ‘53 0 Fattiees of 0 « S 1 = Cgr . £ :
hiere was a failins of justice, nud at first I thotght the virdict purverse, hut Irom

wwards discovernd I

5

.

+ % There was so avi
- tentiad evidenes bei

have no doubt that it arcse eatire] y from the uaperfection ‘of my
dince of any ono who had seen the murlerer strike the blow, an d

Co L overwhuimine id it Lot S ury very shor rith
L § out that direct i b overs budming, I had Ial:,l».d: bofore the jury very ?“_mﬁy ¥ T
: A 'tha: RO eVIdeLes, was unnecessary. . - P R
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< 7o . . <age in which an European Brifish suliject was £ ¥
5 Western Provinees, in smor will be elad to bé}f Tl sulject was the defendant, and § e
h that the Lieutenant-Gove Y will be g ] 6 favored with an exprassion of the opinion € £y
= - Honorable Judees ae t»:) the manner in which {he new jury systora under Act X of 1%? 2 A
3 ) dgs - A : ) Ce s
] worked in thﬂseb}‘roﬁne.vs’ and as to the merits of the syslem itself, : ; RN s
b s . e . I
|2 ‘ o \ < - ' - : £ ;- H
. OPINIDVW""{*‘E’?‘_HE JUDGES ON NEW JURY SYSTEM UNDERJ v g‘
e ; < ATT X OF 1875, - L
$ 7T e et ) % CL - : LY =7
. ., ; . . . E— » P A
. . . ﬁt? find with the working of the new jury systera wnder Ac X }(;f i
: ..tk easily and well. Itis, however, cbjectivuatle thet whén the %
. ) Mﬁﬁﬁﬁl},,ag’r&e in'favor of a ponvistion, 04 & prailodly, 1oft to the Judge &
.-Mgwm’ét%r a verdict of 4 “gdiity™ shall be recorded or not. = L T
ot v The almost complets exclusion of Native jurors® mentioned by Mr. Justics Turneris :1:‘:2 ‘
- seldow experienced in Calewtts. It would Le entirel¥ prevented if the pumber of peremplory 4.
challengus ullowed wars reduced. DBut this matter was fully cousidered by f:he Tegislative <
Council, when the present bill'was prepared. L A B
'As regarda juries in Caloutta generally, T seo no reason for being dissatisfied with tgmm. 5
Their verdiots are usually sound and good, ‘and in the {wenty-fonr years Aurmg whmh_} 176 g
beon eonnected with the courts, there have (so far ss“my. wemory gqas) beea .gcarcely any §
, verdiets which could Be said to be really perverse., T e e B : s
- The 18th Diocember 1878, © * -~ . £ . . A G. MACPHERSON. i
N - 4 LT R ER e BT -’.’ R . » .‘.
. As regards the working of the pew jury system, I 1o not seo thmt ruetters-ave either. better -
~ - ¢r worse than they were before, - Put thore hus nol beon fisme yet to form an ppioion. = . §

N ’ "X - - - Rl
s w3 Ten Slourtod todhen fo ooy caden X chexld by £

PR IR B e RS ST e I

:'4" f*grﬁcecim’e'of'theﬁsﬁrthnthiss.emmm e R e T
S LB R s . v N ) :
o The 2304 Desember 3878, - - {4 o o Mo o WO MARKRBY. . :
S T P S L A |
. " T uuite apree with what Mr. Justice Macphorson has wrilien. 3y esperleace is that ‘ihe £
" right of peremplory chaltenge is.scldom resorted to. 7 - - 5 coslL T e
i . IS - T H PRNENS o : s £ Z

. ® LHARLES YONTIFEX. - - 2

>

" T - y % v 3 .. !. . l‘ - &
Lot As regards the penorel question of telal by jury; I kmow of rothing wlivh would 3as_tffy b

" the total sbolticn or forther modification of thet sysiem i Caleunita. - . R A
- et - oy 4 $ ol AP ¢ % g T Z
.. “Thers is no doubt that when an European is being tried, the right of peracrptory challenze 5

§

- The Sod January 1877, ..

" Rossions held in Colonits Inst Novowber. | In_the course of the Sessione I tried
. gharges, kod on ths whole found the system to work well. -

is rometines used to keep off Native jurors.  But thisis not, IT'{hink, so'much rescrled o as 3.

formrly, nor do L beliove-that minch is guined for thy rrisoner by the eperation. e
Y . v (2t omoa t s - aa T - . R T Nt Coa . Y

* o+ 1 have niticed that When tho prisoner is defeaded 57 covnsel -of experiencs and: rtanding if

: roforg-noi dapsaed” again e disturb the

s S ol TR T T T T
N ﬁy {%;;eﬁc—:nc% of re now sury system undee Acd X of 1875 s confined tolbe I iz_:;..h iﬂ;
' ahout 4k

T
*

- As regards the sbjection of my brother Macpherson, busod ‘on the 97th Section of the Ak

"1 can provonncs oo spinion founded on entus] experionce, for jn all ithe cases whieh T 4riod t¥.

k3

jry deEvored.unanimous verdicts: - It appears fo me. however, that the section may prove usefy:

" in imabling a Judge sometimes io prevent the wismriisgs of justice where the evidence smiisf

U Y thet there

shé to be 4 vonviction, kut by resson of caste or class fecling, ar from ¢F

. geeused having eested séras friends on ihe jury, wore than twothivds of thelr nunher cang ~ -

G

" zoake up thiic minds to convict. " Spdaking for mysel, T should regret fo soe ths seviion pamg -
% LN . ) oL ' X s . >

o from the 8t
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' , Tisq, Officiating Secretary to Government, ¥or' =
- . Provinees and Oudl (Judicial Department, Crimival), te the Seery °
.+ Goyernment of India, Tome Departmert, dated Naini Tul, 25th:

¢
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.. In reply to yoar lefter, No. 21-1743, dated Ist November last, T am
cr the infermation of His Tixceligncy ths Goverunr-General ‘in ¢

: T By B te I snciosed oo : . o
7*. No.1939, dated 14th iustent.. ‘Pnf*}j;“ d copy of a- lethr®
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LE i - Juprctat Dupsrryent, 2511 Surrevser 1877, No. 2283, 3
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; RS " casto operates as a disturbing elemont of great force which popular bodies like juries find it very

L G -~ difiieult to resist, and seldom sucesed in resisting, and yet those offences belong to a class whica

Pee LS . theinterests of ¢ll parsons in this cowniry, whethor govercor or governed, peculiarly require

e R - shonld not go unpunished, tut should, with all reasonable certainty, be followed by a conviction,
oL, wherever tue evidence is suffiient to satisfy an impartial mind that the offence has been
ar o oommitted. .

, - & . . " ' .
I may observe, however, that npon charges framed wnder Chapter XVI of the Penal Code
T a failure of justice is of much lats frequent nccurrence whers the opposing parties are Hindu and
TR - Mussulman, or Museulman and Parsi, becanss on such trials the Luropesn element geverslly
Yoe o7& =pravails in the constitution of the jury., Where such is the case, the trialis had befora a tribunal
G largely composed of comparatively irapartinl persoms. o
~ - - consists of yoen of the sune race or caste s the accused, und the Luropean clewent 13 sitior
not represcutod at all or orly by une or twa members, justice is as likely to miscarry hetween
* these rival nationalities a3 befweenun Englishmar and a Nalive. o T
Mr, Justice Turner in hisaddvess Lo the jury in Regise versns Kelly applies his remarks
“to afl trials where the offunder is a Enropean British subjent and the witueszes against him
are Nafives. Theagh I have cerlainly withessad some failares of justios to sake plave upan the
.. 4 trial of a Europear: on other chiarges than those against the purson, yet the fﬁllu?qs have not -
i %% been o frequent. or gliring as to warrant my cxpressing an opinion thal the jury aystem
S b breaks down whea Gealing with such charges. e ’ l ’

’ -, The learned Judgs would attribute the numerous acquittels of Turopsans in the cases he
P refers to, to other causes then the nationality of the offenler, and chieflly to the undus ‘”f’*ght
Lo ' w\ilieh N Emm_pcsm jury gives to the discrepancies that are found in the testimony of I\atf"’e

A . witvesses. 11 remarks on the subinct of those discrepancies are exeellent and deserving of the .
P 7 greatest attention. The masin thet a witness whip i3 wistaken or deposes m:tri:ﬂy‘ n one Pﬁ“t{‘ .
S eular however unir portant it to be consilerad as mistaken or deposing untruly in all particalars,
!;‘1 o and thers fure t3 be wholly dishelisved is, as the learned Judgs traly observes, a most m'l‘iléﬂdmg )
* maxim, and especially so'in this country.  If soted upon, it would lead to eu acquittel in almost
- ninely-nine casss cut of & hundred ; in Tact, in nearly all cases except those agninst which w¢ have
v e perticulardy to be on our guard in India, viz., where thers is a conspiracy to bring a false charge
w0 e the wituesses ars tutored 0 spenk with mervellous presision and consistency.  The maxim .,
P TE U T phwetst Thie mRCHRT RIATied Ty Ty vase 3k wiophed by pietes e ailiiede Yiotde- ster bty st e
giving effoet to their prejudices in favor'of the ascused without violating, or ab- le&s$ m their - - -
A ' own opinion violating, the letter of their oaths, I would gova step farther than the learned
JE TN Judge and veature o say that the undue weight which he considers European jurors givs to the
‘ minor discrepancics apparent in Native {estimony when a fellow-couniryman s cu hla trind i
TR attributa‘:l"_- o the dnlagonism of rare which predlisposss, than instesd of deuhx}g with the char ;1‘3
Lo 0§ onits mordts, to treat it as a eontest between a Native and un Englishman, which they aro b{,‘”’-““l’
IR # 3f possitle, to ducide in favor of the latter, The reason for muy opinion is this, that simuar sere-
¢ pancies are perpetually oscarring in the evilenca offered aguwinst Native offanders, and yeo the
same jurors, when £o question of rase arises to disburb their judgment or hupartiality, exh.»b‘lffiz )
" reluctsnce to convie?, nor experience any diflicully in forming a gourid opinien upon the oviduic®
and retucning s proper verdict, o Co o o
I think thut a trial before a special jury offords the best chance of jastice being done in -
these enseg where the antagonism I hdve alluded o is Likely to operate. 1 proportom, asmen

. 810 superior in <° proparty, character, and edusation,” to which, under Section 42 of Aot X of
LL 1875, regard is t be had in selocting special jurors; tho prejudico of race hoeomes weakened and
”; . . -subjected to the control of reason and the senwo of justios.. The Aet direcls {Section 88} that all
f SN offences punishable with dsath shall be trisd befuve special_jury s and 83 ragardd ‘all olher gjences
I

N - > 9z p d ! e 1.
cwnder Chapter X VI of the Penal Code with which thers 18 good reagon to believe that the
question of pationslily may be mixed up, T think that they also might, under the. diserotionary

3 1 . - - < oty »y .
£ power lodged with ths Judges by the same section, ba preperiy subwmittel £0 & §1nnlukt.nqgurd. -
) 50 e Lmay s oheerve, hawaver, thet -Mastion 28 ix sonflusd $0 porsons triod i3 Ciloutte, Madras, or

5 - . - ’ P B — LR . -
(PR . . . . - PR A o ) R .

I
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v, o Dombay., oo e T
CTho 10thJenuary 3877, 0 - o Lo vle U SBWELLOWHITD. CC

. . . - . . . - ~ )

O BATLEF, Efs?',; C.8.1., Secretar

Lo T De‘barz;s;ge?zt, o the' Gficrating Sevretary to the
oo TE 'ﬂ"?*ﬁ"?mmﬁ daled Darjecting, 16th May 1877, N5 75-T%. « ;v
N I havo Laid before the Lieutenant-Governor your letier, No. 21—1742, dated the.
o st l\uvembg}a%’ enclosing & ‘copy of remarks made by Mr. Justice Turner of the
Tigh Court, North-Western Trovindes, regarding the working of the jury systenin

Lt 3 N} 5 3 T e - ‘ ~ .. 'l' | s .:i.
o that Cowrt in ‘eased brought wgainst Eurcpean® British subjects, and I am now o

/ Vi From 8.
e Gopernment of Indix,’ Hsne-
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VWhere howover the jury prineipalle 2.

y 40 the Governmend of Bengal, Judiciad @ -




h g R
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. . : \ ¢ _.oz . L4 S . i NN P
4 Jrpiciar DepakTNMENT, 25TH S' MWA}T%“ C \ e e e s o s s ’ . . - .

. ErT:: = 1877, No. 2285 < 0y i N . » T ~-v~f1«~‘~~.:,f.:¢-,:;~,m;w..,,,w.m;wﬁ:,,,A SR - §
comply with o ' e . R N T L Tumican DEpARTNENT, 2711 SEPLEND ’.-,M.ww“?v'v.wwmfwmﬁm =
v, your request that the Lieutenant-G : . , Vo L ISV S NT, SHTH. OEPIENDER 1877, No. 2285, - - PR

expression of opinion as to t . nt-Governor will submi . Y “ e N e : g e b R A A R

1875 1 ' 1¢ mauner in which th . submit a report gend an R , worki oo ‘ e et et aanmnenrn s

19 has WUI‘kEd, and as to the meri O new ]ury svste - » PR R - Or&ind. YWken, hewever, T d‘{*‘ . . o ) NG s -
) crits of the svs . J yélem under Act X of Lo o + beeame aogoanited wi , T determined to seek for practice in ik : L .
] 2. The ILicutcnant-Governor 1 1 ‘_','st.em itself. ) . i G0 - e alon ) auqt;mnte,d with ths actual effcets of trial by }1&;}.—1&.9 ll’; {tha common law courts, and thus
- consulted the . ' de L . N o), my onper yeetudice N irial by Juage and jury {fur thera'l - : ’
] ) & Standin . 7 O rach ] prejudices were rapidly dissi s ) jury {furihera1s na trial by Jury -
' . ) - . [} M . st - X A 1 AR KL 37 Y . N
o Lutter from J. P. Kennedy, Esy, Standi sioner. of T % Counsel and the Coemous- G {‘ .)0{101}1 ?Vorkmg whenever the quaﬂ,ifcati}nn of {1 ted, and T bacame faily convineed of its good
Counsel, dated 23rd 1»@%'1, s%;{w Standing  &bm; olice, and 1 am directed to 7 o CoL e X gl entirely illiterate and- of social osition T ianot Teduesd 56 low a3 to adnit tnto-
I witer from the Commissicne erf T G it, for the information of the - R (ilmuon. 1n this country, st Idast in Cale i pasition beneath the infincmes of healthy puidis
§ T culta, No. §2, dated 12th ‘.}Zﬁc Po}f“ QC&L overnor-General in Couucil, the accom- 5 Vi . h h?ﬁvo I}jewfase‘m elsswhere jurics so in'*clll‘ilwpa’ttm%m not the: case, snl I am bound to say that
" e - _ . 8, . vy 1877, }'Jitnj'i_uu . 11, 3y A0 - i . _ hurdly Le otherwise; tl 1108 ¢ tellicent an respmt-ﬂ-.le S those i et . .
- s . g eopy of letters® . - Lo oo e ze ) the Native jurc sctalde a3 those in India. ladead, itcould -
N . R A 4% coplainmnz o EX - . sufficently w < - . jaror must hav .o : ) . » B .
T I A atehTiE on the suvject. Both {1 eqauﬁ“ &1 &FH;I'M;S of Mr. Kennady - andl {? ‘d}‘/»—: Ly iﬂtﬂilig»>n{c1‘é§&éibfu3&1% El{f{hsh to bu eligible a.ndetﬁz\ Ifi;?m.mn' Oih}-l rathar high onler if he
s T hnect . L. Bolh these oliicers, wha from T. Aemnady” - TS S Sullge 1 S8 » Faropenn in this coantry genorally has his -
conniection with the workinz of the juri , wha from ‘heir oficis e K & et e gless o 1 pod by the changs of domieile, while, i ¢ y genorally has w8
. ’ cg of the jurics of tl . oificial positica and close’ 3 & : e owgdess of Jluvoneans of all representi smicile, whils, in fuct, thers does 15t A a
VECL ) nitiog $.3 e g of the Tlivh C ab et \ under Liord Toman's . representing th . B d B LOTS not exist fn India sny. ‘
:z:u‘-{l\il {g}}fg’m‘tfd of watching the system and of f(l:'rlxlmf) ourt of Calentta have bad 5 PR .- udor Lord ogan's Act. =™ -.°,,,.,:...1?wer eloss of jurors admittted to the box in Irclan
COOSE thetwiy . " . r . L . o LG . ) ; : T e e ' ’ : ‘
o \“ﬁ ° hese 1EIWe, state that the new jury system he ?i))a COTr2ct Opinlim a3 to its 7 A I may forthér ohserve that edmiratios s
yenides these opmions the Lieutenant-Gove e as been working suceessfully. ¥ exyerience, has been fos at my edmiration for the trial by jurys ere AR S T ey
o ils of the II A , ernor has had the ad &) 5 Yo i g S horo Tur en fostered and strongthened by L by jurys ereated, as 1 say, BY -
remai ob tue uu,()rab]e Judges of the Iligh Court: ¢ advantage of perusing the § 00« whuro juries are exceptional, there being o ed by my chservatim of the courts fa this countey
 Legistrars letter, No. 1567, dated 19th ultimo, to 1 nfé, sleutta contained in their } o ihein _1I; criminal trials,  Possibly the (Illizlllficltlsl e };mcs, snd many districts bl without
NP y 1e SN .. s ; nate for . o siricts in whi e D .
1 ‘[omc Dz,pfutxflent, a copy of which has been forwarded overnment of India in the 2 L mq:ﬁ‘l{: SL-m‘- a good; pannol ; but where, as in Cale ‘t‘t; ich tgmru are no juries do not furnish
Court. Mr. Eden finds that there ‘e slrong conser ded to this Gevermuent by . the ,% o neh to Lo deprecated. - 2 utta, such raaterials exist, ady alteration is oo
. RE . . . £ A 861 L2 o 0 \ . - . . ) . R
mact qualified to judge 1 favor of the existing syst sus ?f. opinion on the part of those § Lo - As, however, my views boll T ) : : '
So far as Caleutta i3 ermeerned, the ul‘»jt;cticz))nqyst e]in of jurics under Act X of 1875, 3 b ‘glﬂse of Mr. Justice Turrer ex lr:;;:;lln? gep:;mA and particulsr question appar to differ from
s taken by Mr. Justice Tutner are not % AT . - bound to give sume rosSons f;rpy . & - tho P‘.‘PE!‘t_‘c"’ox’ﬁ‘}’-”vﬂyﬁlg your latter, 1 think mysolf
. E }}beh‘»"’t‘y to » jury after it had dflﬁvel'“ir‘gence f1¢ opinion from him. The address was made,
1us would soem to,have boeen really no;’ L 1t13. ﬁgrhcf.. and when Mr. Turner was funfus afficio, and -
 julisial, still, in deforence to the bigh position he holds,

fonnd to exist, and whatever may have been the case in
sase in years gone by, there has been [ D
3 . one-ouzht not uz ;3
N 5 ot unldvisa b .
sadly to dissont from him nor to abstain from giving reasons for dissent
. . ) Y LA : :

no recent case of .failure‘ of. justice which ean be attributed eith
or to the perversity of juries; nor 13 the power of (‘halinn(:‘ er to race, antagonism, &
M - . % : o i3, . H de - A
Accepting, therefore, the unanimous testimony of the Bar?'inf f?’quently eX(anusgtl., 4 Ao when 1t canaot be avsided. -
Court, who alone hold the Sessions under that Act; of theb s:' liglges of the Iligh ¢ e ot  Mr. Justice T ’ ' ; : .
3 . : sy UL Y who £ I T ouses ak A ; ‘ . ‘
appears as the GO\' el"umex}t Prosecutor at esch Sessions : and (:f at!‘:\( mg: ‘C‘m.mr:( 1, who 2 i Comt, Nog ‘ﬂh\Vvsf,u:umi)ﬂ)e"}ks of o * failure of i'litio'e - which accurred-in thi ) .
e 5 e e rOLICE, whose administration would be descredited by 5  the Umopmaissioner of - -+ yuneulse sstern. Provicees) following too n s currad n LS Court (the Tligh
, y W XTASUTalioy b v edite ¥ ] Al ars of tho ) g too many instance ¥ b
EER MR e e R 1 by ] lffiqslergt Aailures of justice in i, S Was nwar 'ﬂ&m cases I ain not sequaintod, and t}{ f.anas of the shme nature.”” With the
, . - R A S " : - o arrantad in wgl ) , and thorefore sannot that 3
.. . . , ; . y o aor™, . R ing the vory stron; not say that Mr. Justice Turner
. - Rus » FrOT- - . oy B o o b ) : :d o . I GEr LXTCEISeE a¢ .. 3 VOTY BIXOng lanonao . .
wus Ris Sy ;3_ \],z..n{s 2 ;J" } o TR «’mr O UPU: SR SR e ‘ : ~ DT 'n}in‘ious g{n:fmwn Yrossentor oither heg-c m?ince Ilh_fne guuted,'but I cannot sy that my.
« D‘XOY\‘O‘ c!’, as on \2 «en 1in orCS or t\VO ) 2i3rs au(!,%{]" Fd L) 1 it B0 L TRIEE NS L . LS ostilil vy were - . g 4 an I‘Lsh (_.(_)l;nf;y (f 'm’ﬂe\ : hich
¥ - 0 yEars, and My, den considers that it should ¥ o s balinly nat ediiod too prevalent, permiss me lo say (Fyrone), in wiich F168 an
not be altered unless sbundant pmof of its incfficiency is manifested. ~.  BLOY ;i ' co (Iogufc’,\”ﬂ;:xﬁ;lw:gcnﬂ;i_thﬂ;,pmz o warrAnt ﬂ;e ¢ ‘:) 3‘1{;}’ tf wat such failurcs of justice sre frequent,
; - ! . oI ' : P 3 ] DL A i a ymwi da w’} .‘j’h“’Em? M db et hreat of & great econstituiio al eh h
, _ L 3 1. rovornised as 1 T Bot el tho olieF ife-rud Lional ehange and the .
A ‘ 2] as suL PR ! e ehidr dnfe- ot -1 AN .
: = g fo e s aad gl by Lo gl ety o et oy e gt o4
. . : N s . r. Justios Turner st ' AFOpLAL BAIICRS. e ©
- - Excrostre No. L . 3 - ' imvolvi ? Lurner slates an ex lanation giv 1 .y . e .
i ' ' e . ‘ N : fcl»udilfil% 4 Broe charge against e romecn. 6o o him- of tho aleged failares of justico
“From J. P. KE}INEDY. Esq., Standing Counsel, to {he Under.Secretary to the Gavermuent of 2 ‘:,_‘ : 93{!"'1‘-11’?,1, tfs eoneurrence in thess -views 1?1‘13'( eg;;nemumg uili %nd}m. ln words ndeed he
o . . 0. 61 s g z - ) re IR . meuikale or corlay F I ’ ' sses s «Jiicu 1 M .
. Bengsl, dated Lalcutfa, 23rd ,Decemb'ezj 18_: 6. ‘ R { . ‘ 30 om0 nonatuel mdl‘lm;;ri;ués, \am'l tolls & stery of some unnared tinanmfi}:\if;i mlli,rosllcg
I have to acknowledge the reccipt of your letter, No. 3577 (Judicial), beoring date the 21st 2 . ‘ itﬂf}'. and in eerlain ‘Jifl‘Ulu;,tt*lr};;imDT: hm‘l stated that in givieg a verdict ho had nuéld:me hLle
November 1576, and to apologize for MY delay in replying thereto, caused principally by the L th;im oly be as supporting tae ‘ﬁi;l»:ver "?youl.z do it~ If this anesdote hos rolevance at all
\1upn>celente'i Juration of the Criminal Sassions wiic ,.mdfsed, have not yet conclnded, though % '  re v Eel‘*)" bhow the grave mseonduct 3 f“‘ biel Mr. Justice Turner repudiates, though evenin
they commencel th? Jay befere the date of your eommunication. A ‘ & PO ‘Ad to Me. Turner sapports tha émf(‘)r;‘i‘;ni’l}dnm}ml which may possibly have boen rightly .
I reply to your Jetter, I Lave to state thet inmay opinion the new jury svsten gpder At X & of the fl’}'ier pussage in Mr. Tustios Tur ,“.”"ime“t againet an entire oommunity I fail to see.
of 1875 hos peeu working most suo(x-ssfu}ly(;‘ that ihe possibility of taking tho vordict of & % _ by far &1e‘1]res of justice (if failu f’fs'tho»{:;“:‘ stalemenf.. mibably suggests tho true golution
majurity bas Deen useful i the few, cases 10 which it has come juto vperation, and that the dimi- § ' what chon ﬂ;f;gor vumber of them to © th;x W 9{?})'}0 whirir he rodors.  He says be attributes
nu"‘-"-u of tha namber of the jury has also been lmne_ﬁcml by reducing the pressure on thepersons 1 " ‘ the system of ‘\{“:‘ j‘?]ex‘:t»ed snd what &e(wjjteg}?’dl %l“y cof jurors to sift ovidenes, and to discover
S Nohla das BOrFes [piher aqaat- Bessions very eonsiderable relief has been afforded ; calculating 4 ”»n a conclusive ob -elf}c‘.ft‘ltlﬂéf uutrained mon Tudees ‘his, howevor, 18 gomeral charge against
- ) ADNENR Y L gre vt inpiow -are required 1o be in attﬂ,’,ldan‘f;; that .4 . < on - truth, howerer, i3 é;ﬁtt‘ﬁ the b‘“t""m’mi“n of &O;T)Igfl Eact’l e ;f it, woro well fonnded, would 1o
. . P , o - - e N P WIS S . Ly H g8 O ; "f Reat) mular elcoien in th i et - .
L ot VOIS ; 5 : Lo e i at the trial. Iz is hi jection reall o decision of causes. The
-~ »-«-v-*‘," X T R ial. Iz is his duty 1o sif >aily i one tn the eowpet ¢ 4} :
D v # e N : oI, , o , Co . 1 N "y s luty to st t : : H0IN[eLEng of the Jalge w S
o  few yaon in this cu“:ntr)‘ cun W'~;f!§‘5 '22?&1& ofa man’;;:;r : iﬁ;'"fhgg, P Pt g ot o g‘)‘w‘ﬁdi‘igg&“l:n;h evidence ought %Ob :‘;‘lgentqe for the jury; it iZ his duty to pZi?\z };f;: ]gtf:
1lie to be more taad aix mon’t : TS - C leto P . . Presidency tﬁ}krﬁ"g“*(‘,’f{l'r,in’nw fhe et “16e ced or to be accepted, to supply from the resonrces
u- . gding mY ovinion as to the merits of the gystem, reference Wad ‘not made fo ¢ " Emited experience whinh“i' fehvrud des vafdhrdopraaade s s 4B s o e
Ib ,xivssz': o f:: ral but metrely to the new 8y stom i’;‘ pm’llf‘-u}fka_; ,ﬁl Lh&t‘h bo 80, I"ha:e :h:‘;fg’ & o previosly gaiéxe;’l in \{“7 o st;)};:vfnt:{si Y"%ﬁl‘lﬁiﬁd here the rauoh, wider expé;ie;x_oe ‘which Thad ™ 7
o py qury R ERNUTEY L ctrajudicial utterances av ' "' of the lals Supr dia whilst holding the appei b 3 ;
trial by jury . . bt Mr. Justiod Turner’s oxtry] ; . " of the lals Spreme Cor ng the appointments of the Clerk of the Crown :
. i - O)Uu‘n u .V : . “ ) o e Court ab 1 = . b
prfhescd !y tated T 1It b-id' my Iectle restimouy to the long eonCUITENCe of satesnon a.m} . . and alw during the econrso of lorfﬂ)ay and subsaquently of Advooste-Greneral at that Prosidencys
- e 1 1be requ;re'r Ofrn "o hava deemed it the most valusble of all ﬂafeglallﬁﬁ o -4 . My opinion fomnded @ a semewhal lengthened practice at tne Dar there. . C
- “ . < ay M — . » . . v .. "1 E ~ - E N & o ) LT ' - - v -
-.,.-iugw-huzhf“—‘ acd l‘m - to have the 0 wtunity of expressing {faith 1o n,sr great &fhﬂ}lvigi i’ T _ well in all ordiary eawp?gh?“}eh experience a8 I have monticned is that the Jur¥ sestom works
yyilaal OF his, [ 80 PR, - and the oners] confidence 10 its purtty- I'his faith 1 20 7 ' down, and froquently, in poiut of 1 meaus the large majority of cases, bub 19 vory liahlo ta break -
e Spistratiod of Justite e . ol cavaer when 1 confinad myself £ Courts of Tquity 1~ 5 ¥ _eutor belong to oppasite ard rival wot, does break down in fhess casos where tho actused and prose .
Pt 19 2, lier pat of my¥ professiontl Ll functions by men choscn ot Jagard from- ¢ " arouses the slubering anta nniznr%;a’ ¢ustes or classes, and tho pature of the charge is such as
hoge the f“u Aot for the pyoilse of Jus el functions B3 L ially by thoso lawyers | censpieuous instanses of the%}e&]s 1‘1 uf, subsists between thew. ~Tho coses which afford {he yost :
I , :""1 .t Lﬂlh(vLL; - ity cnteﬂalﬂﬁd by theﬂrl’:\lé, an -P- S I}iﬁt of t:aeif e ke - ‘ - eutbur are, r@i‘i}&{:ﬁvﬁlv, Eﬂgﬁ*SErn own ti:’a.ﬁ }_ Iefr,}- to ere those when the accused and the prose= .
alet ¢ 4b e onrs ity fosuely oq AI0 oscluded, are practita ly 1280 : : ? AR agti ‘:’fhere the chasge is one - dfm C”;ﬁd hﬁ'ﬁlVg,_lImiu and Mussulman,or Mussulmag and Parsh, )
R frets b fx “"m"l‘ jun . o . ! U . alecling the kuman body In\'r 3 "ff’f&” XVIof the Indian Peral Code which relates to offences
b ‘; l" :7{-, ‘: il (OF e ' );v-*' K SR . : e A sdministering justics 12 thess ¢ases, £he s‘nta.ganismo TACe O . -
P S : : T T . o s - A ' o
‘ (YR P aviilal * o .. [ - y i s = » - - :
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" In cases of this kinll, ami wbeﬁ tho § - R o
. 5 KNy 1 the Jurors make such e .

Mr. Justice Turner in his catalogue of the canses of their mi:tr:kr:ami;t :re attributed to them by
to be slow 1o cast npon the jurors the enfire onus of erTOnecus hnq;l’iitalsem Lo me thet we ought

“Apgain, the ignorance of the native langua . Cro ar S

A . ' guages atiributed ;

Eumpmn jurors is by no meaus so general or so %xtensive asL};e Ego;ﬁf"h{ 'gf_‘tl;aa f[:‘[urgler to the

-+ .+ very many of those who arrive from Home lute in 1ife find it diffealt tml,ﬂ. b 13 truo that

Native Bungunggs, and that if they ars brought out exprossly to £l & 0 #oquire any of the

have nut the stimnlus of self-interest engaging them to dernified {rOﬂthBS; they

nre L A ring

T ma'%or?tyu(}f}%;ocl:j; fr-:ern X-'hom jurors are drewn, at leust in Caleutta, are )emmb thi glrent

- _ . ;l&.lﬁ)'ﬁzﬁ‘;; . m*-Pd Wht? ifnt‘!;im éme‘«rf: wnoie daily avoutions force tham iurlu m)::sm?mncaz:g:
o G St A 18 0 iR B SDORL VO, v s g st s st
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‘l‘f oo ot . g n b [ :
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T e il gt 0T 7 groneral | acquainitance with “the n g e Ve Wintes, 2 bne " would ‘oxpect ]
Lo Fung

s ‘ . 8% 10 the North-Wostorn Provin s
an acqunintance at least sufficiont tho oughly unde id w 1y
thor iy to rstand what g gejd id
and when aided by an

_ interpreter a.pd not to raiss many niccties of eXpression,
. ' 'The suggestion that European jurors would repe: e : -
- colleagues also seems to me notp quiteJ correct. Elveljciefuz'gensmstance' from their having Native
i Native customs and manners as 13 alleged, ther would not b “UTOPean jurors were 85 ignorant of
' more than on any other subject from a eolleug'ﬁe unless he wzlushﬁed m takz:ng evidence on that
in open vourt., The danger of a different course woy, ad bl‘e Sworn as & witness aud examined
- whether even such evidence would in many ‘eases be of mue, extreme, and it may be doubted
" have frequent business relations with Natives do learn g gmdbd ‘ 1;30. - Those who nre obliged to .
manners ; and the rostless spirit of inquiry which so genegall djaf about them, their ways and
" more easily gratifiod the less distinguished his position. T{m Z?g:‘.mhe? Qm‘E“PUP"“U is the ¥
- with the ‘representatives of supreme power, but he is much Josg retil;ag t;n A Jeldom talk ficely {%
~ him in business, while his own strong easte feeling tends to make gn?l ko thoso who only muet |
ignorant of the ways, if any, save his own  narrow body. I .l‘ememrblz:t.’s(',nm'h,{ffﬁmm’ and f
intelligent Native goutlemen I ever knew, an ' Interpreter of the High Conrt (;vli)o eg:ﬁ 1m(mz '
be persuaded that Moslems could bo induced to become -tho, table servants of E\u'opean:s and
thus rur the risk of pontact with t}ge flesh of the unclean animal. When one _remembors {he
"~ pumerous and heterogenous classes from the Afghan to the Bengali, and:again to the Bhil or
.07 Boda, all of whom are supercilious classes under the word * Native,” I think tLat it would hardly ..
i s b doemue rado-to have this cluss vt Bvidenco of BEIlld mfnaeses ta‘kgn without: the test of ?
: " nablicity and eross-estruination. L e e T T
I ho obsorvations which ocour to me as justifying me in dissenling from the.
The above exo £1o 22 1 unlerstaud them, and in believing that suficient grounds <

nustice Turner a8 R . .
. remarks of Mr. Justice iu”;?, 1 Jative interferonce with trial by jury or with the new procedure
have nat been mzda oat for legsian T A SR

o it ' - ] . o ;:‘ ST Do - B
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: el o s onon of Police, Calouita, t the Secretary
T Fg. Officiating Comnussiener & rort Wiltiam, 12th Junuary
. “TCALYE, qu':'b“m - & 51 Department, dated Fort Wiaam, 12 ST
Fraa € ;I' Sl%éOVexmont of Bengal, Judiciol Depurtmets T )
o1ne . e i .
S e No. T8, A ol rking of the jury
1877, No- ¢ 3 d ¢ November last, op the work tod in 3
==2  dated st JE T atice has rosulted in 4
In reply to 5OUI !aét;‘{;_' g" ‘; }?i.l:{}}é honor £ r_epﬂxt thig'“é’ff‘,ﬁu‘&oiﬁ: q‘mf.eu;';gr;enes gf t_}‘m :
B ey Act X0 15190 2 0 €, Astrates owing 1o . Police offieers ontrusted #ik
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frol of the North-Western Provinees communicating the epinion of the Ifonurable Judgés
¢ % E on the working of the jury system under Act X of 1§75, R . <L
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Ki : o !, .. Escrosure No. L. - . )
b ' From G. T. BPANKIE, Esq, Officiating Registrar, IIigh Court of Judicahiire, North-Westorn
1o : Provinees, to the Officiating Secretary to (tovernmens, North- Western Provinoes, dated -
RN . ~ Allahabad, 14th June, 1377, No, 1930, .~ ..~ . . . - -
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. T am direetod to acknowledge the receipt of 3’0»1r letter, No. 825-A, dated the 20th Novem- -+
- ber last, in the Judicial {Criminal} Department, forwarains wopy of a lottes from the Gevernment |-
. of India in the Ilon:e Department, No. 1743, dated the 1st November, 1875, with enclosure, and

requesting a report on the working of the, jury system under Act X of 1875. )

. 2. The Honorable the Chief Justice ismot prepared to say that the law needs amendment.
Much depends on the nature of the case to be tried ; and he would leave a large discretion to tho
_court and to the pazties. It might be undesirable that Natives should bs'on partienlar juries,
and there should be no absolute rule. .| - & S

_ . In his opinion o further experience of the existing system s nocessary before coming to sny
safe conclusion as to any alteration of the law vn the gubject. ) -

3. Mr. Justico Turner offers the following observations. It was the design of the Legis-
lature to associate eduented Natives with Europeans in the administration of eriminal justice. - To
the Eurcpean British subject the privilege is retained that be may insist on being tried by a Jury
.. +of whom a majority are Duropoans or Americuns, but it was clearly intended the® some of the
. < jurors should be Natives, if their names are drawn. o A T T
o, & Dy reason, however, of the large numbar (eight) of peremptory challenges allowed to
the prisoner in & jury of nine, he can in theso provinces ensure that the Jury shall be comprised
. solely of Europeats, and tespectalle Native gentlemen -whose names are drawn, are one after
snother reremptorily ehallenged nnd aro told to stand aside. This they not unnaturally regard
88 an indignity. . The law in this respect roqnires amendmert. . Either Native geutlemen should
not bo required to scrve; or the power of peremptory challenge, which is perverted to an end it - -
.. was never Intended to serve, should be curtailed. * The excepticnal cases to which His onor the
Ul'nef ‘fut‘mr?f?““ighﬁ*bmet Dy w-provieron dint- D sy —perticalar-ease in which - the Judge » -
SO night be of opinion thet it would bo more sonducive to the ends of justice that the jurors should
{7 ¢ e composed only of Buropuans or Enrasians, he might, after recording his reasons for thet
S 0%‘1“103’,du'0¢,f- the Registrar to excluds the namoes of Native jurors from -the ballot box. * These
. 7he :poservations, it will be seon, are confined to the: working of the jury system in the High Court.
o gr%?x Ogservutxons which evoked this reference to the High Court obviously covered & much larger -~
¥ S na. T o E M ‘ o . . A
y . 5. Asneither Mr. Justioe Doarson nor Mr. Justice Spankie are in a position to express aa
VIR v&*-uuo.n based on experienco, they have no roraarks to offer ou the working of the jury system in -
et S e e_l[lghcsjm. N . C + » . N )
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*. From C. ;" TULPER, Esq., Oﬁic:‘iat'ing’Uﬁder Seéréata.ryj to the Government of the .
;.. Punjab, tothe Officiating Secretary to the Government of India, Ilome Depart-.

; .ment, dated Oth February 1877, No. 499, ¢ - . . =

 Inreply to your letter, No. 1744, dated Ist November last, calling for a report "

4 oo on the working of the uew jury system under' Act X of 1875, I am desired to
- # - Intimate that, since the passing of the Act, the Chief Court in this Proviace have not™ -

-
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b 1876 corfain remarks were made by a Judze of the North-Western .-

cr .
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A

/o P lﬂ{g&m 18 cases in which a Nutive was - the accuser and a European -

Jlv e G the necused, The Judge expressed disapproval of those provisions ° .

i S ;179 which practically admit of th ire exclusion-of Native jurors’
, ¥ 11t of the entire exclus . ]

G

D .~ . DN . t h T .
- - . > “ Yo PO N . T - .
\ . - oL - ‘ . . A .
[ “ - " i - - »
’ . - ' . N e 0 . : . . .
P P AT AP A —~ A o~ N e as - e ~ : X‘X ‘ )

B *

e }.mld any Sessions on the Original Criminal 8ide, and that IIis Honor is therefore nod _ J Dl

sh Court fo a jury. present before him: on the, operation of the: . -~

LY. " A

cARh e bk




—n-

<
b

| e me

.
c ?glu %4

'.Qa

II...
f!.oi
$

Py

(A.‘x“_
-1,
| S

L e

|-.
4

z.."-
Ve

— "
P

- - T

~
.
o F

N "3

- e
JUPUPE 5§
PO

P -

0 -

ey -
S i

T -
‘ o5n SEMCNBER 1577,
Joomist DeraniMENT, <0k

p o Mmoo T

—aet
e M
i - ———t
P Sl
. . e
A wo
e

~ ernmeat
.\!!nrtnl tho uttvm'nn of thlif;nl\ K tura
- . 1ot Novemler 1570 7, and what opintor b
RTINS BV t cenTl Lal lw n w orking Ly Q08 ﬂl‘slu ady
, o Yie W J'll‘\ v ‘ ((‘ur!* Of \I l-h‘ll.- 1") ".\ 'ng 1;)‘ 5 r‘\},“?b tﬂ
rt olowind e William, the llwl\ ¢ the merits t3 of the systel oot Tudia.
3 1 5 ..- ¢ ) 11t ) @ o crnu}(‘
EE L i Ui of Geurt 0 :l :md considered Y the U t been gufficient .
..\ L. LJ‘ ¢ oW PR LR 1yt vl”n_ 1as nuf )t’ en‘énn\ﬂhb
el qton that th
~ ¢ High O it are of ‘P' we ijt

the au
= relgeion 6B .
N ': : ~ ““"U (“f‘ e "QW""' ] ’ s v"“
-f s IR

) - Gy * Pl"'h‘ the r\."lusf&'{
\r *‘ .,LL‘“‘.."

of India, and 8

4 neking for 3

?
o G JTIRSTI ¢ B4 3 PN
-

row oAb
e o Ve w

‘ Wi ARG .

RS

Mr

gbf
-\"\

- ....‘-' n

—w‘. -

'-h
Tpable 10 fmm»

g cf the R
nd that o
srithe -3

P RRY

TR I

r s ‘A)Lnf"ru

o e, vt Gt -four Judge®
x.u( c
§ Tec? “ aetorilyy &

. T
wmint fe'l'“““l ‘1 i pnwqu g that BV
T e the new A ~
ol YT Ju.tu

Lo

[

' Yy fiseg
4o T . TV
\ui Vot T:’.!n Jnl‘ R
* l rry t‘

e
'.‘ i‘.‘ 2 tl' A
v Fieom L 3

P y‘, Of’l‘(»"""

) cqaig TAT Y aisen
® B *;81““?‘6 : '11}"’“‘ 5}11
] ﬂJA

H
ecn tb(m

‘.,3,

e e -A«MWMA\A s

-"«
t:"
&
2
723
Py
"=
i~
g
w2
=
bt
hn ]
‘&‘Agﬁw e WA AR A WP

ey
b
py
O
ESENEY
-

D
'\l
:
[
>
R L TN SN PRI e o

__j

-

—

T,

o
PRNCSPRTEN 2STSNNICT RN A

R = ﬁfxw*‘ =
- -~ 7 N

STET RS N

e

i

e

AT S, -~ SR i

T v——

.

ni

B e T I

T

.
et

hobrini

eyl

T

oy - -

e

2

e

-, hos

Pl

-

.:.’! E
+
K
1

P
~ - S
4
¥

s

"', No. 21.1740.

To the Honorable the J ﬁdées of the Hiéh Court, Madia;.' : o

N . o - N o 0 . B - tao 7 . . “
v . . . . R ) -
’ . - . . . - )
- - . . v . .
. , . . N . ¢ N
. - ! ' | : . . . R . . . B
. v ] . N . .
), . N

. . , 7
> N e o * AR
JUDICIAL DEPARTMENT, 25T SEPTEMBER 1877, No. 2285. 9

of the ordmzny jury hst Thlq however, is a mater for the consxdoratmn of the High
" Courts rather than of th‘, Lemslatm e.

S Nothassn . :
ORDER —Ordered that this R&solutlon‘ with the rephes Quoted in the preamble,

139 forwarded to¢ the Governments.- of Madras, Bombay, Bengal, North-Western

- Provinces and the Punjab, ‘to the ngh Court at (;alcutta, and to.the Logxsla'me
Department for mformatlon.

(True Extmct )

* . (Signed) = A.TOWELL,
. Ofg S(’CJ fo Gov ofInduz.

1

ORDER THEREON, 25th September 1877, No 2285, ~
From Government of India, lst Novem'ber 187&

No. 177.

Copy of these papers ‘will be furnished

for the information of the Ionorable
' To_ the Tligh Court, Madras, 13th Novnmber

the Judges of the High Court, with refer--
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Fr}uSn‘G g‘; 2%4,311 Doosmber 1876, No. 2854, in ence to the L,orrespondence noted in the
(.0, 20th Decomber 1876 \Io’ﬁ(m' | ' margm-
‘ (True Extraot) : -
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e 4 A R . i / R N i : S , i , : s , 3 :
5 - I B o o N R , .
: ‘ ‘ : C L - oy AT ) v . T ' ' - . .
* : ' / RegiSter NO‘ 66‘ ;,). ) ‘.' o - v i \ﬂ\‘ 3 "..J‘ - PR v b1 } y ) ’ o \4 ) LY L Q" * - x‘ ’ y = ; \ %
. ‘ o EPT. ﬁ A : 5 @ ‘ *ﬁ v i ( . T l . ~ ' =
. : s ITOME 1876 D! i } e o o T e iy
) . . ' o : s b ‘ ] S i .: ce S . : i (4 3 : 3“;«*{ .
! e . iz Y . ..t ' No. 157, dated Forb Wdlmm, the'19th April 1877, : .
“ ) . ! it NS SR LT o . . ¢ L . ' . ¢ ;
, L : , ! i & AT R .From—R. Bercuamprrs, Laq., Registrar, High Court, Calcutta, Original :
. , s ‘ . i - , . . LR TIVES T - . - " , -
. . . o ‘ . JUDICIAL., . \J‘\ . Vo S - Jul‘lahdlAth'OD. E : s T ol
- ' L ! o T B To—The Of: Secretary to the Government of India, Hore Department.
: b RO R \i of o " ‘Wit reference to a letter (@) from’ the Under Secretary to the | ; |
: g ;o i . S e, T Government of Bengal “in- the R
’ . e PO RN s . {a)Copy annexed. | o : icial - Depart No. 3579, " : o
: L From o S i i /&‘ MUY i (6) Letter from the Secretary to the’ Govern- Judicial D‘:par'r!,ncnt 0 d 't: v ' - A
* ) The Goveraoment of Bombay.‘ 3 ! I " o7 ment of India in the Home Department dated 21st November laSt? and 1ts . ¢
‘ ! - & ; No. 211742, dated 1st November 1876, enclosures, beine the documents (b) ‘ C o
. : ' : REE b ° Extract from the Pioneer Nawspaper, dated Oth o o . I ‘4
; P i : A ,+ Augnst last, contsining remarksf made to the TOted  in . the margllil; ” am-
! ! oo ’ crETE e ary by Mr. Justice Turner, of the North-. ipnr . erewithh & ]
. . , ' ‘\ 1 ' Ir . P c , Western Provincea High Court, in the ¢ase of derCted “ to _.fO.I'WILIT th . inions : :
. » o | N 2 | TR " " Regina versus Kelly, X raper j.conta}mng e oplnM _ -
R L ‘ v G PpoE o o S e , - of Mr.” Justice Macpherson, Mr. S
( S ? N R R R R - Justice Markby, Mr. Justice Pontifex and Mer. J ustice White as to the -
) ! ] g N0< 7152’ ‘.’ ) M ! PN i . » Y. - . f 1 71’ h . |
Dated 27th November, enclosures, - ' Coobe _manper. in which the new jury system - under Act X. of 1875 has ‘ .
o o : ‘ " spare copies. len +-worked, and as to the merits of the system. . - / :
¢ . .. Reed. 2ad December. - ‘ ] N i D ‘ P e N . -
P o . . ' S AEARVAE B : s PR LAY 3 ) L D :
- . ; g e : Lo i SHe Ay v iU /! K e - i
) ! A ; ' o ) oo SEL
. ( . ¢ % A . No. 3579, dated Caleutta; the 21st November 1876, S S P JE T
; ‘ g I \ T e, ..+ From~J, Crawrurp, sq., Under Secretary to the Government of Bengal. Lo , ;
r LT . . : ., . ' . ! « . . . . * gs g . ' T 1
' o : - ‘ S ‘ : , ! To-=The Registrar of the High Courtin ils Ordinary Original Jurisdiction. L o
* s | ' Lo e - o R i . I : ' N J’ ' ;. [ N, o : o SR ' ¥ - .
. i g D.No. 1462, | i Pma; { - \ ] 01 T axdirceted to forward ‘herewith copy of a leiter. noted -on” the margin tfron} : oA
R LT E ' it . i G # 1 No.21—1742, datad the 1st X be . the Secretary 'to the - Government o " L
P L. No. 1462, = ¢ R cr Iq No » i e ey : ° s ovember 1876 India in'the JIome Department, ;t!qged}erkl C g
o . e - : D NS S5 with it enclosurq, being a report of the remarks made to the jury by Mr. Justice™ t F
* P ) ' ‘j o TSR PN '1}11‘00", of tbq High Court in the North-Western Provinces, in a case 1n _whlch an - F..o." i
. < . 9 SRR : oo ‘l*:uropean ?xntish subject” was ' the defendant, and - to say that tbe.L}eutenanb;'M R
R ‘ - O T O Erovernnr will be lad to be  favoured ' with an expression of the opinion of the,. . _r._...w...:—}»;;-‘»w*;
) i | L L 4" KRR ouourabie Judgés as 1o the [QADACE 0 wuien tne new jury system ander Aet'X.of - © T T A
L \ o Lo i i RN j + . Y875 has worked in these Provinces, and as to the merits of the system itself, ' foo o g
o P . . iij / Loy L ‘ o R R S e e e 32
o i H e ) H £, . oLl ) . > - . » "‘ v ! ' . R k
| Ly L | : L 4 £ it P g . OPINIONS OF TuE JUDGES ON NEW JURY SYSTi§ UNDER ACT X. OF 1875, A P
= - o o D des Mavg no particular fanlt fo fiud with the working of - the new jurysystem | Lo
ST : i . Y ' ' {‘"’L‘ e Lo Ull)l_ ‘OI‘_AGt X. of 1875, which seems to me to work?ﬁily and well, 1t is, however, , e
' | § o . K ‘ i I LR T L P °_J.‘~.ct101§:1131e that when the jury are not unanimon s Bub six agree in favour of a con- " R !
s L . b Vel L D Viction, it is practically left bo the Judge fo say whether a verdict of * guilty” : "
’ L P P . ‘ E o i . shall be recorded or pot, . . .. e L . . ; :
’ :‘ . é : . “ ;‘ : ' A N ; : ' ' : {‘ 4! v N ° ’ - * . 1 : " . . " * ! R H . . , B k]
o ; ; i} " , : Turner’lifze:ﬁxmos{; Gom.plete exclusion of Native jurors” mentioned by Mr. Justice ;
g gﬁ o ! T A A Bl il er‘;;l;‘xpeu}enced  Caleutta. It would be entirely prevented if the :
cE o L ’ ) LN PO T T consid‘ered{) thz i"’f ¢ E}{etlges sllowed were reduced. But this mabter was fully : ;
1; , ! 1. gwf ‘ A e y gislutive Council, when the present bill was prepared. " .
i 5 ¥ AR SR As regards juries in Cale ‘ , s . . e
- ’ . j P ,3‘ I I with thers, ‘,;lféz“z;;:l.(’t‘ﬂwtm gencrally, I see no reason for being dissatisfied
P | j : B 8 CURE IR ST et T have bon iels are usually soungd and good, und in the 24 years during
A ‘ : R - been scarcel cotnected with the courts, there have (s0 fur as my memory gocs) ;
P ! . \ 1 : ? 3 Doty T Scarcely any verdiels which could be suid to be really perverse T F o
i it P : - i be su i . [ i
R ' ‘ = fb 0 e 0 The 18th Decem e : e C 4
e " ATy ' N 1S SR ber 1876, . A. G, MACPIIERSON, | . ' 1
boa N . L 174 . . . . ey ! . . B , k
- : - AR : : ' C P o T
" ‘ z : b P o As regards 3 Co, ST Co : |
g » —_— 8 . P : i ¢ cither better giqwtollfe‘:gl"hn% o he Tefone Y §Jotem I do not see that matlorare -
: ] e L ’ 1 D form an opiuion u they were before.” But there kas not been time yet to ¢ 7 e
L, M I . ; Lo ‘As recaprdg th e B e e ¥ . ‘- ) Co : -4
P I KT y | would justify the tﬁvgcne_m.] Juestion of Arial by jnry Ioknow of nothing which e A
' 2 T L 4 ‘ S ; " There i': no‘bd L;ii a:;) lition or further modification offthat system in Caleutta. X o {; I
¢ U : o L ‘ | : : . > ou at w . . s . v - 32e4
!, Acknowledges receipt of letter No. 21—1741, _dat;d tilsg f ; b i tory challenge is Eomciimes uggzle;l a]L:‘ European is being tried, the right of peremp- Lo, FT
»1 4 " instant, and states that the Honourable the Chief i ustur - 1 f RN PR col C L0 seep off-Native jurors,  But ti“‘?‘ 18 ff“! think, L A
S and Judges of Her Majesty’s High Court of Ju tlciime ’ 1 AR SRR S .t S AR : o ; : .
[ - are of opinion that there has not been sullicien ]usiOl; ] o T B j L - i . i
| - " "or anything like it, to come to any satisfactory conf&ct X. N PO b ' ; S i D | . ' ‘
: = ;- & to the working of the new jury system uader Act v ' P I RN : .
' , o “' Of 1875. . . v “ , | ) "‘ : I, ’ ‘ - ~’ ]‘ ,-r
| | L " 4 AR | A Co ’ :
i : " ' Poa o T SO .'
; : , ‘ § ‘ - : P S ‘ 1 =
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: ‘ . - . - . o rA b ~ i K ‘ ; -
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The 3¢d January 1877, . g

otk - mabs
.

N . ite. an
" in these cases where the accnix and prosceutor belong to opposite

‘ .

“"‘MN»__‘A

(-2) -

80 wuch resorted 4o 88 fornierly, g
Prisoner by the operation, Yo wor

‘I have noticad that when the priganor : : o ce and
Standing it i8 less roorted to tha: Fo oner is defended by counsel of expericpee ar

' N not dlS' *
posed again 6 distarly the Pl'ocedum other cases,. I shoull be therefore

4 t2 of the Court on this account,
The 22nd December 187, "

-

W. MARKBY.

i3

I quire agree with what Ay,

ico M s written. My experi-
ence is that the right of Peremptory Justice Macpherson has written y .

clallenge ig seldom resorted to.

-

CIIARLES PONTIFEX.

My experience of thewen . = is confined to the
Ninth Criminal Seesions Feps 227 stem under Act X, of 1875 is

Beld in ke " OVE . In the course
Sessions I tried about. th Culeutta last November. In

: R work
well irly ‘-‘ha!'ges, and on the whole found the system to -

- . -
f o ngurds the objection of ™y hrother Macpherson, based on the 97th S!“,cfru?n
of the Act, I €an pronounce . po opinion founded on actugl experienee,
all the cuses which . I triug the * jury delivered, unanimous verdicts.

. "lj lng
appears to  me, owever, that the "section ma “prove uceful in enrd
a Judze somctimes to prey i '

bim that there cusht to
or from - the Aacogsed havi
of their numler

3 convietion, but Ly repson of caste or class thirds
02 seated seme fricnls 03;1 the jury, more than E:Tn)* g
guol make wp their minds to contict, Speaking .
I sbould regret to sve LLe section removed from the Statule Book. criminal

) Wgth. respect to the geweral merite of I3 jury eystem as applied to o
trials within the Presidency towns of India, I should,not yenture to

whilst holding the appointments of the Clerk of~Le Crown of thcp wet
Court at Bombey and sul=cquently of Advocate General at that t}:;fﬂ‘
al:o during the eourse of o somewhat lengthened practice at the B:'rnf‘d is that tb;’.
" My opiniot foundal upon such experience as I have m!;“ }zrve waj

jury esstem works well in all ordiuary cases, which means the larg

A ] X - ot Jocs bx:en
eases, but is very liable to break down and frequently in point of fact d T rive

glumbe e
astes or clarses, and the natkk: of the charge iy such 03 nlj°"“'3 the con;!"l‘d
anlagonism that subsists botween them. The cases whicl aflor the accused
cuous instances of the Lreak d that I refer to are those wlwnn d Mussulmat
the prosecutor are resmrtivcl;&glishm:m aud Native, Hindu ﬂx 1o
Maussulman and Parsi, and where the charyye is one under Chapler - adm
Fenal Code which relates to oflences allecting the human bOJ.Y fos: 1is & ditE
Justice in these cases the antazonism of race or casts OP(?'t verg dillict 5 o
element of great force which ropular bodies like Juries fin {,.-f!nng a rneds
resist, and scldom suceeed in resisting, -and yet those offences o, OF & ;faili
which the interesta of ail persons in this country, whether g“{"" asanable et

culiarly require should not £9 unpanjshed, but should with ull ‘r":’nt to sabl
Ea followed Ly a -cohviction, wherever the evidemce i3 suflicie
impartial mind that the offeace has been committed. tor XVI-
I may obeerve, bowever, that upou charges framed under Chﬂlf’reu w
Penal Code a fuilure of Jastice is of much Jogs freqnent occY Parsi
opposing partics are Hindn and Mussulman, or Mussulman A
such trials the Earopean element gene rally prevails in the constit¥ rercly €
Where such is the case, the trial s hagd before a tribunsl l“‘."’d;
comparatively impyrtial [eond.  Where however the jury P"m'l‘lemcn
‘men of the same raco or caste 23 the ncéuéed, and the inropea? « s 8
@eb represented at 2!l or suly by ong (p two memlers, jastic®
miscarry pctwcen these riegl nationalitieg an between an El.lg“"hj?‘m
"Mr. Justice Turuer in . ) '

k dowit

tbc 'mua-f:

do I belleve that much is gained for the -

of the

8
b . ol ce Elt's {1} )
¢nt the misearriage of justice where the eviden g,

o
¥
(&) #

1 raods) =
PR

jon of t'hc 'rnlrﬁ%

.o

< . y . cquire L e
cpinion uidess I eculd add to the limited experience which T huve s yet 3 q[ndls £

: . \ SOV tern
ghere the much wijer cxperience, which 1 had previously guined in ‘L‘; “5uP;¢xn0 Lo
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- - any difficulty in forming a ‘sound opinlon upon the evidence and returning :

|« Chopier XV of the Penal Codopavith “whith

T e v A s T T

‘.
1

: . ( 3 ) R o .
ek the | Tures* ; laring as fo
against the person, yet the failures have not been so frequent or glaring as
: t:arrant my expres"sing an opinion that the jury system breaks dows when duahng

" with such charges.

. The learned Judge would attribute thé: numerous. acquittals of Europeans in
the cases, he referia to, to other causss. than the nationality of the offender,

~and chiefly ¥ the undue. weight which' a Buropean jury ~gives to the dis-

‘erepancies that are found -in  the testimony of Native witnesses. Ilis re-

. .marks on the subject of those discrepancies are excellent and deserving . of

the greatest attention. The maxim {hat a witness  who s mls‘t;\kcli f;
deposes unsruly in one particular however ummportant is to be considered a

-~ mistakgn or: deposing " untruly in all particulars, and therefore to be wholly d‘%‘f« o
. . believed is, as the learned J udge troly observes, s most misleading maxim, an

especially soin this country, If acted upon, it would lead to an ac.qmttallféﬁ
almost 99 cuses out of 100 ; in fact jn nearly all cases except those against whi
we have particularly to be on our guard in India, viz.,, whers there s conspllzizij;
to bring a false charge and the witnesses are tutored to speak with }meillrvteo o
Jrecision and consistency, The maxim has also this mischief attaCAt s o
that, if adopted by jaries, it affords them an easy means of givipg (}ﬁ'ect ' fi,r o
prejudices in favour of the accused without violating, or at ~lea}stt!}111 t‘i] . e
* opipion violating, the letter of their oaths. I would go a step fur Er o o
learaed Judge and venture to say that the undue weight which he e o
- Luropean jurors give to the minor discrcpancie's apparent in Native test.lmoni o
. a fellow countryman is on his trial, is attributable to the _antagoplsn; bennse
which predisposes, than instead of dealing witk the charge on 1ts merits, «; r T
a8 a contest between a Native and b Englishman, which they arG, ?“nﬂg_s
-possible, to Fecide in favour of the latter. The reasen for_my vpln}:.md 180 ] nlcé
that similar discrepancies are perpetually oceurring in t,'he evidenee c:ﬁefq ?ﬁ? ;I;
*Native offenders, and yeb the same jurors when no question of race arises to dis “w
* their judgment or lmpartiality, exhibit no reluctance to convict, nor experien

"proper verdict,

. . L  best chance of justice befnz
I think that a trial before o apecia? Jury affords the best chance of jus berns
onein these cases where the antagonism, I have alludad to, is likely to operate.

H 3 o
. . Lo P . ; n”, ti
[\\r : :” 1o proportion” 28 ‘men are superior in “property, character and education”,

.. which, under Section 42 of Act X, of 1875, regard is to be bad in selecting special

. Jarors, the projudice of race become wenkenad and snhjected to the control of reaso
[ - and the sevse of Justice. ~ The At

irgels (Section 83) that all offences pmz,v{iaél«i
jury § and a3 ‘ré)gérds all other” offzacee unga;
there is good reason to l:ol;eve \tda;
the question of nationality mayizginixed’ up, I think that they also mt:g.lt, :n r;}y
- the diseretionary power ledged wily the Judges by the same seetion, be prope

. submiited to a similar tribunal,
confined to persons tried in Caleugg, Madras or Bomlmy.r .

. Wilk death shall be tried before specti

'i'he 170“’1 J:muary 1877, t o - R SE“’ELP WHITE,
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. {* fot T Nelrs, dated Darjecling, the 16tk May 1877.: . . -
Register No. 3171, ’ DEI‘T"“ R AR RS R DI 3 Trom—S8, C, Baviey, Esq,c.s.1,, Secrctary . t6 the Govt. of Bengal, {5
377 ’ ’ ”f ‘ SEURRR L Co . Judicial Department, ‘ o ' o L e , C

-~ HOME 157 ¥ ’ ‘ Lo o To~The Offg, Secretary to the deﬁ. of India, Home Department, o ‘

| | fg R I mave laid before: the Ticutenant.Governor your , letter

AN o No. 21—1742, dated the 1st. November last, enclosing a copy of -
. . Wy e oo o' remarks made by Mr. Justice Turner of "the ‘High Court, North-
L 8 the working' of the jury system in

(XS
T - K

oot Western Provinees, regardin

I . that Court in cases brqught ,againsi;"European British subjects, and I
SRS AU PO arﬁl no];v Lo comply with your reqiiest tha the” Lieutenant-Glovernor
Cegboy Ny« 7 Wil submit a report and an ‘expression of opinion as to the manner
’ L4 oy 1 which the new jury system under Act X. of 1875 has, worked, -
Sy and as to the merits of the system itself, S o B ‘
L2 S 2, The Lieutenant-Governor consulted the Standing Counsel ' s
(R and the Commissioner of Police, and I am directed to submit, for the » ‘
I ',Leéff; from J. P. Kennedy, Esq, Stinding  information of the Governor General -+ .-
3 FE SO A Letter f(‘;'ématf}?;ggmlrﬁz:;z:ﬁ: 1.,’2761',,,{;%' in Council, the _accompanying copy
(e Calntia, No 7y, dated 12h Janmry  OF letters* containing the opinions of
I G S S S PR G .« Mr. Kennedy and of Mr. Metcalfe °
. -l 0D the subject. Both these officers, who frort their official position ., .

EE I a(id EﬂOfse conneetion” with the working of the juries of the Iigh
S SR 'S‘S‘élé'mo galgutta have had special opportunities of - watching the
Tt sgate' : ha;ﬁ oh forming o correct opinion as to its success or otherwise,
S0 Besides thed . D6W jury | system . has been working successfully.” .. - .
O L porusi isihoplmons the Lieutenaut-Glovernor has lad the advantage | o
ST Court of %’n{ e remarks of the onourable Judges of the High
T A R i p aicutia, contained in {thejr Registrar’s letter No. 157, dated ...
et 2 0o ?10»1:{0 the Government of India in the . Home Department, .
T Gy OMW ich has been forwarded to- this. Government by the
o e Sourt O, Eden finds that ' there - is ' strong conscnsns of .-
S 0?‘?ﬁfleg!;l.thf vart of  those wmost qualified to judge in. favour. .
4 as Calentre 55 System of jurics under” Act A. of. 1579, B0 Tary
w1 leutta ds concerned,” the “objections taken by Mr. Justice ¢ |
{2000 e, ¢ Turner are not found to exi3t, and whatever may have been the caso. ™
core - !N years gone by, there hasEoen no recent case of failupe of justice - 7
© 0 . which can be attributed either to race, antagentsm, or to the perversity . !
oo b Sbjures; nor s fhe powernof chafenging frequently. cxercised. -
A ?cceptmg,. therefore, the ynhanimous testimony of the Darrister
¥ B R &udg‘;‘es of the Wigh Caurt, who alone hald the Sessions under that |
2 B R ctt’ of the Standing Counsel, who appears as the Government Prose-
Pooter zgu?;ﬂ?;}‘ci?h Sessions ; and: of the Commissioner of Police, whose
: . such c;;:f lﬁ; gi?ﬁl be descredited by froquent failures of jastice in'
o 1. R R B ihe ;kot’ ‘kJ en 13 satisfied that the procedure under Chap'tcr"\f’.,-‘ ‘.
o T N b WOrks well in Caleutta, and that no present - altcration is

. called for. © The ‘

(L . . . . 4 act, morvar h R - .
' ol PLE b . . T, has only been in force for two years
1 3 Wy Tl and M, 1den considers that it shold 5ot Lo )
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1 coused principally by the. et 24 o apdlogize for my ddlay in Teplying thereto, 0 T AT L
caused principally by the Shiprecedented duration of ‘the Criminal Sessions which 7 . & .55 .

Illd@ed hﬂ\’L‘ not, y(-at. 00]!(” o . : : L '
) N < U’ch thoue ey commcuced the Jdav before the date of . o ' |
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In reply t> your htter T Lave to state that i W2 0 ; W
i}'1t¢'[l'ln ur‘nl'cr A);*t X. of 1875 has been workmtg ",:‘o:xtseful i the few t‘wu;; .
weiblity of taking the verdict of 8 majority has let of the pumterof thel e
l:l.id\ it has come i;m eperation ; and that the c‘.umm.t:;::  eroons Jiable f‘-’ ,,g(:h;ib
has al-a been Leaeficial by reducing the - pressure Oubcm affordad, (:a"u“h}“"‘fﬁmcc,
Ia the prescot Sessicns very comsiderable relief hins required to be in ﬂtc"]“_’i ' to
the daily sittinz i3 about six Lours, that two jurics urﬁ" itug persons «ho “a A
that 30 weeis days bave esaly bevn consutned ;{‘ m{c tban eight hourfi-a-b:ﬂ ‘ .-
be tricd, and that fese men in this courtry can wo .r‘é shs au R
I muy estimate the saving to the pablic to bo m ,
“of a man’s working time. o

. .. . 1’9‘ new‘ jul‘] .,
that in my "P’m‘mfu“}; thst the i

e e T

LI SRS

ETIR

than six mon >

ca was
lar;

EERNRE:  ST RPI

‘ erita gystem, referet
1 presunie, in asking my cptuion os to the mentz“hﬁf:l'é ;stcm in pan:‘c:sm '
rot male to trial Ly jury ia gencral, but mercly to epinion; buk Mr. awey L.
if that Le s, [ have already suﬂi‘:icnl])’_‘ stated my lf]l be nquirﬁ"\l t""];:b and. ‘
Turner’s extesjudicial utterances bave a wider 5:"‘1"" oo qud juriﬂli‘_‘p"v Lrights
fretla tmtimuui to the. ‘:j'g Tmcmr:"m;u:{le’ ;}t::]‘ix:mfwgnnrda of individual I's
“oreign—wha have deemed it the most va ) b i its prosb B : :
' i am happy to have tbe oppurtunity of Cxpresing, {:::lfl'td::ncc in its pOOF ged
Loth to the alministration of justice and the gem]:m-iomd arcer when :
faith I hold, thouzh in the earlier part of my pro L"’) t for the eserase t_’, “ 7‘
myself to courts of euity 1 bad acquired the conf S,Fcommunity rrcquc;‘om b )5
functicns .y men chosca at hazard from the mass ol tue tising in courts V,L :
tained by theorists and especially by those lawyers who, Pe working. . u
jurics are exciuded, are practically ignosant of thclx'r t-’r:-oorts,‘ ")
1 determined to sevk for practice in the common im and jurys
- quainta] with the actual effects of trial by'd{m ﬁ?‘si;.\ut 7 an et rors i -
Ly jary alune}, my former ;rrqudncn:s_wcrp rapiudiy L , qualification of N gcial :
couvinead of its good practical worhing whenever the qu: Ty jlliterate an Jeast :
‘b6t redured 5o low as to admit into the box, men entin Zthis cmmt;};m o sa,g !
Jurition Leneath the influrace of healthy publiq nl"m‘;nt"o gay that I bave BCUT oul
in Caleutta, this is not tha case, and Iam bound t Y dia
elsewhere juries so intellizent and respectable us those mtion '
bardly be otherwise ; the Native juror must have au educa °1 the
if he'sufficieotly undirstunds* English to bo cligible, uve
cuuntry generally has bis int licvnce devclurxl Ly ttm cha A pall B y
" Pact there does not exist in India noy class of L“”’p“l‘ ord Hom 8
.J’;’W"f class of jnrors admitted to the botin Ireland under 1o

I may further olserve that my admiration for t!mi-l;
. say, by expericnce, lus lLeen fostered and strengthent N . ‘
of the. ccurts in this owuntry, where jurics arm, exception: ,:inz“ trisld +oopel s
civil casen, and many districts Leing without Lhem in CTimiTe =y ach to be
Lhe districts ju which thers are o jurica do not furnish maten tion s ™ -
Lut where, as in Cadeutta, such wuierils exist, any slterd PR
Jcph:)Cl'.cd. rt s © . v tioﬂ arpt,
(y ] Tnt?

bone -

S

o

gott

. cm.l’eingrogsil")" .

) . - . u
‘As, however, mv views - both on the general and !’“l"c"’urcgo
differ from those of Mr. Justico Turhier expresacd ju the paper £ rgrenc? ]
letter, I think myself bound to give some reasons for Yy Ny ad ¢
from Lun The address was made, [ lelicve, to ajury $8¢F
venlict, and when Mr, Turner was Juntus officio, and thus wou 15, out
-really not judicial, still, in deforence to the high position be, 150(, ,’ensol’s T A
unadviseally to dissent from lLim nor to ubstain from gvila . :
when it cannot bLe avoided, e '

. - . . &' l'ch
Mr. Justice Turver speaks of 3 # fuilure of justice WA
Court (the High Court, North-Westera Provinees) fuHowin®
of the same natare”, \Vith the particelurs of thoso < cascs
ed, and therefore eunnot fav that Mr. Justice Turner i :
1 using the very strong Linguxize 1 havo quuted ; Lt T cannot N)('T)"'o!w! failofe’ o
cnce as Crown Prosecutlor, cither liers, or in an Irish County tLat £ LYy
race aud religious Lostility were too prevalent, permits me to 84 an o ) o v
of justice are frequent, certalily uot suflicicntly frequent to \\':T:cb Das b t;-‘&)) {
great constitutiona] chanzg an\i the destruction of a principle ¥ "I ' adop ) %
the chief safo-guards of liberte in Eogland, and recoguized as s4¢7
the great majority of European nations.

- Mr Justice Turye
of justice involving a
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L '~If‘ words indeed he repudiates his concurrence in these views,  bat expresses his

Dy

e Gi8COVerQq | bave

A © . some Unnamed a

© . miss my loets
R any niceties of ¢

. " i« colleague unless h
U danger of g different o

e ' [ 1 i
Vo earopean is the mope

“hevlty jn fnding any other explanation for certain . verdicts, and .tells a storyh 0;‘ ‘

nd anknown Juror who to some unnamed and unl.mo“'n person ba

’ ‘stated that ia giving & verdict he had not done his duty, and in certain’ cireums
stances never would do it. - If this ancodote bas relevance at all, it can only be as
Supporting the views which Mr. Justice Turner repudiates, though even in that view

.o 20w the grave misconduet of an indiwidual which may- possibly have.been rightly

. 1Rorted to Mr. Turper supports the genvral indietment sgainst an entire communit
' falltos(ge, : C o . ’ I

;olnti‘:nlitf:er passage in Mr, J ustice Turner’s statement probably suggests the true

-
PR D P s

: ributes by far fhie lazger number of them to “ the inabilisy of jurors to sif
‘e"d,ef‘c.et 22d to disecaver what should be rdjected and what accepted”. This,
: Jlﬁ‘::_ver; 2 8 general charge agaipst the system of constituting untrained mtin
imfé,cs of fact, and, if jt were well founded, would be a conclusive "objection to the
t tr':'EI.ltmn. Of,a Popular element in the decision of causes. The trath, .however;hls |
t A% ihis otjection really is one to the competency of the Judge who presides at the
rial. 18 bis duty to sify the evidence for théjury; it is his duty to point
out: the grounds  upon which evidenec.'ought” to be rejected or “to. Ee
ZOOOPFe d, to Bupply from the resourceg of his education and {raming the
ﬁfe-c ® of the unlearned Jarors, and when - this -is done by a person of .competent ‘
: ;oiﬁ:’e'd"‘“d lmpartialgt{ beyond suspicion, I believe few failures of justice ean be.

out, . . -
R . " PR I S A KPR S K -
‘ 15-. e -Dinwmy Calcutta recollection I-ean point to but one, and even in that case t}xe
no 1 a8 not altoguthet free from the respensibility, - LT e

2 remember welf 5
SN 000N in a eriming] py

1s0 in the first case; in ‘which 1 presidcd—ns Recarder of
v red-handed, [,

urt, being astounded at the acquittal of a murderer seized

Lk . f-najorit)’.bf'the quas E.b Poor Burmege, the murdered man was a Eurasian, and the' . -

'Y -European® or Eqras No doubt therc. was a failure of

rst g thonght tle vcrd;ﬁ. perverse, but from Whaft I_uftem;a;f;

'R elia e - 10 doubt - that 1 tirely from the imperfection of my -

e &Nen lc)ixalge. “There was no ew encleto:?!(i)g; ’ggel}.&uo hrad scen The n’mrdgrqf strike

C e o oW, and- the cireamstantial evidence bring overwhelming, I had luid it before
L 0y very shortly without, pointing out that direct evidence was unnecessary. | .

; to Atblet]lncaies 0{ this kind, and when the jurors make such errors as are attributed
"1t seems to {n . t{lr. Justice Turner in hig catalogne of the causes of their mistakes,

13t we oucht jarors the entire onus
f of erroneous acquittals, to bo slo"v to st wpon the Jur o

{0 Justice,

and at §

o

.

. Again, the i‘c,’ll.orance of the Native languages-attribated by Mr. Justice Turner

to . b .
thl-nt]?e- ?uropem jurors is by ne means'so general or so extensive as he seems to

it diffcalt 1 o that Very many of those who arsive from home late in Jife find
ex ree?;l ;2 8cquire any of ths Native laniguages, aud that if they are brought out
eﬂgaf’;z fo fill dignjieq busitions, they have: not the stimulus of self-interest
o a‘:ﬁ them to overcome .that difficulty, but the great majority of the class
"life ado 2:; ]ur;rs Aare dravm at Jeget in Caleutta are persons who have'e?rly',m
with Ngti - “&“‘“ career, whose daily avocations force them into communication
_ or Bengali, have o ve 202 if they do not speak very correct or grammatical Urdu,
:‘ lanmuages o7 et:' v'f)?' clear understanding of what js said in one or both of these
amongst the Na,tl's 8¢ 1n; Caleutta where English education-has spread so much
‘the la%"'llaoe in tl}:es’vone would expeet g mngp more general acquaintance with
'thoroug;blyow nnde:staz(rlth._‘!?estgrn Provinces—an acquaintance at least eufficient
. xPre:sio?. ’é said “'h?ﬂ‘ “aided byan interpreter and not t? ‘
- Ther oror 1 ' ? , . -
baving N :tlil:: Csﬂon that European Jurors would roceive assistance from their
pean jcurors wer(;o )Ei_lgues also seems me not quite correct. Even if the Euro-
not be justified 2 8¢ 12’_norant_of Native customs and manvers as is alleged, they would ]
Justified in taking evidenee on that mora than on. any other subject fron‘l‘m
€ were sworn ag 5 witnoss ‘and examined in open court, The:
ourse would he extreme, and it may bo doubted yvhether even
:1_ many of much use, Those who are obliged to have
oo With Nativeg do learn a good deal about them ; their ways .
e rest],ess 8pirit of enquiry which so gencrally distingu_whgs the |
slatic will el Ssily, Bratified the Joss distinguished his -position, The -
eldom talk frecly with @
h lbss reticent to th, th

such evidence would i
frequent, busipess rela
> and Mmanners; and th

: 0sé . . . ol bl o
o '} B who otly meet him, in business, while his own strong
b ' . [ oo . i .o .
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caste feeling tends to make him careless, indifferent, and ignorant’ of the ways, if

- members the numerous and heterogenous classes from the Afghan .

any, save his own narrow body.- I remember R :
00¥. one of the most intelligent Native
gentlemen I ever knew, an interpreter of the Iligh Court, who could not be persuad-

- ed that Moslems could be induced to become the tsble servants of Furopeans, and

thus run the risk of contaet with the flosh of the unclean animal. . When_one re-

: h to. the Bengali
inlg:gm B tOIth?.Bb’l or Soda, all ¢f whom.are supercilious classes u {
evidexi:: ot kituunk that it would bardly be deemed safe to bave
o, of skilled witnesses taken without the test of publicity and ecross esamua-

this class. of .

The above are the obs.er\ ati tch oc o ng iustifyi
rations which occur to me as justif

g}‘:?;ﬁ% l:emarks of Mr, Justice Tarner as I undcrstandJ thurzlq, an

cient, grounds have not been made out for legislative inter

d in believing
ference with

W

trial by jury or with the new procedure respecting ite , L
. . . TR < ‘ JREVER P v,‘_,’ “’:‘:‘

. NO' 78: datcd Fort. lelmm, th;‘: 12&1 J;],nuary 1877: i . k . ;
From—C. T. Mercaree, Esq., Offg. Commissioner of Police, Calcutta. .
To~—The Secretary to the Government of Bengal, J udicial Department. -

of thh‘. reply to your letter No. 3578, dated 21st November last, on the working
fail e jury system under Act X. of 1875, 1 bave_ the honour to report that no.
lure of justice hae resulted in any case committed by the" Calcutta Magsstrates
owing to any defect in the intellizence of the jury. 1 bave also made carefu
engumes among the higher grade police officers entrusted with criminal prosecutions
and the provisions of the Act, so far as they have fallen ubder observation, appear 0
have worked satisfactorily. LT - Corl e, T
““"Y2. I have, however, to remark that the class of jurors js inferior to what I
expicted to have found in so large a city. The jurymen arc chiefly ~clerks.
J\flgmy of them on low salaries gelocted frem the mercantile and Goverr}menvb‘

3. It scems to me that men in ‘a better pesition of life should b
on juries in greater proportion with the men in the lower grades o
now the case, B ' . :

o calied to sit
f life than 1
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' torence to this Office No. 211742, dated the lsk
hb;'g:iiﬁ%‘;i l:st,.submits for information :30P5'5 of letters

. Wit

containing the opinions of Messrs. Kennedy and Metcalfe |

the subject of the working of the jury system under
(chtX.c of 1%75; offers remarkZ; and states thatthesystest

choulil not be altered unless abundant proof of its ineﬁf;' :

clency is ma?ifested.
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TrE OI‘FG REGISTRAR, IIGH COURT or JUDICATUR}[‘
» - Nortn~WESTERN I’novmcns,
“To : i
Tze OFFG. QECRETARY TO GOVDRN’\I]] NT,
‘Ionm—Wmerm PROV[I\(.E -
= Dated Allalabid, e 140 Jane, 1870
RIR, N ‘ . e, .. .
o, 825A, daled

1ax directed to acknowledge the reecipt of your lctter N
the 20th November last, in the Judicial (Criminal) Department, forwarding copy of 8
1743, dated the

lutter from the Governmeént of India, in the Iome Department, No.
. 1st November, 1876, with enclosure, and requestmrv a repurt on lee wor
Jury system under Act X. of 1875. - ‘
‘ 2. The Honorable the Chicf Justice is not prepqred to say that the law needs
-amendment.  Muach depends on the naturs of the case to be tried, and he would leave a - ce \
Iarge discretion to the conrt and to the parties, It m:rrH bo nndosu'able that. natW@S '
should Le on partmul:u' Jurxes, :znvl there should be no aLsolu& rule

king of the

. In bis opinion a further e*(pnneﬁce of the existing ¢ ysiem 18 ncocessary - before com—- P
1n0‘ to uny safe conclusion as to any alteration of the law on the suluect o g

'3, Mr. Justice Tarner oﬁ‘ers the following o‘worthxons Tt was the dcsxgn of
the L(wrw ature to associate éducated natives with Lure%.ms in the administration . of
crmxmul justies. To the Europe'n British subject: the pmvx!cm, is retained that he
miay insist on belng tried by a jury of whom & mujority wro Earopeans or Armoricars,
b it was, clc'irly mtonded thrft. some o of the Jumrs shonld be nabm)s, if their names are

pa

4 'By re'tson, however, of the l.n-ne number (elgrht) of poremptory ma]l@ngeg g
n thesa provinces ensure that the jury sy

ai]owed to the pru,oner in a jury of nine, ho can i
“shall be comnrhed solely of Buropeans, and respectable zative gentlemen whose mmu; L

are drawn, are one after ano(.her pereﬂ-ptorxly challenged, and are told to stand aside. |

' Thig they not unnatarally rewaxd as an indignity. The law in this respect requires e
' amendment. Either natlve gpntlemen ghould not bf= eqmred to “61”\'8, or the power of
ptory challenge, which is pvneri.od to an end it was never intended to serve, |
failed. The exceptional cases to which, ITis Honor the Chief Justice .
met by a provision that in any p.utxcular case, in which the Judge '

¢ it would be more conducive to the ends of justice that the j jurers

ghould be composed only of Baropeans ot Eurasians, he might, alter recording his I'E"ISO'IS
_for that opinion, direct the Registrar to exclude the lmmc"; of native jurors from - the '
" pallot box. -These observations, it will be scen, are coufiniad to the wurking of the jury
’ system # tho Iigh Court. Tho obscrt: mons which ov oLeJ thls refcrence to tho Ibrrh ‘

Court obviously covured a muca Lu‘rfor nd.v : I

Ju‘shco Pearqon woe Mr, J ustlco hpan}ue m-e in a pomtmn io o
oplmon based on experienco, the, ha.ve no remarLs to offer on - the. woz].mg R

stem in the Hwh Court-. .

porem
should be cur
" rofors might Le
might be of opinjon iha

5. As nmnher Mr

_ express an

of the jury.by
I have, &y

e ‘G.T SPANKIE,
- Offg. I’eywtra

el Yo

.y T
D

e i

P e WP IE I

S AR, Sl W ) foat Y LA



o ' ’ BT S E : R . %
\ ! b ; . 8 . s
' N i i 4 . i
.o ! . - ./
] ! ?; . ! \“ .
i . . - +
b
%) ~ . ; O % ‘ ) , .
- gwgr. g}ﬂa o 2 o S - . o » . o
- . ! ' - R o - . * ' il ":' ' I
P 1L I B [ i ' . § . E i
4 i (R - .- SA ‘ e < - ,
HOME 1877  DEPT.||'. & B N £
i : 4 * § ) ) : J—— %,ﬁ : L ) -7 ‘:d i . R ° ‘: *’ : A \;V i
. ; . y! . o No. 499, (Ia ed the qﬂ] February 1877. o (/;’l-‘""i'& i r
H . -“1 ' : e B v
F ROM SO - F rom-—C Lf Torers, Fey., Offz. Under Seeretary to the Gevernment j
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p - \-P‘ !
N. _W. Provinces and Oudh, 1l . 4 - l cretary to the Governrent of India, Home Dept. | )
- S S 3 T . alhm: frep Y %o your letter No. 1744, dated Ist November last, i
To % A e Otf‘&repmton the working of the new jury system under . 3
. The Sccy to the Govcrnmcnt of' India, g ‘. . Aot 1 0 C}Sl 5, I am desired to infimate that, since the passing of the : ,
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RESOLUTION.

IN Aua-uxt - & . - : ."!(::
~Pl'_0t'inees ﬁi;h Igégrierfa 0 remarks were made by a Judge of the North-Western ! :

. eXisting juprv e .« 10 a jury present before him on the operation of the
Britishbsgbjrgcf}ég ™ In cases in Whif:h a native was the accuser a.Sd a Euaropean
of Act X of 1875 J}L}puls ed. The Judge expressed disapproval of those provisions:  * ...
0¥ allowing the pri '¢h practically admit of the entire exclusion of pative jurors :
s memban s ner the privilege of cight peremptory challenges among a

A

e

* -~ of hine membherg

. .-"s’;* . :"'l'hese Y s “,?_ - ".. , ; ) ‘ . _ ) .
Aarzelar wyg is!;x:gr? atiracted the atternion of” the Government of India and "
n_thf Ist Noyember 1870, forwarding them and asking

'€ hew jary ‘system® had been working, and what A

ort William, the High Courts of Madras, Bombey- o
s : o this | 'Clnef Court cutertained of the werits of the .7 . -
. ISvernment of Tpg;, cireular have now been received and considered by the = -

P

=

. 8. The Bg A g

. ¥ % nba -G . ;, ’ -7 .’}
ffxfﬁc”}lient time for fcimlilx:ﬁh Court are of opinion that there has not yet been * !'Ja LT
m_;:-n :lnc dtbe Goverpop in any 8‘{f15factory «conclusion on the subjéct. His ' 1o
sifiog the"m 2 of the Panja) ouncil makes no remarks in the watter. - On the:

= ine Chi A
v “able 4y fusggsmb of Aok X of 3-17):3ef Court, there have been no scssions cases

5B W requireq ’}épcrt ‘ and the Lieutenant-Governor is therefore na-.

o 1. The WM
. %Hiﬂ'b'c 4 adras GOVern .
- and that ju urt.. Three Juq ment forwarg opinions recorded by four Judges of

- Ge

thre tica?i?im};erform theirbwz rark that the new system works satisfactorily

WLONg verdiet ge has ngg affest p’:"P?“ly. Mr. Justice Holloway says that the
*Cis .and nope absolyt ]Gd Juries and. that he has had few absolutely

o rtain classeg of ¢n °J Perverse, At the same time he observes that

L Qlﬁp;rs‘s‘inm(v '3 ses
LI S wqi.,.fx_,_ﬁb‘."h,lt is difficult to procire an absolutely -

——
B R BoeGi e,

5 ‘ They i dmm the Caleutts 1 Lo PR :
: : eclar Tigh Court, four Judges have submitted opinions.

Satisfy . uae

s eg With the existing jury system. Mr. Justice -

aleutty 0 egdudmg natives altogether from juries,. L.

challenges. 51;1 e removed by reducing the number of & ¢

w .':,UTJP:;- xJ ust:c? M arkhy, however, points out that '
Keep ofp oo, 004er trial, the right of peremptory .
P f?ﬁ' native jurors, but that this is not done 5o
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Vi . = m the Procee "-vs of the Government of India in the Home Department \ =.
| ,\:g - ) | : (Judj_:al),-—under date Simla, the:}Z/ August 1877.
‘ ‘1.,_\ READ agaiu So— X . . : I e
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RV oo N dircular Nos, 1740 fo 1724 daisd 1ot Nowowhas IR7R . in w
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it From Goye S el e
) "? . _ Pe “Tonent of Bnl';l‘f)ﬂy, No. 7152, dated‘z']th November 18 L . B
i - o Government of Madrax, No, 2678, dated 20th Deccmber 1876,
b From o i&h Court, Caleutts, Ne. 157, dated 19th Agsi) 1871
; oy 0 ;}v»rnmentnf Bergul, No. 75T, dated 16th May 1877, .
Ch 0"3 Ferament of ‘the North-Western Provinces, No. 8114, dated 28th ¢ -
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‘ freqilel:;tl y as before the introduction of the new syster\n; Mr. Justice White ;
] remarks :— =, ~ .
; . that the jury system works well in all ordinary cases, which me~jns, the largs majority of i
cases, but ig very liable to break down, and frequently, in point - Tfaet, does breuk down, i1, 7
 those cases where the accused and prosecutor belong to opposit ) rival _races, castes or it
J lc)lat:s;sw.ﬂ, a:}:i the nature of the charge is such as arouses the slumber, . ; antagonism that subsiste 3
5. etween them, N N
v . ) . e 2
P . Mr. White advocates the larger employment of specit® ¥ fem: ., R
T S ' - - * Palina (alopttn  acaler ¢hn Qbns +l '."L” - 2
{ : ' I .
r e e e _auas ol fie.” Y13 Honor ™ the Ticutenant- gj”}'}’% art do not
| s - o .. L o "
} the remarks made by a Judge of the North-Western Pr;)\_]mcei; - 'lgsticeo which can
¢ apply to Calcutta, that there has been no recent case Of‘ ;:1 “0‘;‘.’ o r'xies ..and thai the K
be attributed either to race antagonism or to the perv ;r_st 5; ant-Gov:SmOX‘ observes . i
yower of challenging is not often exercised. The 3 ;;e:t eilt should not be altered 3
(A that the law bas only been in force for two years 8;‘ 1 i ) R
5 unless abundant proof of its inefliciency is manifeste .I’ _— ’HiOh Court is of i
9 e . v LProvince . :
! 6. The Chicf Justice of the North-W e§tern1 q: tore - y conclusion :
j opinicn that further experience cf the system 1s I}eﬁeﬁ'";'y Mr. Justice Turner K
» can be formed as to the need of alteration of the existing A"svi.ons ,18' to peremptory ‘ v
- argues that some modification is required in the pro\ll)~ ons (‘-ullp 1 and then :‘
' challenge, which admit of respectable nutive gentlemen en;,, O e faries com- :
} rejected one after another thus enabling European prisoners 1o red s ;
s posed solely of Europeans. ) ‘ S lish” .
: 7. The papers before the Government of India are pc;]t bugi]cxe:;lt(fge e;t:;) bo
f ¢ the necessity for any immediate alteration o e e T ol if special juries
. ; » rhaps be benefici: €8
! said to be working wdll. It would pe ) gestion o
l could be jmore iarge]y employed at Allahabad and I:;l‘horf, The suggeriolt. - RO
. 3 y . 1 L Y ] a.ahs o oy '
: f"w,“w“." S o OF ﬂ]e. c,‘)mnnf‘i?]f?wcr O‘f."Ple}EG‘M, Cd]?uua’ .fOl" ll;I‘lDI'O" R K i oyt gt B
p T g (e ot (@ CXPENSE O LUE vesmrbosny - JULY 18V TS I0S TrowCher (8 % "hdt;t er for the SN
> Jury [isTAb ¢ Xpense her than of the Legislatare. = 0
consideration of the H igh Courts rather than ‘ : . . -
ke ' ) ' . oL ‘d'jlﬁ bl SR
q /7 Orper—Ordered, that this resolution with the replies uptTe in the preamble O
- RD : ts of Madras, Bombay, Bengal, North-Western Pro- &~
AT be forwarded to the Governments At the Logilative Departe -~ 'L
vy }f . vinces sud the Punjab, to the Uigh Courlat Calcuttn an , Jegusatiye paty Py
. // ment, for information. | - ’ . T ; . s
f - T * (True Extract) . . & .
: AR - - ' .
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. No. 211741, dated

| No. 7152, dated Bombay Castle, the 27th' November 1876,
From—G. C. Wiirworrs, E:q., Acting Under Secretary to the Govern-
o . ment of Bombay, ‘ o
S To—The Offg. Sccretary to the Government of Indis, Home Dept.

I A directed to acknowledge the receipt of your letter

.the 1st instant, with accompaniment,and in
reply to state, for the information - of the Government of India, that
the Honoural?le the Chief Justice and Judges of Tler Majesty’s High

: t(.)ou.rt of J udicature are of opinion that there has not been sufficient

Ume, or anything like it, tocome to any satisfactory conclusion as
to the working of the new jury system under Act X. of 1873
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