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GOVERNMENT OF MADRAS.

PUBLIC DEPARTMENT.

Rmo—agam thé following papers:—
G.0., No. 1498, Tudicial, dated 8th July 1875,

Ans —Co icatl ‘ : ‘

Governn;r;:tc: : Indiflg:;}ldcizhn tc; the Honourable the Judges of the ITigh Co

appointed by Her Majesty o e o ey le acting os a Tudge ot i ation of the

date of his Letters Patent. n tobe & Judgs of that Court actuslly boconso o from s
. X . . - - . om (<]

~ @.0., No. 1028, Public, dated 9th October 1901

, VAXBSI'BLAVCT.-—BBCOI‘diDg letter from th :

from th 3 trom the Government of : . -

a hﬂm&rs?;;ra:r (y}ooénsitla?f ?iﬁ;a‘rg_g;%rgle date from whizh g};lél lavf : r"e;"d,mg 05py of a deapatch

should be reckoned." or-Gonerul cr of the Goverflor"oftenum of his offico by
: : ' o Madras or Bombey

Reap—elso the’fo]lbwiﬁg paper :—

From H. G. STOXES, Esq., 1.C e o '
THome depa rtmen'z (Jqlild,iciﬁl).s.’ Under Secretary to the Government of India
b}

) to the Chi
Madras, date d (@10utta, 251.1’1 Novembell’-ei ggior;mr)é 0tlo1 the Government of
: y ho. .

o ‘In continuation of the Home d

June 1875, 1 i epartment endo No. 95
; y 1 am dlrecteﬁ1 to forward, for the informntﬁi?lm:llllg 1\0'21905’ dated tho 23rd
Letter from the Government ol Bombe ment of Madras agul ance of the Govern-
Mo 3107, dated 10th June 1904, . > Boted corres ﬁdeﬁﬁﬁy“?iﬁhi}? “gi“““)'-
o (fovern-

" to the Governmont of DBom ment of
ba of Bom .
No. 2009, dated 25t November 1904, * Y> of vacancies cgsgggug;lui% tho treatmeont

e appointment,

officers to fill substantive vacancies in & ﬁipending the orders of Ilis Majesty, of
b

to L sub h -
E;gcp_hﬁ (IO'V[H].C]}‘Of tvhebiroveI_'npr ofa Pregdegg;r b of Judieaturo in Tndia or fu tho

1

—

L - . Exctosvuss,
From (?]- 1&{{ ‘Ai ?IL? E:q., cLr., LOS, Acting Bocre
: adioial department, to the Secrotary to tary to th
. dated Bombay Castle, 16th June 19({4 t(ﬁ;'hglg;"emment of rlgd()i;e?ln(lfnt _odf Bombay,
Jirected : P . » Uome department,
ﬂ]]in:p[; ﬁ:; a suhm%:edgmc?zfﬁo} dgc:bnit of Tndia rogarding the d; | a ’
in filling up the appointment of sn B A0 flis Majest ’gU‘e dilferonce of proceduro i
. as attracted attention in conneetion O_tﬁnary Member of tLe IYJ; igh Court of J “di@ﬂttm:0 11(11
o8 of District Ju cansed b t‘}? the arrangements m&deouum Council. * The ues&n
arrister-at-Law, 108, 8s a yJ udegﬂapp? mtment of the Hon’%1§°hf L up tho '&Ctno(; in t:l)xtc:
Mr. B. T. Osndy, os.r, LO8, wh of the Migh Court . Justioo 1L 1 Aat
' » . o retired from the service on t],] Bombay, vice the 1I B'OD’
2. Under the provislons of seotion 7 of the Indian High e 12th July 1903, on'ble
Cap. 104), it is lawfol for the Governor -in Council igh Courts Act, 1861 (2
%’ :at uj;eOf 1;;he High Oc}m't, to appoint & ﬁemn with ;d‘:ePO;l & vacancy 0‘;°nmné ?na'?l;i 25 Vie,,
SRt s Jude i 1k Cort ey o e
by the abeence on leavgeof a Judge, mcae. ofTilepﬁmuI;(;nz for the treatmet;]?zfapwinted by His
the Government of India’s Financial department Besolﬁti;;l:a‘ﬁ’y in that o ﬁiw&avrgo::;mau@d
1874, and No. 1201, dated the 15th June 1875, copios o ns, No. 6209, dated the 25th 0 od in
ment of Bombay under the Home department end%m‘ment. No rere forwarded to the Gotober.
1874, and No. 955, dated the 23rd June 1875, rospectively T 387, dated the 11th Novc;vorbxé-
e R : . The mber

o_rdor ofr 1675 dirocts that an

cations reqaired by the -

" charge on

. the caso © )

.in the consoquential ! !
o draw the substantive salaries of their respeo

UVVUOMVSESL Bl B M,MAM,MAWMW

No. 1004, Posuio, 12ra DECEMBER 1004. g

-
1

has been a.ppointed by the. looal Government to act as J udmf the High Court and '

officer who

;s snbsequently confirmed in the uppoi_l'ltment by the Crown, actuslly mes & Judge from the
s Letters Patent, and that from that date he coases, as & matter of fact, to have any

}ien upon his formor sabstantive appointment. Under this rule which has been consistently

followod in the Bombay Presidency, the officer appointed as 8 J ndge of the High Cour® by the

Joral Government has the status of ouly en acting snoumbent 11l his appeintment is confirmed

by the Crown. 1le, however, drnws fall pay of a High Court Judge from the date of taking -

d no part of his psy &4 Distriot and Sessions Judge.

3. In the case of the appointmont to the office of a Member of the Executive Counoil,
howaver, 8 different practice prevails although the ap intment is made in the same manuer o3
that of & High Court Judge Section 27 of the In ian Counnils Act, 1861 (24 and 25 Vio.,
Cap. 87), providea that ¢ if any vacanoy shall happen 10 the office of an ordinary Member .

. of the Oounoil of cither of the Presidencios, when no person prov'miona\ly appointed to

;uoooed thereto shall be then Preaent on the spot, then, and on every such ocoasion, vacanoy
shall be supplied by the 8 pomtment of . . . . the Governor in Couneil  « ¢ « 3 » and
| arrive the person 80 sominated shall exeonte the offica to whioh he shall’

that ¢ until a sucoessor !
have been ap ‘nted, and shall have all the powers thereof, and shall have and be entitled to the

galary and otber emoluments and advantages appertaining to tho eaid office during his continuanoe
thercin, every such temporary AMember of Counoil foregoing 6ll salaries and allowanoces by him
held and enjoyed at the time of his being appointed to such office.” Fr account purposes it has
heen hold that the offioer provisionally appointed by tho Governor in Council to be 8 Momber of

ontly- oonfirmed in the appointment by the Crown,

the Council in & foll vacancy and 82
cc:'es to have a lien on his former mbumve appointment from the date of the actual ocourrence

of the vacanoy, and not from the date of confirmation of the appointment by the Crown.”
4. Tho difference in the treatment of the two cases is, in the opinion of the Governor in
of differont pxpressions 10 the two Statntes empowering the

i rentlv due to the use
Couneil, BPPY o igional arrangements for filling up vooancies in the officos of a

)l to make provisl
Governor i1 ‘.“‘h Court andpa Member of the Goundil. In tho case of & l-liga Coart Judge,

o Hi .
ﬁg;%f (tharggriph 9) of the Indian Iligh Courts Aot uses the qxprmﬂinn “ {o act,” while in
a Member of the Conueil the expression ocourring in sostion 27 (paregraph 1) .of the
ils’ ¢ guch vacaney 'shalee garplied by the & pointment ol . . . the

. Counail ”.  The expreséion' w to act”’ has becn un erstood in its usaally aoccopted
ciate "’ and construed to imply that until an ofticer ia actually sppointed as &
: under soction 2 of the Indian :7h Courts Aoct, he must be

nly within the meaning of the Civil Service gulations 80 that he atill
i peems to have been the view taken by

en the orders in the Government of
No. 1291, dated the 15th Jumne 1875, quoted above,

paggod o other hand, the expression + gunch vaocanocy ahall be supplied by the & point-
;Zr;t of . . U? th the Grovernor in G«funoil’f ooourring 1 ﬁpember of the &uqeil
has beon taken to justify the vaocanocy and the ap intment be?ug treated a8 Bubstant}ve.‘ ‘I'he
Governor in Council i, however, of opinion that the construction pluoed on the wordmtﬁ of the
ftatute as to the ligh Court is too strict and that both sections are mter,x’ded to convey the eame

ionify only tho p_rovmional ” or “ temporsry nature of the appoint-

- t .

meaﬁnmﬁ%&?;;ﬁiorg. i l'ha{ the expresion * to act” hes not in the English Statute beon

mer ' of the Civil Service Regulations is_clear from the third pars gf;r{aph of
ember

i cal sonse i
1;.;%011111 ‘;?eozet?hh;n i ils Aot which contains the .wordn « gnd if any
¢ the Counoil _« & *. ° bo rendered incapable of ‘acting’ or of t_stbendmg o act’? as u.uoh
o »  Inthisolause the expression “to sct " is undoubbedly, aivalont to““do Zaty * £inoo
.n. u;bslal;ti.vo ordinary Member cannot be said to be ¢ offioiating *’ 1n his own .appomtn}ent. ) The
difference of construction does not affect the offioial selected for the vacency JD Conneil or 1n the
1ligh Court. Both alike draw the full pay of the temporery. appomtment, but it affects the
5 cors promoted in the comequential ohain of a.rrm'lgomontm " Those promoted
Judge roceive full solaries of thoir 8 pointments only from the date

o Court Judge’s confirmation by the Crown, while those promoted in the place of &
%f[:sl%glgf the Counoilggmw foll sslaries with offect from the oocurrence of the vacancy.

y ancil thinks that there is mo sgfﬁ
prii})lgnt%{\’:n the troatment of Judicisl officers 10 such a matter

0
Tixcoutive officers. . : ‘ ; . . .
5. For tho reasons aet forth above I am to roqpest that the Go_vernment of India may be
moved to rule, in modification of the orders contained in their 1:1‘1_11111101&1 department Resolution
No. 1291, dated the 1Bth Jupe 1875, that an oﬁioer,p;ovmxonally appointed. by the local
Qovernment 10 {he ofSce of & Judge of the High Oourt, and subsequently ognﬂ.rmed. in the
by the Crown, ehould cease to bave & lien on his former substantive appointment
t from tho date of the actual ooourrenco of the vacancy. 1. })ro be nanctlon&
tive effect may be given to it to enable the officers promo
“Hon'ble Mr. Justice Aston

tive appointments with effect from the date of
t of Mr. Candy, i€+ from tho 12th July 1903 instead of from the 10th Beptember 1903.

{he Government of Bombay i
India, Tinancial department Resolution

rotircmen



-~ treatment of vacancies caused by the ap

in
- pro that, in"the event of this suggestion boing accepted, retrospective effect should be

4 -
i .
, ——

XNo. 1004, Pusiio, 12rr Decenerr 1904.

~

-

NN N M A N S N N S e

AN A A~

From H. II. RISLEY, Esq., 0.8.1, c.1x., Secretary to the G;wernment of India, Tome dopart-
ment (Judicial), to the Secretury to the Govern

pont of Bombay, Judicial departaent,
dated Caloutts, 253th November 1904, No. 200. .

I am directed to refer to your letter No. 3107, dated the 16th June 1904, regarding the
pointment, pending the orders of His Majesty, of a
District and Sessions Judge, to flll &

substantive vacanoy in a High Court of Judicature in
Todia. :

2. It is stated that in consequence of the orders oontained in the resolution of the Govorn-
ment of India in the Kinanoe deﬂ.ﬂmont No. 1201, dated the 15th June 1875, officers promoted
in such vacancies are treated as having only the status of officiating officers until the date of the
confirmation of the Judge’s appointment by the Crown. On the other hand, it is explained that

afficers promoted in place of an officer who is appointed under similar circumstances to fill a
substantive vacancy in the Excoutive Counoil are

from the date of tho actual oocurrcnce of the vacanoy,
adequate remson for this differential treatment of higg D
accorcingly recommends that the Resolution of the 15th J
a District and Sessions Judge appointed provisionally to bea J udgo of the High Court and subse-
guentlv confirmed shoald ccase to have a lien on his forme

( ) r substantive appointment with effect
rom the date on which he takes over charge of his duties, in order to enat e the officers promoted
in his place to draw immediately the full salaries of their new appointments. It 1s further

iven to

n to
effect from the 12th July 1903,

The Governor in Council aces no
wdicial and Executive officors, and

the orders 8o as to enable the officers promoted ia jthe room of the Hon’ble Mr, Justice
draw the substantive salaries of their respeotive appointments with

8. In reply I am to say that the Government of India agreo with the Government of
Bombay in holding that the word ““act”, as used in section 7 ot the Statute 24 and 25 Vie,,
Cap. C1V (the High Courte Act, 1861), has not tho technical ai viflcance whioh is attached to
the word ¢ officiate ’’ as used in the Civil Service Regulafionl..li

n view

0 view, however, of tho possi-
 bility that an officer 80 appointed might hava to revert to his substantive post. they. regrer

% subste regret that
{ they are unable to acoapt the recommendation of the Qovernor in Council ,thati* 3; ’

ll

.effect_from._that date. They have no objection, however, to the Jud

0 1 @ Judge aprointed
rovisionally to bo & Judge of the High Court pendin the intimation of His Majesty’s p}ieamre
51_0-111& be regarded as having relin 1115103 his su%?otantfve appointment from the dute of his taking
“over charge of his new duties and that substantive promotions should be given in his place with

, h ! ) ﬂ: 80 promoted being
regarded as an absentee upder artlole.B.of the O1_vil SBervioe Regulaponl. that case substantive
pro tempore promotions will be admissible in his place under article 90 (1) of the Civil Seryice
Regulations. :

. The Governor-General in Councail is also
of the Hon’ble Mr. Justice Aston to receive
12th July 1903. ’

4. In oonclusion I am to observe that, for the roasons indicated in paragraph 3 above, the
practice which obtains in Bombay of treating an officer appointed providonally and afterwards
confirmed as & member of the Executive Council as having ceased to retain a lion on his substan-
tive appointment with effect from the date of the coourrenoe of the vacanoy is not in ascordance
with the rules. Such an officer thould, as in the case of an officer appointed provisionally to a
Judgeship of & High Court, retain & lien on his former substantive a.ﬂ)ointment up to the date of
his confirmation as @ Momber of Council by the Crown, and until that date the promotions made
in his place should be regarded as substantive pro tempors only.

pleascd to allow the officors promoted in the room
the benefit of the above ruling with effect from the

OrpEr—No. 1004, Public, dated 12th December 1904.
Recorded.

(Trae Extract.)

G. 8. FORBES,
Chief Secretary,

Copy to Judicial and Financial departments.

[ ]

Exd. P. Bestharam.

granted the full pay of their new appointments -
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9. As regards mmctﬁce in Madres til lately Whf.c?wevel': the Secretary of State

. In' 1901 : of
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: India or
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o ‘ﬂCouncil, whetber 8 1 “warrant of ap?‘)li’llin. a full vacancy from the th

tho- issue of Hi Mnﬁg Member - of Cm;lllger 1003, tho Accountant-Geno
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. —— ~“who, while acting as 8 Ju

: 7" Proceedings of the Madras Government, Judicial Department,

6th July 1875.

High Court—Judges. ; '
No. 35.  Read the following Proceedings of the Government of India, in the
Financial Department, dated Simla, 15th June 1875, No. 1291:—

Read letter from the Government of Bombay, to the Government of India,
in the Home Department, No. 9360, dated the 23rd April 1875, and enclosure,
regarding an qunify’“ﬁ-om@ho Acqu}An@;‘;erengral, Bombay, whether_an officer,

dge of the High Court, is appointed by Her Majesty

the Queen to be & Judge of the High Court, becomes a Judge from the date of

his appointment by the Crown.

e

———

. i LT B .
ResoruTioR.—The Govemor-Gener*ll in Council agrees in the decision of the
Government of Bombay, that in the case referred to the person appointed by Her
Majesty the Queen to be a Judge of the High Court actually does become &
Judge from the date of his letters Patent, and that from that date he ceases a3 a
matter of fact to bave any lien upon hilformér substantive appointment.

mae——

OBDm.—Ordéred that the foregoing resolution be communicated ﬁo the Home
and to the Accountapt—Generals Bombay, Meadras, Bengal, and the

Department,
_ North-Western Provinces. ' a _ -
. North-Western SOV (Signod), _J. A. BOURDILLOR, .- .
Offg. Under Secy. to the Govt. of India,
. , , No. 955. _ R
o Copy forwarded to the Government of Madras, for information.
Hoxe DEPARTMENT, JUDICIAL,  (Signed) T.J. C. PLOWDEY,

Stura; 23rd Juns 1875, Ofg. Under Secy. to the Goot. of India.

No. 36. Ogpg TEEREON, 6th July 1875, No. 1498,

Commumcated to the Honorable the Judges of the High Court for inform-
ation. : '
' ' : (True Extract.)
Oficiating Chief Secretary
To'the Honorable the Judges of tha
High Court of Judicature at Madras,

‘Exd. J. Wright,
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