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- British Government to deliver up all persons against whom judicial proceedings shall s haw i

 opinion which the British Government may form as to the existence of the debt, or

-ihe terms of this'treaty with those of the tre

e,

a Proceedings of the Madras Government, Judicial Dy \artme_»{ N . y
144k Jl[arj‘c'lz 1872. -5y ¢

N I § - __”":““’V"W‘WI /'
L

" " Read again G.0., 26th July 1871, No. 1033, o | ’

No. 93. Read 'lalso letter from the Government Solicitor, Madras, to the Chief
Secretary to Government, Fort St. George, dated M adras, 9th August 187 1,
No.'317, submitting the following opinion of the Advocate-General ;—

»

*

OPINION.

The question involved in this reference is one of considerable importance, and it :D
appears to me that the Order of Government, dated Sth May 1867, No. 741;which 2
seems to have been made without reference to the Law Officers, is incorrect, - Tk?,ﬁ Méw’\;:
order lays down correctly that ¢ the case falls within the provisions of Act VIIof M'—“'ll -
1854,” ‘but assumes, incorrectly in my opinion, that the procedure laid down in _ a2 } S é{w- :
sections 1 to 15 of that Act is to be pursued in the case of requisitions from the French ‘ 1‘)
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2. Act VII of 1854 provides for two classes of cases in which the delivery up L% FROAE N )H,‘

of an offender is sought by a foreign Government—one where no treaty of extradition™= "™ " v .
exists, the other-where there is such a treaty. 1In the former case no demand for -
axtradition is even admissible unless the person is charged with a heinous offence, as / D
lefined in section 21, or with an offence which is serious and aggravated, and for -l
which the person accused cannot be tried under Act T of “i849 (section 22). "Further, @/ "’T‘ o ;\ i
assuming such a charge to be made, the Government is to be satisfied that a primg ¢} Yhe* TC, P
facie case of guilt is made out, therefore the Magistrate is not, unless in emergent »
sases " (section 19)) to take any steps until he has received au order in - writing from I
he Government for inquiring into the truth of the charge (section 1); when he has o
eceived this order_he is.to make a judicial inquiry as to the sufficiency of the L
vidence to make out a case of guilt, and if he is not so satisfied the prisoner is to be By
discharged (section 7). It is only after a consideration of the Magistrate’s report that o
the Government make the order for extradition, and then only if they agree in the
view which he takes of the sufficiency of the evidence (section 14). '

3. Sections 22 and 23 provide for cases'where an Extradition Treaty exist. The ' o
former section extends the epithet “ heinous ” so ag to include any offence to which - ’ |
such treaty applies ; the latter section enables Government by a mere order in writing ' .
to carry out the terms of the treaty, where it provides for extradition in different )
cases, or in a different manner from that provided for in the Act. '

4. Now it appears clear that the treaty of 1815 cannot be dealt with in the secls ,g., dedt;”
manner provided t?y sections 1 to 15.. In the first place it refers to suits for debts as ]’ aar wit ey hani
well as to prosecutions for offences, In the next place it renders it obligatory on the VU I INNTASTN

be instituted within the French limits for offences committed or for debts contracted 20 '\g,
ithin the *said limits; and wh h . A oo
wi ) Who shall take refuge out of the same, irrespective of the Wadam

the truth of the criminal charge., Al] that is to be established is the pendency of a

judicial inquiry within the French Iimits in respect of a debt said to be-vonfracted; or | \ £

an offence said @Mlze_‘_gqmmiigted‘ within its limits, " Wheye these facts concur the SN

obligation to surrender is absolute ; that this itﬁd will appear evident on comparing| .. V. I\-“-"Ii' Lim
i : Y between France and England of & 'k K Mj’“’ AR

February 1843 (1 Fhill. Int. LdW, page 427), which contains provisions analogous to H#elubd Communtans,

iﬁm&those of Act VII of 1854. It seems to me, therefore, that the case is one which T"fff“"ﬁ Vv{Y’.—

aust be provided for in the manner pointed out in section 23 of the last-named Act, b LN

5. 1t appears to me that this may be done either by a general order of
Government applicable to all cases, or by a special order issued in each case. - The - o
general order might direct that all applications by the French-authorities should be - . 2%

directed to a’ particular officer, for instance to the Collector ; that he should eallfor -». &l ¥
.o . ,L ﬁ))- : : “4::' . ' ) b . t']
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. Ppceedings of the Madras Government, Judicial Department, - | : J 2
* o 14th March 1872, ' T
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: such information or documents as wére required to satisfy himself that a judicial

~ proceeding had been instituted within French limits for a debt contracted, or for.an , AR
offence committed within the limits ; and that the person against whom such proceed- ) SRS
1ngs were instituted had taken refuge within the British limits, and that upon being SRS
so satisfied he should, either with or without reference to the Govérnment, hand over ’
. .the person claimed to the French authorities. If the Government authorized him to =
hand over without previous reference, I think his proceedings should be at omce .
T communicated to Government, 8o .as to afford the officer the further protection of N
B Vit ratification of his act (see Buron #% Denman 2 Exch. 167); or the Government might . \
G [} f 167 110 % direct that éach’case should be referred for special orders. ~ In either mode of proceed- -
[
i

-t

t

T Lyelugqun  10g there must be an order in writing signed by_one of the Secretaries” of Govern- LT
¥ Qufurds (VAT ment. " The course hitherto adopted in South Arcot seems to be substantially the same '
as the former of the above modes of procedure, but there is probably ‘no order in _ }
writing to justify it. o : : i Lot
© 6. As to demands by the British Government they involve less nicety, as the s
person once delivered up would be dealt with by the usual procedure, and any flaw - N
in the process of extradition would give risé to a claim for redress against the, French i
authorities, not against the British, since the latter as soon as they get possessed of
. the person, would deal with him under the same principles as if he were a resident. ‘
If the French do not object I see no reason why the Government should not dilegate P
to any selected officer the power to make demands under the treaty. - If the French
did object, it would probably be necessary that the demand should be a formal one P
proceeding from the Government, ' ' |

a

.

(Signed) ~ JOIXN D. MAYNE, -

. Tth Augual 1871. Acting Advocale- General.

. \»M~ - t'

No. 94. . ORDER THEREON, dated 14th March 1872, No. 359.

. These papers were ordered to lic over, on the supposition that thg question migh;
. be affected by the legislation ?ntempla:ﬁ ]
Vide Proceedings, Judicial Depart é, 234 by the Govemn}ept of India on
August 1871,gs No. 1179. parimen ’ subject of extradition. They may now be
ot disposed of, it appearing that til{eo'ula-
* before the Governor-General’s Council for the purpose of making Laws ?ndiheh el Ly
" tions does not extend, so far as India iz concerned, to the dominions ol ©
« . Native States. ' . A 1 14 seem that ‘
9. With the papers transmitted to the Advocate-General it wou '
* 3.0., No. 510, of 1ith November 1861, Political Department, shg%lff) fh‘t‘gg 12;‘2’;
forwarded, but it was inadvertently kept back. In paragraphs 4} a& French Settle- .
of the Government of India to His Excellency the Governor o e i |
ments, it was remarked— ) ] nch .
, (1)—That by the tacit consent of both the edhtracting Powigs{”_trhsafi;eg to ;
and English Governments—the clause in the Convention of Ma:lcllll no? been acte
7" the extradition of debtors, has been treated as mnotin forcia and has b
“ 4.7 Y% on; consequently it must be considered null and veid:—" ks of . offences e
oot 77 (9)—That, further, although the 9th Article of the Treaty ?eathz ‘Acts and
i " generally, the subsequent and uniform exposition_of the Article, rztation to Some
Declarations of the two Governments, has v1r_tua:ﬂy put an mterl&}mes of @ grave
extent upon the word ¢ offences,” so as fo limit its ,meaning to © ttb 1o ] offences,
character. and to exclude from the operation of the treaty (a) mere po f);)oth countries,
- which wo'uld not necessarily be treated as criminal acts by the laws o
~.and (b) political offences. : o S ‘
: (3) PI’ar.em'raph 4 of the Advocate-General’s letter must, therefore,
B . D .

.;«::_-,‘;;—j. .4 . the foregoing limitations.
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' i Préceedz:ngs of the Madras Government, Judicial Department,
14¢th March 1872, '

© \

4. Proceeding to consider the two alternative courses for the surwender of

suspected criminals (in respect of whom the pendency of a judicial inquiry on the

part of the French authorities has been established), suggested ‘by the Advocate-
' General, the Governor in Council resolves

.South Arcot. " | Malabar. to give a general direction to the Magis-
', Tanjore. ‘ God4vari. trates of those distriets which are imme-
. ? diately adjacent to the several French

asiablishments to surrender to the French authorities all persons claimed by them,
as fugitives from justice in respect of offences of a grave character. All felinice and

all crimes described as  heinous ”” in the Fugitive Foreign Offenders’ Act, No. VI1-
of 1854, would of course come within the category of grave offences. Other cases of

grave offences might easily be suggested ; and where there is room for doubt, a refer-
ence to Government will be requisite before surrender is made; while a report of
his proceedings in every case of surrender should be invariably made by the Magis-

i

trate with a view to his protection by the ratification of his act, as advised by the

Advocate-General.

(True Extract.) .
Acting Becrelary to Government.
. Al ’¢ _,-4"'-(
" 1v the Mugistrate of South Arcot. :
o of Tanjore. - .
» s of Malabar. - '
» » - of the Godavari district.

o s Government Solicitor. . .
© 5 . Inspector-General of Police, with G.0., No. 1033. .
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