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wy are of opinion that he is not suited to judicial work
may be adyisable to employ him in some other.departme
furlough for which it is understood he has applied.

madan) and (3) D. R. Baptist (Romm}

No. 1808, Jubtcuar, 141x

Novemper 18406,
CONFIDENTIA L.

GOVERNMENT oF MADRAS.
JUDICIAL DEPART Yy ENT,

Reap—again the following papers :—

G.0., Mis. No. 2231, Judiciul, dated 4th November 1895.
Read—the following paper :—

From D. W. G. COWIE, Esq., Acting Registrar of the High Court of Judica-
ture, Appellate Side, to the Chief Secretary to Government, dated Madras
L4th October 1895, No, 9873, S 2 1 1

I am directed to forward, for the inf(,m,aﬁ.(,n y ;

. , : 3 of the Government oDl the
ngh Court’s I_’roceedmgs, Nos. 1760 and 1812, J udicial, da‘t_ede ;(}S?I:‘:ilog thh
ultxlmO, respectively, recordin i : on the eonduct by Me. W. O
}I;I.O g;es, %e;g:gne u(zlge . i § cases 33 and 38 of 1.894 on
r lllst 1&- " 11 reg]ard to“ Sessions case 33 of 1894, the Hon'ble the Judges observed
alaloug;}.x thz 2?:1’ 112; p:op(;\;']eyd onliier o ¢ )tb(i Protracted to three wecks
days; th.at he had exercised T £ o g an“‘«‘;sulul;iltg? ltnore than a few
exclude 1rreleV_ant matter from the Cross-examination o N enough to

2. I am directed to state that the IIon’Ble the Ju¢ 2
far from satisfied with Mr, Holmes’ judicial work, azgggﬁiﬂi"ﬁ; fo:'l ?pme o
these instances of his mefficiency to ‘the notice of Governmeng, ' "oPle to bring
3. The Judges have no reason to doubt thes ar ¢
officer and 41~ !
the

A "mes 1311 conscientious
aw wnat he does not spare humself in the performance o, b utiej e
and would suggest that ,.
nt on his return from the

E~crosures,
IN THE COURT OF SESSIONS, S0UTH CANARA,
Sesston Case No. 33 op 1894,
Present ; ‘
W 0. Hormes, Esq.

Queen-Empress
v

(1) Padmaraja alias Lazumapparasu Bangara, (2) Supi Beary, (3) Aui

4 B(’(I)'p, 4 Al' \ e
(5) Ucha Beary, (6) Sabu_Beary, (T) Hammade Beary, (8) Badara Be ¥, (4) Shidi Beary
(L0) Abd-ullah Beary, (11) Venkatramana Bhatta, (12) Sanna Al; Beary,
(14) 8anna Ibrayi Beary,

ary, (9) Idine Beary,

(3) Ibrayi Beary and

(Committed by Mr. H. Koragappa, Second-class Stationary Magi
Churge—Against accused tuwo to_fourlf‘?"-*(l).Culp able homicido a
302, LP.C.; (2)voluntarily causing grievous hurt ion 326 C.5 (3) rioti

being armed with deadly weapons, section 148, T.p,(, PR Aton

I gaiﬂgt {ggoaccu-sed.—Abetment of the above offences, sections 109, 302, 326 and

148, 1.P.C. :

Aguinst all the accused—Being members of an unlawful assembly, section 143, 1P O

.—DMessrs. (1) Ub. Narasinga Ray (Saraswati Bral, . » secti 3, I.PC.
Assessors g&tholie Ohristian), rahman), (2) Akbay Khan (Muham-
Opinion of the Assessors.—Not guilty, .

Finding of the Judge~Concurred with the as808807s,
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itted and set at liberty. .

Order—The (a\fus%i: r;a :;3;2stethe second to fourteenth accused is that at 11 A, or about

J udgment.—sl deseeptegmber, at Panemangalore, they caused injuries to Narikombu Narsap-
that time on the k" v would be likely to cause his death, and that the said injuries caused his
pays which theyh nev‘vere guilty of murder (section 302, L.P.C.), or that they volnntanlx caused
death and that v 13y Narsappaya with dangerous weapons and that. they therchy committed an
grievous e ti 'nA326 1.P.C., and that at the same time and place they comrmtted. rioting
6[1’9}11(;? “’O‘S,ffmsgﬁ gl;jpét of causing grievous hurt to Narsappaya and thereby committed an
with the : Q :
Offdn&?hm:(j(i:; s::(tatxosgdllii:.charged with having abetted the second to fourteenth accused with

e y

. : d offences.
iy commltte(slefihz;foix"s:lllero cﬁarged with having unlawfully assembled together at about

. t]ﬁi: ?frl:l September for the purpose of committing the aforesaid offences and with
?hgl::zll;yogommitting an offence under section 143, LP.C.

; : i for the prosecution, Shivanaya, deposed that the deceased
ey lfial,(sltg;‘gt;sss:esgixoimg (lagnds in N alr)lduvar that formerly bfalonged to the first accused
e d his family ; that a suit filed by Narsappaya for possession of some more lands was
s ey Narsappaya ilad got sold at court auction a mulgeni holding of the first accused a,.nd
pending i tha&: {t 2llllimgeplf y“ five, six, seven or eight months ago ; ” and that he (witness) ha.d applied
!md et mE;gb’cftined by :Narsappaya for the sale of the ﬁrsf, accused’s h(_)use, and that a suit by first
in a dfi(:rel?roth;fs to sat aside the attachment was pending. The witness also deposed that he
accus%t ; d on permanent lease from Narsappaya (who is a re_latlon of his) all _the lands he ha_d
g (aiuner amf that he began the cultivation of the lands in August last with men from his
o Nm'lll aV: of Peramanki, nine or twelve miles from Nanda_vur, because he could not get men at
grwn(;;vgxg and left his i)rother Narnappaya and a relation l{a.ngappaya to superintend the
outlli?ivation. The caltivation was obstructed by the first accused, his brothers and others, and this
ey lt?dg?dhctoﬂ 1;11152313;8(.3 September, in consequence of information he received, the witnesswent to
K an(ﬁlxl- z:.ovlilllgucre three-quarter miles from Nandavar, and there saw N arnappaya and Ranga'[;payg.
onnded, and the next morning he went to Panemangalore station which he reached at ot
S d’\ a complaint at the station ; before he made the complaint he saw, he deposed, Subbm
o r{;g ; unll)astah of the first accused. Asthe head constable of Panex.nan_galore was ill, the
i i nt; gto Bantvélon the other side of the river, an dthere saw the police inspector w!)o ser,lt
W'lt’l}zm}s:'J w?lnad constable Pereira, of Bantv4l station, and he, the witness (as well as the witness’s
mtt —ﬁl{arfmppuya’s brother and two servants) and a constable or twp were returning to
{’M y n ul%.re Before they crossed the river by the ferry they got information, and on
ool s t% w.vent to Ananta Pai’s shop at which there was a crowd and saw N arsappaya
c'r(;:qm:%;hei:ywouuded. The witness deposed that all he could recollect of Whut,}\lursappa,ya said
s l’a(imaraja Bangara got people collected, sent people, and got me beaten. s
iy In cross-examination the witness professed not to remember a qumlﬁr of matt?rs a tou
litigations he had heen engaged in, uuld ilt gp;l)\}aar(:i];l vi;l;at il: :1:2 t:}]);;)r;gredaf:pgiga : %?;s ;);
i ¢ g in his aequiring land in and \ i
lliﬁlfgsgpg‘];f’zagfvﬂgiﬁ', but as heqwas his relation that is not of much conse_qugnce. ZV}&?’!; ]}11::;1];(:
in examination-in-chief appeared to be substantially true, but, of course, it does not a
rosecution case very far. . : 40
g 3. The second witness examined by thci prostectﬁtu:;l }:;zlzfs px::tanlig glaé;a tigwtoevl:ie::: Zv]:.;
that he was sitthag in his shop in Panemangalore at abor ™ ) dic : gk .
i 2 down the sloping rock (32 on p an).
was facing north. He saw Narsappaya coming d lagh 1o whioh N R
i Narikombu, i.e., the village in whie { ppay
L e e ing down the slo ing rock, and said he first actually saw
ill'ftBrwlariﬁt?:)dﬁljﬁlgﬁs%?'grzezi};l:tllrf}()),u:mc% he said his atgention was drawn to him h(N arsuppag'ag
bm:z ‘:elrevunt speaking. Narsappaya had with him a 'Su(‘l‘ra: servant. ‘When t”agr ('iwe:: sov:n
fef;homs from his shop, the witness d(:posgdﬂ.thehsc;'\::;at 2?11'0(1re fiﬁ’eﬂﬁtﬁxoggﬁ th; (’;ompart-
id i aya at once entered his sho ¢ « t
Eeﬁsszgel;’lﬁ?rﬂgpag soon as he had entered ¢ Mappilas came and stoodfround a(r)léie 8m v:.a:‘o;\;.r
The witpess’s evidence then, as recprded on pages 7,I 8, 9and 10 of my notes, 'y
unsatisfactory in the matter of identification Gf any particular p?.é‘so%.h L e Rk
e i e i TLSS S ik Pt
: H ' o .
a Bmthlg?étri}ge g%?af;;f: h"ﬁﬂoz‘;ﬂ; th:n asked if he cou1<_1 point them out here, and‘ l,l,e named
repe?n(i)er of ezgsdhs in the dock. He was then asked “ Did you soo thg’others there ?” and he
:a?du“ Xos,!! gnd he was asked “ Was Bangara ther:l’l’i’s and he said * No.
i is wi s was —
Wé‘g;t?x)xpee;&g ﬁcﬁﬁ,‘ %gaf:(.)’ ’thlil‘glzt?grwards said Shidi, fourth acouse.d, said so, and t.ha.t he
id so0 two or three times. Then witness told the crowd not to create a disturbence in his shog
Bmd ked why they should create a disturbance in his shop. They said “ Shove that dog down.
f![li1 %inrwardgrsaid Shidi, fourth accused, said so. Then they took up stones and threw stones
a.ng.a;ti;ks at Narsappaya. He could not say who did so. Two or three got up—~Shidi, Puvappa



and another—and they be TRy e MR
jugli and lunrr(ed Narq'):[)l)m:'gl\f\?iﬁapm}a Yho was in tl
N H y o ¥ v ; Ng ¢ 3%

g ch BN | ﬂ11 )adbwold. I\ursappaya then ‘a.m room. Shidi stood on the
jugli, but he could not say wh t} o oor hetween the two, | ent to the southern compart-
A l’ SRR “ Sy 1)‘ 1€y were, and fhot all . \'\"() or three others vot up on the

ottles were broken. Others of the erowd stood  thg o beat «\ﬂrsa]. mya with stioks. Some
and sticks.  His son jumped down ety 0d *“this side apq that sidl( :\ \\11;{ M'K:Mi . (l o
P ’ 3 b 2 arsappaya - S s Ti( urished gwore
and parried the I{lu\\.s. The blows became nlulu'(?t‘ ) .t_'-’{)k up the Pair of gpales ¢ ..|:Jl -\. 1. ‘jn court)
80 to see where his boy was. He wen ? Toreible ang the w “8 (produced
time. The beating still went on. H

tto the Opposite ghor ]i““"\"' jumped down. Lle did
- e ew b e ) L e eried o wa for the frst
passed with a lady in it. Witpess f wvent o his house and fouy = out there for the fir

sitting wounded,

% i d his g : -cart
lowed 1t and vent to hig his son there, A dog-cart
In eross-examination he state

shop anq found Narsappays
was an important festival wi S~ Y y : :
yiereian hlis chep 50 ot 75 (mzl(lm;‘»ﬁ;‘:u::b 1”[% his caste.  He gaiq that | Chowti day and that .l~{
that the distribution was Saisha b{-’ Hu(;‘{.i( :,‘L]x'xn:xs n cash in 3-pio i’i(.(.,l: ;hut}xunnnng had 111.\"“5
to go to feast, and he said that it was ust .)il\i' Le said that gfpop the l") a_.’]”“t. 100 1”"_'1'1,“’ '.l;{ll
where his undivided brother Lived. T‘[p ‘L'l[ or the Chowt; feast to ; istribution it was us\ "
writing. He said “ I was “'l‘itif\g s ,S;il.( that on the last Chowt; ‘1).0 ,WM al l!w l:lllllll\: ll()lus_:
wanted to see from whom mc Y things sold the day befer 8y he remuined at his shop
‘that had it not been for th Jll(@y o ) pressi 2 now:he day before that.
¢ é e oce P8SING necessif R gy \ 881
worship Ganapati. Ve ClUSt‘dnn]{;du b\:"'\ ‘1“ it ”l' x:lnicly
The witness stated that during the SORE, MR (i lovid
but not very clearly, the way thines wepe
In the southern (‘-ompzu“tnmntohe

the noy

d that the offence took Place on ¢
DL 10

There was no
urrence he woyl h

strugele Naps

o't 4 arsap mnva di .
(.ltp stored in the t}'l A ‘h"[' nog cry out. He ([(\scrlbm].
said dholl, rico, &o. artments

J !f ]li.\‘ .\'}\n )
was & box near the front, g UL ; wore stop B :
W8 ¢ :t nt., ‘r_nl >!opmg up from it Un\r' °Te stored and he showed how. There
T'here were four or five big jars in g © Were wooden

dishes filloq with grain.

were undisturbed, | ' .
1d  these dishes of gram

One of the jars that was in the sonthe
or six inches in diameter, in one side of it
in diameter and the witness deposed if v
produced on the 15th September.

The witness in cross-e
also.

m .

The Witness g
T r00m Was produce
A stone wy

d in court, It had a big hole, five
as fouud lyi

8 also ny ;
=g III(.)l]ll(',('(l. It was four inches or so
8 In his ghop, -

T s L ahe jar and stone were
Xamination gyid stones wape 41~

w=e ujrown into the southern compartment

On the 15th September some pieces of °
bottles in the southern room were hnale = - bottles were

The witness showed in QR - ~LVEEL.

: v o ot What Nare S s
the beam in front of thgyg,.: art what Narsappaya diq with the scales, Thev :
which they were * | southern compartment and, presumably. N, ey were hanging to
scales “80%uanging.  The witness showad the way N\ SV AsaPpaya broke the rope by
CRLCS. . J 1€ \vuy Nm-sul)pn,yu “'Nll‘is]u‘ll the puir of the

roduce m , v :
produced. The witness said that three

Phes!
.. Hiongat - scales are 11.Ilflilm[lg0(1. except for two inde ; ] '
e . are exactly similiar und.m a similay position on the ey .;1 ench pan.  As these indenta-
when the pazs were put one in the other and the seales hy & i1 g ]n‘(’lm']"'““‘}' were caused
knocking against a wall or beam or something Jikq that ng aside when not in uge by the paus
The witness said to the magistr 5 A
only a ring had come off a hook,
;Lo Sgdogutl ol GpSIC e shop was worth Rs, 1.00 )
or Rs 800 in cash, but the cash was, ho gaig 8. 1,000 or Rs
not examine the cash till after meals that avens
to look for, was seventeen or eighteen YoATS
The witness said that he did not te]]
Lappened, a_ud he said that he knew the o
spoken to him.

ntntmns, one

ate the scales wore heal
8 Wore ]»101\011,])111 he explained in this court that

: ; . 2,00( wa was Rs. 700

M AD inner room, Tha Y and there was Rs. 70

ng. The wi © A08 witness said that he did

g. 18 Witness said ] .

old and that ne 5 8a1a that his son, whom he went

Mr. L’[(I('f’],[“l ):me Lad told him that he was injured.

verseer \Vi‘10 4ne, nor fr].m overseer Dasappa, what had
Was of his caste ang that he had often

4. The third witness examined by the pr
He was examined at great }ength, his examination ocoy
His general account of the transaction was the g
culars of the part he said that the persons in the crow
He said that two bottles that hung to the cejl
he jumped down from the Jugli for fear of the i
; - y '] raQ ] & ] - ‘ : .
went to a S]utwp ,())pj,vﬁ‘mte, \t\}]n(,hl\\ as closed, and stood on the stonosn (:mlti“r e Jthinwe s
6 rom there he says he gaw « A ain in fr |
for a n}n_nu 0 g A wor{ﬁ kl)(\"?)s he SaW 80mo persons hu:xting Nnr\.. 10 drain in front qf 1t
to drag him, ‘1,’;(1 o fl S 1 i ouing and dragging him b caught ) AT i
by i ]1(3‘ 1‘~t“b fo u{ l“ sitting position, “and Py Ol'nt}u ne sealeg hanging in front
> 7 A o A 3 1 ; ‘ i
beating him and ) not ](,mz able to see thig Inhuman business, [ \\'(A]eteh()tll(,l’? e Lo
could not see as he was beaten worse than a heagt and left u1’1d . e UL .
not bear to see. » 88 I was fecling pity, I could
He said that the persons Wh.o did not go up into the shop ¢, h
moved here and there in front of the shop brandishing a ‘sw 5 10 e N'm
gouth a crowd of forty persons gathered. v ARG c

osecution wag Qpin: i
n “a:%.Sumvusn .Pm, the son of Ananta Pai.
2 Py mgi; an entire day
ame as his father’s 124 :
B 161°8 ) g4V il
rowd took ip the Fikl - igioesd e

y : > allegod piof:
Ing of the southepn v g,

A ' 100y ora hraka y
glass }Hu‘tmg hi 1 were broken, and that

Appaya (five) or (six)
8, and that north and

u’""ﬂ e

¢ Sl e WCNT DACK WILL The handy and found Narsappaya sitting facing the road, bleeding.
He did not know what Narsappaya said, and he soon left and went to a schoolmaster Srinivasa.

He first said that he had to pass through the northern erowd to get to his house, but he
afterwards said he went along the middle of the road and the crowd was to the side of the road.

In cross-exawination le gave information as to the persons engaged in the shop. Thero
were two employés named Rama and Soira Shanbhaga, and he and his two brothers also help in
the shop. None of them were in the shop when the crowd came. According to the witness the
shop was opened that morning to distribute cocoanuts, &e., as it was Chowti day, “nothing was
sold that day, it was Chowti day.” Giving cocoanufs, &c., to Brahmans went on {ill 830 or 9,

The witness was then cross-examined at considerable length as to the necessity there was for
remaining after distribution. His account was not very clear, but perhaps the cross-examining
counsel did not want that it should be clear. The witness said he had been that morning looking
at the amounts outstanding. He could not tell the names of any debtors, and he did not
remember if accounts had been sent to them. Ile afterwards said that they thought of keeping
accounts to e filed for income-tax. They were not produced before the income-tax authorities,
and, when asked in re-examination why not, the witness said “If they are written up, we can see
what the profit is next year.” He also said he was posting the current ledger and that his father
was dictating {from the day-book. _

The witness said he put the ledger he was posting and the journal from which his father was
dictating in a box when Narsappaya entered ; but he could not say if he took any care of the
inkstand, but afterwards he said he found the small box it was in damaged. The nibs of the pens
in the box were broken. ke did not notice fresh ink stains,

The bottles that were broken contain oil, and oil was on a stone and on the floor below the
stone.

1o said two of the sticks that were thrown hit Nnrsappnya and dropped down, and
paya did not take up a stick to defend himself though he was a robust man.

He did not hear Narsappaya ery out.

Narsap-

5. After the examination of the third prosecution witness, Mr, J. B. Macfarlane, Local Fund
Engineer, South Canara, was examined as a court w.it'no.ws under the following circumstances :
The prosccution first applied that he should be examined, but withdrew the application, and the
defence then applied that Mr. Macfarlane should be examined by the court, and that application
was granted ; and, as it was understood that Mr. Macfarlane was leaving Mangalore for camp, he
was examined at an early stage in the case.

Mr. Macfarlane passed through Panemangalore on the 3rd September at about 11-30 4
He was walking and was followed by his dog-cart. He noticed that there were more people in
the bazaar than he would have expected at that time of the year, and he inquired the reason, and
saw in a shop in the part of the bazaar parallel to the river (at about 40 on the plan) some
Granapathees painted. When he turned into the bazaar that runs at right angles to the river,
there were then more people about than he would have expected, but he nphucd no crowd and
saw no wounded man and noticed no signs of any disturbance and no one with clubs or sticks or
swords, and no one drew his attention to any wounded man or there havmg been any disturbance.
Mr. Macfarlane did.not notice anything partieular about Ananta Pai’s shop.

Mr. Macfarlane must have passed Ananta Pai's shop a few n'n'l_mt,t's, if ,not a few seconds, after
the time at which, according to the prosecution, Narsappaya’s assuilants left the place.

M.

6. The fourth prosecution witness was Koti. He deposed he was a servant of Shivanﬂyq‘ the
first prosecution witness, and that on the morning of the Srd September he was at Nén«llavnr
and went from thence at Shivanaya’s orders to Narikombu to Narsappaya and followed him o
Panemangalore. B !

e deposed that at Panemangalore, when near Ananta Pai’s shop, he heard Puvappa Shetty
say “Our Bhant has come,” and he said ¢ Look here, Nandavar pm‘nple are come to bgut v\'w‘)u.”
He deposed there were ten or twenty people to the south and were coming fast, when he said “They
are coming, they are coming.” He deposed Narsappaya, who was \\:ulkn{g with his lle.ad down,
looked up and went fast to Ananta Pai’s shop and })U(jl)lt‘) ame .mul stood in a row throwing stones
and sticks into the shop. He deposed he was meantime standing on the road and saw three men
get into the shop, and as he was attempting to go into the shop he got a l.),low with a stick on the
wrist and he ran away crying ¢ Narsappaya is being beaten and killed,” and he stood without
erying out for two galiges in a lane, and went back to the shop and when he got there the people
were not there. s 5

This witness's evidence was very unsatisfactory. lis story was disconnected and hig
demeanour bad.

7. The fifth prosecution witness, Venkappa Shanbhag, is a shopkeeper living on the opposite
side of the road from Ananta Pai’s shop and twenty yards or so from it. He deposed that that
morning he saw Narsappaya and another man pass his shop, and within quarter galige Ananta
Pai’s ery was heard saying that Narsappaya was being beaten within his shop by the Mappilas
of Nandavar, and he got down from his shop and sat on the plank just in front of it, and saw
that Narsappaya was being beaten by some Mappilas and that he was waving scales. He said
Narsappaya’s body was outside and bis legs inside the hop, and one of the Mappilas called out




quarter pages of my notes, It is meredible

1808, J UDICIATL,

» 1411 Noveyppg 1896.
and said, a coach of the En

gigeer’s departn}ent had come ang they dispersed, He said, as he was
alone, he did not go to see Navsappaya atter the OCcurrence, Hg g

. ot aid there were some of the

Mappilas having sticks in the street, and between the and him there wos g erowd of forty or fifty
ersons including some Wwomen and childyey,

x I thought this witness’s story, both from the substanee of it and

to be false.

8. The sixth prosecution witnesg was Naraina Paj,
Naik near the temple at Panemangalope and heard som
went and stood in front of Venkappa Shanbhag, the fifth wifnesy's shop.

eneral way that all the accused were beatmg Nm'sappuyu.
g Nothing could have been more unsatist'actory than this man’s evidence,

details of what haP_P?Ued, and hE_! 8creened himgelt behind the assertion that
confusion. His whining answers in Cross-examinatio : :

‘¢, his protesta.
lmpression on my mind that he was entirely unfyugt.
worthy.

from the witness’s manner,

He deposed he was in a

shop of one Dasg
¢ one erying “There is

beating” and he
He then said in g

He coulq give no

: the cry “Thero is beating » q
the place he was, probably every o &

e 1n the town would have heard it. His evidence about the
arrival of the dog-cart was as unsatlsfactory as it could be. 1le said one of

the aceused cried out
“The dog-cart has come, let us go” anq after an immense amount of difficulty it was elicited
that the man was in front of Ananta Paj’g shop.

9. The seventh prosecution wifness, Ganapati Shanhh.ag, deposed that ho was in the shop of
Mnnn:a. Shanbhaga in the 10we§‘ Peta and people were going about tulking and he went towurds
PR shop and stood in Subby’s shop OPposite Ananta Pai’s and aboy

t A : it ten op twenty
Mappilas and Ananta Pai were tgxlln'ng. He then _tohl a story of wha.t he alleged y
similar to that told by Ananta Pai, There was 1o life in hig story, and it mgde 10 impression
on me such as the story of a man relating what _he had really seen coy]q hﬂr(ll_v fail to have made,
"The witness is a man of no property. He suid _he traded, byt .110 gave up hig shop four vears
ago. He once made a eorp’plmnt of assault, and it wag eonlpronnge«l and he got Ry 26: ‘Heig
a-oaibaanan of Aeantd Pai’s, but denied that he was relateq to him, said that gt {}6 shop
he did nothing, but was in great fear. One naturally asks «]f },q VY48 %0 timid, why i | go
there? ” Hesaid he was told not to come down, an{ (] ld him to 80. He haq tolq
the magistrate Narsappaya had bolel_l dragged out by thq Iegga to the Jugli, Here he said ho was
only dragged out once, angl that his head was on the Jugli. He Lad tolq the magistrate that
gsome of the accused had said f,L’bOU.t the gentleman’s Carriage, and thot Shidi said * Lot yg out off
his head and go to Na,n.davar: ,}iore his story was that S0me one from t),q northern gido said
“The dhorai’s carriage is coming” and he could not say who it wag, The evidence liag appeared
to me to be a tissue of falsehoods,

Jeitng Vasa Kudavy yw, has a shop
opposite Ananta Pai’s, l He deposid tha i 18 shop, he hegrg 4 noise nn(ll
saw Narsappaya being V)eaten Olfl the jug } of An . e then gave somge details of
what each of the accused two to i)urtccn d,l,d Arsappaya wag Waving g Pair of gog)eg and s(;xlxe
one said “ A carriage is coming, let us go,” and th.ey l.cft. g

The whole of the examination-in-chief of 1) g Oe(hngly briof
mentioned each of the accused tw the examingtioy a1

iy only ext )
: ¢ that if thig man hag witn):e i
says he did, he would not have glven a mope detaileq an :

iy ]ssed & 8cene such gg e

: : ‘ 8 graphig account of j

account was as bald_as it could b_e, and I do pot t}.nnk the Witness ig entitleq t, any g 'in'lt. "
The eross-examination of this witness made hig story ridieuloyg s ok

11. The ninth prosecution witness, Cherdappaya, has a ghon 3
ide of the bazaar to Ananta Pai’s and moy, to the
?ilfteeﬂ or twenty people cét‘rrne} from lt‘he}gout.h arme ™
one of them said “ We have the 18 tiger” angd they ran, op od £ '
:g(r)rlliehome his children and left them t home, and wityi a galigewﬁl;li'?e%uﬁixsgdto tltf noxth. « He
oing on in Ananta Pai’s shpp, and he. went and gtooq ten op twenty kol and the riot wag
gho A T Narsappayu; lying on the Jugli ang being beaten, and aftey L
L ce like the voice of SBupi (the second accused) sayi . 4
a vc{ﬂthey started and went to the south,
gf‘ usted and went to his shop, e
18g The opinion I formed of this witness, hoth fyo
the substance of the answers he gave, was that almost eve
tion-in-ehief was a ]1.0' . ﬁ d th T, -
The cross-examination con rme: © Opinion that his eVidonce was in all proby ]Jlt totall
: a “abtlity totally
false.12 The tenth prosecution witness, Krishnaya Shanbhag, x

; e to the south of Ananta Pai’s and oy the same side o fdeizsed that he ad
dllstt:lnihe crowd passed, and that he next g,
when

m hig (i‘emeanour in the Witnegg box anq frem
Y sentence o uttereq jy, Lis examing.

as
g AzZaar, 1 Fatd
: » JAW peoplg 1 ¢ 04 that he weq ¢
Mappilas beat Narsappuya. - They killed ooy Ple going haye and in i
a

Lying ¢« 1o
towards t],o

Paya,” anq he o t::zm and g

ooked

there was muely -

s

g X
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flourishing it, and
ing ”” and one had a sword and he was g
: s e S e ' his shop and went on
north and “ these Ma?l‘ltlfi: - He then, so he deposed, \1\(1;: m’éﬁq?f (Ijliirriuvge . alme,
others were ﬂoums’ﬁﬁﬁ tshe Mappilas went todthe sm;tlflr 2(1]111:1 ﬁutqbet;ay gl 1 2
i ; 18 demean : Ly . 1t th
settling the wares, , : man and his dem ) | vy
This ey ‘v‘l(?lﬁlxbiggl]}?u\'e only one criticism and that is that it is u
i : in m )
his s'ij(_)‘};); zl;:ss-exailiuatxou demonstrated thl'b i e e hmllls.e
e . s ¢ mea, i b A e Q'ttin" in b
; P e e a Pai’s. He deposed that he was si g
13. The tenth pro , south of Ananta : : viaseg B e
Ghatak g s, b s afl others, and he depose
he same sl_‘le 0 N sash to Brahmans , and 1 e
3) Eoth g thuting Coei,t{;mzt;';?s('ll;;aya is being beaten,” and he ,g(.mf3 cgrr)(;:lc;la;ljf;: ttzos?he g
Y = noise in tho Petta that ) 4 ten or twenty persons wer as mth, a0
aad went o o s he identified all the thirteen accuse setigl
o e < is This man Sl , ing a distance of
’11:0 B s wond 1)atc s toaiutbh:; ('g)ussed him while they and the others were going
0 to fourteen ast jas s .
i o eI e d that on the Chowti day he was passing
i e 0% e G()palkri&dmaya’dd%p()f:eand z;aw ten or twenty people coming down
14. The twe aring talking, looked bac hey went the
S en oy 5 :),(nd %?dréll%esa;l;tl l%rl’le_y went towards Panemangalore, aud as they
: t alu (or big gt
from the Anebag

(La% 5 y « ¢ y i h. l 1.

t/ DO Ild ) : 1

fi[b 1( CllSt.‘(l Sald tll(} IllllEb eo a an hO W dO LWa W [

hls Wl[.nebs 8 dOlnGdIlOth was ver y bard- I 1uf(»1r0d. fl 0om ] d h

i y renty suits
ing li - ber if twenty or more than tw enty
S e exsmination ho stated hf'(({Olll(tl lrslx(:f)\:cirp(l}:iz services had been dinOIlB(?i‘ with ‘tiy tille
ln cross- Lo e le did no i o5 o iy
s At !:gamlbthl:‘l?‘:(’felssm ignman&e Ol(ll 81: ll(utlgrb lelgéei)lt}tlgrh::i'%t%)ee?n written to him
‘ e e o for he produced a le A is eoing throuch
ought ot b s g putian o o pro ol T e ot B oo
d s bty ' cplained that the letter he : _
i apbeL o 't . He explained tha e credited. The reason he gave for
tNa"du{m. i Cllhcr)“b; ;108;{10“ but that is not to be credited. The re g
pmained in his pocket by ¢ oo,
r;?::;rﬁﬁ’olll;mh ng,nduvur was nof Asa,tl&;fsu,[L l.i)’wg AL i e i &COESOI%,S }aous,,,
> A . ! nnapp ik N ; ralsions t 40 Nandavar
: 015 ey tmrteeuﬁtih@ ‘gﬁgs‘?ﬁ day, aglhi’s Lol bl‘ili\h Osfti(é(l)'l::Ills:io;:‘r’()l'l(llz v:ietltling in front of
aposed that on the U b * twenty persons w k : fing i b
:::llf} gr(;il;)é)rcd the gate nzld SS:Z({G?B]?; dt\why };10 came mlld} he said tllll(é l::ame for medicine, and th
The first aco ok g siness .
first aceused. The fll: 1oame after three days as he hatt u o AR Oy
e st it ool AR ach occasion to get medicine. He
§: Ur()?s-exmmmtl-tl?gs i l(ilel fzund the gate open and went in,
only, he said, three 'm] 1d to give the first accused. ot ey o Sy
brought nothing 1111 I:is' l}i“ on the face of it, obviously false. s .
i & 1k :
This story 1s, L think,

i itappa Naika., He deposed
h witness examined for the p?osecu?‘?n&?%:;ltlg I\)vent to a shop near the
16. The fourteenth :1 that at about 10 o’clock on ’ﬁe) t./h)()(:l ottted W itolnl b b b G
he lived in Nandavar a9 house and sat on the jugli. e “Thero were others—they came from
gata of L ucculsild ; 10‘;zl;od “ whero P’ and he amilh tltfxr 3((1 east. Ile was then asked
c ” was as s e a ey e g ; : .
‘ S0 Were. e he publie ro : Sk sy
t‘hi(l)llgz]:g " After they clam'e ﬂg it:fd ZZ ’t’ un{)l he pointed to various accused. The exa
. s "« who 18 8
“who is so and so,

inion that it is absurd, T
in-chief then closedgl ing more about this witness thann flaxa}g:i?szr;l g£1§];§rr1ged i L
oo tefore a court of sessions anc st o
richical i ite 'ross-examination.,
i o Sl{clhnzglx\;z thoroughly discredited by cross 9\, PSR i qumcit )
B itness examined was Parameshra 11:/10.) )h Lz T Sl gy
17. The fifteenth v&}l "]1-;(1 been to Panemangalore where b b T o ol ot
Chowti day he de]v)Oiegs iﬁ: was on his way bnc]i{ ‘t;‘oGqulifizt:/lai'w il AL sl et
. " Bangar (tho frst aocused) si g i S A e e Shidi
2:;1]&?1’? I And’Banl%ﬁr?t(ﬂ:mengrgtil?gglftifu)ck him thrice on the right thigh with sticks
and Venkatramana DBhatta

lled and that
o v bt Vs it b e e gy
In cross-examination he s tinued. He did not com id % Dow’t beat,
after the beﬂtliélg l'iht(lax fnﬁ?ss;? C(]);elgid not ery out when he was beaten, but sai
ting but told all the v HAgoTE. v S
gg?x’t 'ge&t, S e, L did ot el from this man’s demeanour, his emdeng 3 iptrt);?l:gidtgnge
So fa.rhslzs infeie?ifpskc?ﬁ?sgfn il‘iftl‘;(’;_en ¢e is to be drawn from the substance o ;
ite worthless. 1 n y ;
:R:;estory cannot, I think, be belwved: s was head constable Pereira of Bmllt_vél sftgtﬁpn. On
. g g _ 4 . ‘
AR prosecutégnux;lgﬂgfy the inspector to mvestlga}]e thfi (:)()fmg])-l {isll;f“(;gedl\(f)?flg);z,
o g e beenOnp his way to Pauemangaloﬁe o 1?{:;“ h the offence was not
i ewctiori, Aink L o ) 5 el R the head constable,
alleiiod st e draft complaint was written and read to
alleged to huve been commm Ananta Pai’s shop while a draft comp ten an
1 that he waited at Anan
he dnposed that b
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Narsappaya and a fair copy made and read to Nursappuya and signed by him, and then
questioned Narsappaya and eleven other witnesses, and tried to arrest some of the
houses in Nandavar, and at three in the afternoon he undertook the inve
which he had been deputed to inquire into.

It seems to me to be hardly eredible that he could have done

His evidence was not satisfactory, There was a great
answers. PR ; ”

The complaint presented to this witness, according to him, is brought in as a dying declara-
tion. The witness was not able to say wheggwrote it.  He said it was o Brahman whose name he
did not know, and he explained that he had not been long in Bautvdl It has not appeared in
evidence who the writer of the complaint was, and I think it is ineredible that this witness can
be ignorant on the point. It seems to mo ineredible that he would not bave inquired who the
man was. The complaint is a suspicious doeament in this respect, that thero are two sections of
the Penal Code, viz., sections 143 and 141 quoted in it; and as this witness says that, so far as
he recollects, he did not supply the information, it would appear that the writer was some person
who was acquainted with cises, possibly with getting up cases.

Another matter that is suspicious in this man’s evidence is that his notes of what he sys
Narsappaya stated to him are identical with the statement in the complaint. It eannot but be
one is a copy of the other.

accused at their
stigation of the case

all that in sueh a short time.
deal of want of dircetness in his

19. During the cross-examination of this witness, after a long time had been spent in
questioning the head constable as to the accuracy of a plan he had prepared, I stated in conrt
that, so far as [ had seen after three weeks’ listening to the evidence in this case, the only conelu-
sion I could draw from the evidence that I had so far heard was that the charge Narsappaya
had brought of having been beaten in Ananta Pai’s shop was absolutely false, and I stated that

if Government wished to press the charge, a proper survey plan should he produced so as to save
the time of the court.

20. After an adjournment for tiffin, the Public Prosecutor stated that, after consulting the
District Magistrate and the Superintendent of Police, it was dotermined not to offer any further
evidenco, and referred the court to section 289, Criminal Procedure Code. T then stated that
the case was not one in which I would not be obliged to take the opinion of the assessors, and [
accordingly asked the assessors thoir opinion. The first assessor stated that the e\"ide ‘
against the first acoused was unworthy of any credit, and he s
tion against the accused two to fourteen was at least doubtful,
with the opinion of the first.

21. As for the case against the first accused, I need only say that
be placed on the evidence of the witnesses who

nee

tated that the story of the prosecu-
L'he other two A88e880rs conerred

d, 1) nly no reliance whatever can
mplicate him in the, transaction,

22 As for the case against the aceused two to fonrteen, T Lave stated the substance of the
evidence of each witness as he was examined and what I {hoy ’

) 2 ht of it. wi "
thought each witness for the prosecution successively unworthy gf al(x)y 1crcdiltt. will be seen that I

23. In my opinion the one cloar and distinet inference to he drawn i
Narsappaya’s charge that he was beaten in the heart of P y ey
X GG atinald falot of Panemangalore on the

Mr. Macfarlane’s evidence is most important. I see no wa,
inferring from it that Narsappaya’
by Aranta Pai’s shop a few minutes, if nof g few seconds, aft

and if such an outrage as Narsappaya alleged had really been committed, it ig impossible to

suppose that there woul | not have been gathered there a laree or :
Buat even if Mr. Ma?farlune had not happened to pugss, ?ﬂvg,ﬂ(’mﬁn‘z{"ff‘m l_’gl’sl ?l")P'
would be that Narsappaya’s charge was untrye, Y usion in this case

If five or six men had been beating Narsa aya in Ananta Pai’
places, it is perfectly clear that there would hﬁl heen ha?(;ll; amll l?:r:i:}:so
not have upset or broken. A jar with g hole in it is produced, but if it
by a stone thrown at it, the stone would have smashed right through the

24. False charges are of quite frequent occurrence in Indi it i
charge occupies the attention of g Sessions Court for over thr:e lv?"ot})lgst e
charges seldom get so far as the Sessions Court, The e m
them. The present case is an exception to wh

abundantly clear—it is at least the inference that [ clearl A my opinion

brought was false. I cannot, of eourse, say when or by :'V{O‘lll:‘ﬂl:‘é th;l;aii)thto charge N arsappaya

of opinion that he was not beaten in Ananty Paj’s shop. caten, but I am cleay] y
The accused are acquitted and will g sot

at liberty,
25. An important question arose in thig case, name] ¢
right, put into the box and examine ag their witn’ess a (I)n‘};,nv‘\’v}/ll‘l)(t)llir (;‘he Proseention could, ag of
the committing magistrate. The decision of ad not

! the question dq °en examined before
section 236, Criminal Procedure Code, at sect(ilon savns tl(:g: ’;(}:egnﬂfh" Proper construeting of
what evidence he expects to prove the gui ! @ prosecutor hag

It of the accused, he gha]] « examine /iy v

this case is that
drd September is

y of getting over it, or, if not
s charge was not correct, Mr. Macfarlane must have pas;(e)-d'

ex the time of the alleged rioting,

ps which are quite smal]
n the shops that would
had been real] Y broken
jar.

Jom that 4 false

‘he reason §
. / son 18 that sye
police or the magistrates ag -

at generally happens, but i fa 1o a rule deteet

stated by
itnesses.”’
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His witnesses include those examined by the committing magistrate originally under section 207
s well as supplementary witnesses examined by the magistrate under section 219, Criminal
Procedure Code; but does the expression mean any other person whom the prosecutor may
suppose to be acquainted with any fact in the case P One object of the preliminary inquiry is to
acquaint the accused with the nature of the evidence he has to meet, and in the case of the
examination of supplementary witnesses the accused is to be furnished with copy of the supple-
mentary evidence if he requires it. This object would be defeated if the prosecutor could call at
the sessions a new witness. That this is not conte ted by the Code appears to me to be
implied by the absence of a section giving to the prosecutor power similar to that given by the
acoused under section 291. That section confines the accused to the witnesses of which he gave
a list or a farther list to the magistrate, except when any person not named by him is in
attendance it is provided that he shall be allowed to examine him. Another consideration leads,
I think, to the same conclusion. Section 291 says the accused has no right to have other
witnesses summoned, but if it were contemplated that the prosecutor could call a new witness, the
Code would also have provided for the accused in such circumstances being allowed to call
evidence to diseredit the new witness. As there is no such provision, I infer that the Code did
not contemplate and does not authorise the prosecutor to call as a witness a person not examined
by the magistrate.

26. The question then arose whether the man the Public Prosecutor wanted to examine
should be examined by the court under the authority given to the court by seetion 540, Criminal
Procedure Code. The%eourt is by that section required to examine any person if it considers it
necessary for the just decision of the case, and is given a general power of examining a witness
at any stage of the trial. The power given by thxs. section shoul(}, I think, be exercised with due
diseretion.  Except to supply an accidental and unimportant omission, it is generally objection-
able to bring in at a sessions trial new evidence against the aceused. Mer. Jugtico Trevelyan in a
case reported in I.I.R. 14, Cal.,, 245, declined to call as a court_witness a man because he did not
think he could put implicit reliance on his evidence, and I think that in the case of a doubtful
witness the court would most gravely err if the court examined him. In the present case the
man sought to be examined is the overseer who accompanied Mr. Macfarlane as he assed
through Panemangalore. This man was summoned for the defence, but the defence has told
him that he will not be called and the learned pleader for the first defendant, Rao Bahadur
Shiva Rao, explains that this was done becanse Mr. Macfarlane having been called by the court
gave the evidence that Dasappaya was called to give. It was also stated by Mr. Shiva Rao, and
was not contradicted on the other side, that an adjournment of the preliminary inquiry was
obtained by the prosecution with reference to the examination of the Local Fund Engineer and
others presumably including this man Dasappaya, and that the prosecution did not examine
Mr. Macfarlane as a prosecution witness. Under these circumstances if Dasappaya gave aniy
evidence in support of the prosecution, it is pretty certain that no one would believe him: g
therefore, am of opinion that it would have been a very grave error for the court to have
examined Dasappaya.

MaNcaLorE, (Signed) W.C. HOL_MES,
2Uth November 189}, Sessions Judge,

IN THE HIGH COURT OF JUDICATURE AT MADRAS.

Tuespay, THe 10TH DAY oF SEPTEMBER 1895,
Present :
The Hon'ble Sir Arraur J. H. CoLrins, K, Chief Justice, and the Hon’ble Mr, Justice PARKER,

(Criminal Appeal No. 149 of 1895.)

The Public Prosecutor, appellant, and (1) Supi Beary, (2) Ali Beary, (3) Shidi Beary, (4)
Ucha Beary, (5) Sabu .Bem-y,p(}é) Hammade Beary, (7)_ Badava Beary, (8? Idine Beary, (9) Abd-
ullah Beary, (10) Venkatramana Bhatta, (11) Sanna Ali Beary, (12) Ibrayi Beary and (13) Sanna
Zbrayi Beary, prisoners (prisoners two to fourteen in session case No. 33 of 1894 on the filo of the
Sessions Court of South Canara), /3 : ;

Appeal under section 417 of the Code of Criminal Procedure against the judgment of
acquittal passed on the accused in calendar case No. 33 of 1894 by the Sessions Court of South

nara. »
s a.'Ir?‘hia appeal coming on for hearing on Monday the 2nd Septem_ber 1895, a_ngl counsel not
appearing on behalf of the prisoners seventh and eighth ; upon perusing the petition of appeal
and the record of the evidence and proceedings before the Court of .Sess_lon; and upon hearing the
appellant, and upon hearing the arguments of Mr. R. Kuppusami Aiyar, vakil for Gangamma
(widow of the deceased Narikombu Narsappaya) and of Mr. K, Naraina Rao, vakil for prisoners
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Narsappaya and a fair copy made and read to Narsappaya and signed by him, and then
questioned Narsappaya and eleven o(}her witnesses, and tried to arrest some of the accused at their
houses in Nandavar, and at three in the afternoon he undertook the investigation of the case
which he had been deputed to inquire into,

It seems to me to be hardly credible that he could have done all that in sne

His evidence was not satisfactory., There was a great deal of waut of
ANSWOrs. "'

The complaint presented to this witness, according to him, is brought in as a dying declara-
tion. The witness was not able to say whegwrote it.  He said it was o Brahman whose name he
did uot know, and he explained that he had not been long in Bautvdl. It has not appeared in
evidence who the writer of the complaint was, and I think it is incredible that this wituess can
be ignorant on the point. g It scems to me incredible that he would not bave inquired who the
man was. The complaint is a suspicious doeament in this respect, that there are two sections of
the Penal Code, viz., sections 143 and 141 quoted in it; and as this witness says that, so far as
he recollects, he did not supply the information, it would appear that the writer was some person
who was acquainted with cises, possibly with gotting up cases.

Another matter that is suspicious in this man’s evidence is that his notes of wh
Narsappaya stated to him are identical with the statement in the complaint.
one is a copy of the other.

h a short time.
direetness in his

at he says
1t eannot but be

19. During the cross-examination of this witness, after a long time had bee
questioning the head constable as to the accuracy of a plan he had prepared, I stated in conpt
that, so far as I had seen after threo weeks’ listening to the evidence in this case, the only congly-
sion I could draw from the evidence that I had so far heard was that the charee Nul’sappu, I
had brought of having been teaten in Ananta Pai’s shop was absolutely false, and I stated tli)at
if Government wished to press the charge, a proper survey plan should be produced so as to sgyv
the time of the court. ave

20. After an adjournment for tiffin, the Public Prose
District Mag‘istrt;te ﬂ.ll'ld 1the Superintendent of Police, it w
evidence, and referreld the court to section 289, Oriminal Procedure Cod ‘ — ;
the case was not one in which I woulfl not be obliged to take the Opil?ioitloof tIh :l::sle ;(;11?(1 Il;u};
accordingly asked the assessors thoir opinion. The first assessor stated that Athc (;\"i:lllf( )
against the first accused was unworthy of any credit, and he stated that the stop of the pr ki
tion against the accused two to fourteen was at least doubtful. 1'he other 54 é)f ' Yhe prosecu~
with the opinion of the first. ‘ Se8sors coneurred

21. As for the case against the first accused, I need ¢

: : nly say that no relj
be placed on the evidence of the witnesses who implicate him in the, trmmuct‘;kghco

22. As for the case against the accused two to fonrt
vidncs of cach witnaes p; o wes Skamingd pd uhatuIeeillll’mlxg;i\atvgfSittute(itum'lslulbsmnoo of the
thought each witness for the prosecution successively unworthy ' Wit be seen. that I

- of any credit,
23. In my opinion the one cloar and distinct inference to be drawn i

Narsappaya’s charge that he was beaten in the heart of P

in all probability entirely false, of Panemangalore on ¢l
M. Macfarlane’s evidence is most important. Is ' : -

inferring fro:n.,it that Narsappaya’s cl'mrgepwu,s not corf:ct].lo ‘I;Iury I(\)lfafg'}(;tlrll::ge over it, or, if not,

by Aranta Pai’s shop a few minutes, if not g few seconds, after the ti;nn of tl must have passed

and if such an outrage as Narsappaya alleged had really been commithe q ,;e.al!oged rioting,

suppose that there woul { not have been gathered ther. d round ‘:\1 18 Imposgible to
But even it Mr. Mm’zfarlune had not happene i) nanta Pai’s shop.

wonld bethat Narsapp;xya % charge was untruo. ) Y conclusion in this €aso
It five or six men had been beating Narsappaya in A 30 ;

places, it is perfectly clear that' therg would hn}:r}()a l);oen haﬁ?i;tamll f: r:izl{lops vi'hmh are quite sma]]

not have upset or broken. A jar with & holo in it i 2 I the shops that woulq

by a stone thrown at it, the stone would have smash(?dpi?glllltc i(li;c})l;ghiftli]te ?:;l been reall Y broken

24. False charges are of quite fre uent ooen i i L

charge ocoupies the attention of a Sessigns Court lf;iogggrlxth{-:g lv?r’ I;;ut it Tdtm. 1
oharges seldom get so far as the Sessions Couyt, The police or tﬁe .
them. The present case 18 an exception to what generally hg "
abundantly clear—it is at least the inference that Yo

n spent in

cutor stated that, after consulting the
as determined not to offer any further

whatever can

n this ~cage s that
e 3rd September is

v that a falge
o tw T€ason is that syeh
I1strates ag g r :
rate ule dete
8, but it ig ; Wk

> I clearly draw—t1.. 0 my opinion

brought was falso, I cannot, of course, say when o by w‘l)ionllal‘xz wthdtbtho tharge Narsappoya

of opinion that he was not beaten in Ananty Pai’s sho 48 beaten, but I am clearly
The accused are acquitted and will be got 5 :

2 e t' t liberty,

25. An important question arose in this case, name]

right, put into the b'of and examine as their witnss (:n)::’nw“}:ﬁ(t,hi;she b beooution could, ag of

the .comm1tt18g. m_aglls lg)a.te. 2 ecdeelsmn of the question depends on tILO rone. amined before

gection 286, Urimina rt(;C: iy Tl}at section says that after th g o1 ruetion of

what evidence he expects to prove the guilt of the accused, he shu]l?‘ I;;%ﬁc-"t“, has stated b
10e /s witnesseg

A A P . ~ A~

A,

A A A R A A A A A A AN A AN AN AT

No. 1808, JupiciAL, 1418 NovEMBER 1896. 9

e s i

His witnesses include those examined by the committing magistrate originally under section 207
s well as supplementary witnesses examined by the magistrate under section 219, Criminal
Procedure Code; but does the expression mean any other person whom the prosecutor may
suppose to be acquainted with any fact in the case ? ~One object of the preliminary inquiry is to
acquaint the accused with the nature of the evidence he has to meet, and in the case of the
examination of supplementary witnesses the accused is to be furnished with a copy of the supple-
mentary evidence if he requires it. This object would be defeated if the prosecutor could call at
the sessions a new witness. That this is not contemplated by the Code appears to me to be
implied by the absence of a section giving to the prosecutor power similar to that given by the
accused under section 291. That section confines the accused to the witnesses of which he gave
a list or a further list to the magistrate, except when any person not named by him is in
attendance it is provided that he shall be allowed to examine him. Another consideration leads,
I think, to the same conclusion. Section 291 says the accused has no right to have other
witnesses summoned, but if it were contemplated that the prosecutor could call a new witness, the
Code would also have provided for the accused in such circumstances being allowed to call
evidence to discredit the new witness. As there is no such provision, I infer that the Code did
not contemplate and does not authorise the prosecutor to call as a witness a person not examined
by the magistrate.

26. The question then arose whether the man the Public Prosecutor wanted to examine
should be examined by the court under the authority given to the court by seetion 540, Criminal
Procedure Code. The¥eourt is by that section required to examine any person if it considers it
necessary for the just decision of the case, and is given a general power of examining a witness
at any stage of the trial. The power given by this section should, I think, be exercised with due
diseretion.  Except to supply an accidental and unimportant omission, it is generally objection-
able to bring in at a sessions trial new evidence against the accused. Mr. Justice Trevelyan in a
case reported in LI.R. 14, Cal., 245, declined to call as a court witness a man because he did not
think he could put implicit reliance on his evidence, and I think that in the case of a doubtful
witness the court would most gravely err if the court examined him, In the present case the
man sought to be examined is the overseer who accompanied Mr. Macfarlane as he assed
through Panemangalore. This man was summoned for the defence, but the defence has told
him that he will not be called and the learned pleader for the first defendant, Rao Bahadur
Shiva Rao, explains that this was done because Mr. Macfarlane having been called by the court
gave the evidence that Dasappaya was called to give. It was also stated by Mr. Shiva Rao, and
was not contradicted on the other side, that an adjournment of the preliminary inquiry was
obtained by the prosecution with reference to the examination of the Liocal Fund Engineer and
others presumably including this man Dasappaya, and that the prosecution did not examine
Mr. Macfarlane as a prosecution witness. Under these circumstances if Dasappaya gave anfr
evidence in support of the prosecution, it is pretty certain that no one would believe him: £
therefore, am of opinion that it would have been a very grave error for the court to have
examined Dasappaya.

MaxGaLORE, (Signed) W. C. HOLMES,
27th November 189}, Sessions Judge,

IN THE HIGH COURT OF JUDICATURE AT MADRAS.

Tuespay, tHe 10T pAY or SEPTEMBER 1895,
Present :
The Hon’ble Sir Arruur J. H. CoLuins, K%,, Chief Justice, and the Hon’ble Mr, Justice PArKER.

(Criminal Appeal No. 149 of 1895.)

The Public Prosecutor, appellant, and (1) Supi Beary, (2) Ali Beary, (3) Shidi Beary, (4)
Ucha Beary, (5) Sabu Beary, (6) Hammade Beary, (7). Badava Beary, (8) Idine Beary, (9) Abd-
ullah Beary, (10) Venkatramana Bhatta, (11) Sanng Ali _Bearl, (12) Ztrayi Beary and (13) Sanna
Tbrayi Beary, prisoners (prisoners two to fourteen in session case No. 33 of 1894 on the file of the
Sessions Court of South Canara). st y :

Appeal under section 417 of the Code of Oriminal Procedure against the judgment of
acquittal passed on the acoused in calendar case No. 83 of 1894 by the Sessions Court of South
Canara. g

This appeal coming on for hearing on Monday the 2nd September 1895, and edunsel not
appearing on behalf of the prisoners seventh and eighth ; upon perusing the petition of appeal
and the record of the evidence and proceedings before the Court of 'SeSS}OD ; and upon hearing the
appellant, and upon hearing the arguments of Mr. R. Kuppusami Aiyar, vakil for Gangamma
(widow of the deceased Narikombu Narsappaya) and of Mr. K, Naraina Rao, vakil for prisoners
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(one) to (six) and (nine) to (thirteen), and th i
day, the court delri‘vered the followingzr’ ® oose having stood over for consideration till this
Judgment.—This is an appeal by Government ] .

a 5

(sev_en) ’E“d (t()m) tp (fourteen) by ‘ghe Nessions Court o%aslgsihﬂmaz;r Falli

sectlon; 302, 326, ‘1:118 a‘r_ld. 143, Indian Penal Code, It is explained b_yatﬁg f}lf&gusj)mlhng Aiitog

through a misapprehension no appeal has been presented against the acquj ublic Prosecutor that

aatd the oppoal & sopsite i ke Te it 16 acquuttal of the first prisoner

The evidence for the proseention gvent to show

L - th t 11= v
deceased, had acquired lands at Nandar. Some of tﬁesf Iﬁlli&rﬁtgmﬁg nI\ k::(l;:!lf:'I;I;ayz, no‘:
: ght at cour

auction in execution of decrees against first prison i : : :

who had got into pecuniary di%ﬁoul_ties. I')]7ho gcl;nvsv;:fu:asng: :v[:g:'l:}nf”;l J_um of that place, but
unpleasant as possible for the auction-purchaser, and his Jesseo S]l;l' matters were made as
witness, has only been able to cultivate by obta‘ning labour from . l_lranayix, first prosecution
continually obstruet fzd, s0 much 80 that he has been in constant nee(dl»‘i fant l\.lllago'and has been
case for the prosecution is that prisoners (two) to (fourteen), Mappilus 0 1;0 10?1 (]iSSlBtance. _ The
to wreak vengeance on the auctmnjpurchascr, went to Puueﬁlanglf;ll)om oilmtll)] oyed by first prisoner
ber 3rd to give Narsappaya a beating, and that when the latter saw them c‘i)lm X "1}“8' of Septem-
in the shop of one Ananta Pai into which the Mappilas followed hi I:lmg o =08 peluge
beating that he died in consequence on September 14th, ™ #nd gave him such a

The witnesses called for the prosecution consisted of | i i
of neighbowing shopkeepers and persons who happened tol&%:?f?tgglsgf (Zth;: f}on t{md a numbey
pot geem to have been suggested that any of them were conneeted with aje favt'le tme, It does
in consequence of the sales of the first prisoner’s lands, The sixteenth w'fmné 2% Ndaves
(?onstuble, Mz. Pereira, who arrived on the spot shortly after the beatin and t ll,n%s bl head
from Narsappaya before sending him off to the hospital for treatment § anc took a complaint (@)
The Sessions Judge did not doubt that Narsappaya had been g.';,verp] b
of opinion that the story that he was beaten in Ananta Pai’s Shop‘wm alt. '}: theatnn, but he was
expressed himself in the very strongest terms against the credibility of t]lc‘%(‘; er false, He has
but he has made it clear that the bias of his miud was affected b  Prosecution witnesses,
faot 1;, in our o;;xmon,lwholly inconclusive, y one fact only, and that one
t appears from the prosecution evidence th hi : :
Pai’s shop the Local Fynd Engineer (Mr, Macgfrl:l}:)lelﬂ;;pg?é’émg Was going on in Ananta

D 2 mys s ) 5 v
Panemangalore. This gentleman was walking and was followed by ht;; c( a(nn.e down the street at
: L by *us carriage,

A,
- AL
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quittal of prisoners (two) to

;panied by the overseer and was engaged in check-mes He was accom-
The proqeoutlon ov1deqce 18 t.0 the effect that when some one gave the al
rlrla.s coming the (lizlappllas slipped away out of the shop and made ((:ﬂil urIT that the % Dhorai »
thgrzhv;ereea g%;ooe 4 ix:]m?l{s peopl% about in the street, ~ Mr, Macfarlane de Wflsda feast day and
gl t? bng g e ﬁ)wg. usiness with his overseer, that his attenti Posed that he passed
any disturbance and that he did not notice anything in partieyl ntion was not drawn to
tho Sessions Judge has discredited the whole prosecuti tp imon T 18 on this one fat that
Mcr. Macfarlane was called after the third pro on testimony,
witness as he was goi?g out into the district. o
1% .zlear that th(f J uflge s mind was strongly biassed against the prosecuti Y
witness onwards every person called has been denounced as a “fa] eoution. From the foyrth
dqnounoed and his evidence chargctm:xsed as a tissue of falbelinds i SSV _ Witness, his demeanour
Wﬁ:,?tess ?heh._T U..Fge Eas Ilf‘ecﬁ?ded in his notes (before g word of the eV'dl th regard to the fifteenth
{;vr;; el;l in his face. this remark: was recorded before the witne iCence) t]“? remark “lying
ut characterize 1t as most improper, but the whole gl L €88 gave his evidenoe we cannot
%srcssxel E;l:g‘:icfglr‘(s)g%hg?: an(i thatdthi case was mot amea:h:c;n;grks' nlf!do 1by the Judge in
) he remarks made by t : a judicia :
The offence may 1ot have heen alloged t?), hl;c:r g lziggrrlp;mlthe.copduct of.Jheud conf:tua:ﬁfe Plabuiva:
but he had been sent specially to mquire into the dj Place within the limits of hig own Sth

L : : : ' st ) 1

justified asa police officer in taking notice of he 2;2??199 at Nandavar ang he ok “::t(:::;])]n’

suffering from severe injuries, plamt of Narsappaya whom he { (‘i
oun

There may be a question as to how far death,

i i : was the re AR
me(lhcal gwgo‘iniixz'sﬁ 01;;1:) onsidered by the Judge, nor was 13;1 Ise(f)ﬁ t}?e njuries received, hut the
s;([)xto)nffe thé lotdas ‘fﬁoségggiﬁaily 1& cfoinsequence of the ero 3 :‘;ﬁ‘;qe xtl}to' The trial was

: eared for the first pri fu mation (mogtlv 3
e to an end since the Public Prosecutor declingdlign::]l(Mr' e Rao) und th(e ;3)::3 ltuflef:
of the attitude taken by the Judge, any further eyj dence in ¢ at las

It _appears dto us 11:I3at the case for the Prosecution is net onsequence
Macfarlane’s evidence which may be ageepted in ifs 8 oy bo 10 the least o
that a Kuropean gentleman walking through the bazag Y5 but it seemg 4, 3t
notice what was going on in any of the gj, ‘aar street of g native toy

fiected by Mr.
most improbable
1 would specially

i Mappilas q speciall d
approaching and that Mr. Macfarlane’ i ispersed wh pecially ealle
J?xl()lge would not permit the overseer t?) Sbeaitent]on Was engaged withelghzh%v?mage was secn

given evidence which could fairly be said to i d veare quite unahle rscer.  Why the

to allow them to call further evidence to mee?;L I:te 48 defim Had ho
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tried out, we have no option but to direct a retrial. The acquittal
aon tl}::?’;et‘l’m(z;’%ge::d 1&"311) to (fourteen) is set aside and we direct that they be retried
gf It:!l;l:oélssl;sions Court of North Malabar.
{ (Ordered accordingly.)

(Signed)

P

C. G. TODHUNTER,
Dy. Registrar, Appellate Side.

Proceedings of the High Court, dated 10th September 1895, No. 1760.

cannot but observe upon the length to which the Sessions Judge has allowed
ted. The trial apparently lasted for three weeks though the facts were in
. and. as far as the High Court can perceive, there was no reason, if the trial had

ﬁ efﬁalgfgi ;S;O,n!(lj?l(ci;e{:js, why the case should have lasted more than three or four days.
9. The latitude granted to the pleader for the first prisoner (Mr. Shiva Rao) dppears to have
boen most objectionable, His cross-examination teems with matter which is absolutely irrelevant
1:3?1 which thga Sessions Judge should have excluded. The High Court regrets to observe that

the record cannot but produce the impression that the Sessions Judge does not exercise a proper
coztrél over his bar and is not strong enough to exclude irrelevant matter from the cross-examina-

tion of the witnesses,
»

The High Court
this case to be protrac

(True Extract.)

(Signed) D. W. G. COWIE,
14th Oclober 1895. Ag. Registrar, Appellate Side.

Road judgment in Session Case No, 38 of 1894.

Read judgment in Referred Trial No. 27 of 1895.

—e

Proceedings of the High Court, dated 16th September 1895, No. 1812,

Tho High Court observes that thero are certain matters connected with the trial which ought
not to pass without notice.

9. The trial of the case, apart from the speeches at the conclusion, lasted over thirty-eight
days, that is, parts of nine weeks. In only one of those weeks was the trial proceeded with for
six continuous days. Generally it was taken up on four days in a week, in one week on three days
only. This method of dealing with a trial for murder appears to the High Court most improper.

3. If the trial of this case is to be taken as a sample of the Judge’s work, it shows, in the
opinion of the High Court, that he has no a preciatiqn of the value of public time and exercises
no control over the vakils practising before him. His own notes condemn him and the High
Court is compelled to note that they justify the further inference that the Judge cannot dis-
tinguish relevant from irrelevant evidence,

4. Throughout the notes here and there the examination touching the most trival matters is
taken down in full (see for instance pages 153,197, 811, 208, 104, &e.). It is well that question
and answer should he given when specially important matters are spoken to; but the Judge has
no such diseretion. There must have been a great waste of time occasioned by the way in which
the evidence has been recorded.

5. The special attention of the Judge is called to pages 32 ef seq. It does not appear that
the Judge made any remonstrance against the proposal of the vakil to allow the witness to
exhibit on his person the methods adopted in strangling th.e ‘n}u.rdered b(_)y! F rom j:hls instance
as also from the endless wrangles about objections to admissibility of evidence it is inferred that
the Judge has little or no control over his bar. The.enormous durt.a,tlon of the trial and the
allowance of ten days to the prisoners’ vakils for their addrosse.s point to the same conclusion.
Really there was no reason why the case should have heen exceptionally long. Probably a good
deal of time was wasted by the practice of the Judge in calling as court witnesses persons whom
the prosecution wishes to examine, but is not allowed to call because they have not been sent up
by the magistrate. No less than seven persons were so examined, partly by the Judge and also
by the vakils on both sides.

6. In the result a trial which began on the 12th December 1894 was not olosed till the 2nd

March 1895. '
7. As a natural consequence, the returns for the first” quarter are most unsatisfactory, The
Judge has sent an explanation which still leaves some days unaccounted for,
(True Extract.)
(Signed)  D. W. G. COWIE,

]/{(/lf Otffobﬂ' 1896- Agr Re‘(/-‘:st'-ur’ Aj?pellah Sido,
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Order—Mis. No. 2231, Judicial, dated 44}, November 1895,

The Registrar’s letter, together. with its enclosures, will he
Mr. W. C. Holmes for any explanatioy op remarks which he may

(True Extract.)

communicated to
wish to offer,

(Signed) i PRICE,
Chief Seeretary.
To the Public Department.

———————

G.0., Mis. No. 2440, Judicial, dated 26th November 1
Read—the following paper :—

W. C. HOLMES ‘Esq., B.a., 1.CS.
Fronbanam, to the Chief Sécretz,xry to
1895.

T have the honour_ to acknowledg_e the recqipt pf the proceedings of Govern.

ment, No. 2231, Judicial, dated 4th instant (with its enclosures) calling for any

lanation or remarks I may wish to offer on thg letter of the Acting Registrar of
’(cal}fg High Court to you, dated 14th ultimo, No. 2878.

2. The Hon’ble Judges of the High Court suggest that it would he advisable
to emi)]oy me, after my return from furlough, in

some department other than the
iudicial. I greatly regret that the Hon’ble Judges wish that T should leave the
zludicial department. The work of the Judicial department is work in which I

take, and have for many years taken, the deepest interest. Before I came to India
I joined one of the Inns of Court and have kept all. my terms except one—some
before I came to India and some during my last furlough, T haye passed the
necessary examinations and hope to be called to the bar on the first occasion I am
in London. Ever since I came to India I have looked forward to being a Distriet
Judge, and since I was first appointed to such g post between five and six years ago
1 have found the work to be exactly the work I could most, wigh to do. 1t is work
that gives me the keenest pleasure,.and 18 to me work the mere performance of
which is its chief reward. ~ Such being my love (for the expression is not tog strong
for the work I am now employed on, it will he understood how keenly I feel the
suggestion of the High Court that I should not return to it,

3. If I were myself aware of any in.aptitu.de for dealing with judicial work 1
should not hesitate to admit it. T sometimes, it i true, have found the work that
came before me exceedingly difficult, but I o not attribute that to any inaptitude
on my part in dealing with the work, but to the difficult natuyye of the work itself, |
think the real reason for cases sometimes seeming g difficult to me is that | £0 80
thoroughly into them that difficulties present themgelyeg that would not be otherwise

arent. s s 3
i How I did my judicial work during the foyy and a half years T have been in
this court can, to a certain extent, be inferred from the statistjo showing the numbey
of appefalallble cas:?sl decided, the decrees which wepe appealed against, and the

of the appeals. e Bt
resulto ok of 82 1regula(i' suits disposed of f? mde appeals were present
three appeals my decisions were confirme > a0d two appeals are st ing i

:}rlle High Bourt. The suits v doubt were ip the majo}x)'?ty of czss;:}llsgsrﬁl(;?g,;):lr;
that there should have been b(.) few appeals from my decisions and that tLoq(’a few
should have been so far unsuccessfu] shqws, 1 submit, that my work wag saktisfac-
torily done. vil miscell

"I now turn tﬁ-cm] nzlsgg :;gouis Iitlppe(elzaxls. If
. me to this cour Calable decisiong, i
zlr?;ga%scéere preferreg. ; Tl}et21 appeals that wope p o Bt of 1y ;
ions being confirmed in sixteen cases, reversed in four and e i
'SII‘(I):ase miscellaneous civil appeals were oftep vary complicated aﬁlgn(?i?{iic&?t, (:111113

8935.

District and Sessions Judge, South
Govermnent, dated 15th November

ed in five cases,
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hat out of 21 appeals disposed of only four should have been reversed and one
at out of 2 y R el
the anded is a result which I think is not unsz.itlbfactor}.. ke ety
or e important civil judicial work in the court is the dispos f regula
- n(])(}St lmpl(z)u appeals, I find that since I came to Mangalore I dlsposedhof
yals. regular ) ; : s i is
{}ggw}: inst which a second appeal lay. Second appeals wmehples?.n‘fed up (t)o : .
()_. aoaf as we know in this office against 181 of tho.se 637 deglslor}b. ut o
Gk ati ‘gdrmdy decided my decisions were upheld in 117. In thufieen cases
£ als P =
lfl)l ami'eivilich were connected) the decrees were modified. In ten they were
our o , gy |
(- rersed, and in eleven the suits were remanded. . o 0 s
rev el'l‘l ) gular appeals that come up for disposal in this district are gen : y
3 4 < A . - ) e . Vt . 3
i ]10 ]Flﬂxis I believe is the general opinion among persons in a position to ju jgc,
dlfﬁc_u 5 YOT 1t by the number of decisions from cases fl:om this (ilstrlct that
and it i8 b (}m(l: 5 ezrortq This being so, considering that in nearly 72 per CEl:t.
appes 10 law r 8. 1 R V. ' .
b pedf lclll zi i()1‘1s of 1111ine no second appeal at all was preferred, and that o(lixt of Lzl |
3 y )18 . . r " R A :
. bu(Jdl' )eosed of I was found right in 117, and my decisions only reversed, varie -
cases disy

anded in 34, I think the figures show that my work was satisfactory.
or remande )

: S il pending before the High Court a propor-

AEIROE t}f ,t.mf ’ﬂ:e} ggégoflzbsvsil?tll)l(la (?onﬁrm%d, the result will be thz{t,t out of 637
i 611 O«raigst which a second appeal lay disposed of by me 937 per Cellt-.
regular - e a"ﬁlertaccepted by the parties or confirmed by the High Court and
will have Peen . t. will any alteration in my decisions have been made. .
it ¥ S (icll"ssed 808 orders on miscellaneous petitions that were liable to

I ﬁ“(}?th?tordﬁﬁs were appealed against; one was confirmed, two were com-
spent di 'mfcl High Court, and in one case there was a remap.d.
B s b Wout 1,500 judgments and orders of mine which, though not open

i Wbtle'?ll))(')ect fo revision by the High Court. Only six revision applica-
to appeal, b t (]l and in all cases my judgments or orders were supported.
Mg Ware ph c?qn]f/ ﬂ’ e figures I have given can be held to show an maptitude for
e o nol;c{t u'rll‘}\@ ;lumbber of my judgments and orders that have been mterfereﬁ
Ju.dungl \\iol igh! Court: either in appeal or by way of revision, is only & stFa
w1th.by . le] 1tb tal, and ’it must be remembered that the work of. this court is (f) t}e)n
i file- 1(1)1 Jlicated, that at first I was new to the peculiar cu_stofmls of t (Z
dxfﬁculic = wd %lmf whén I first joined the court, owing to the work Ol the coxlu'
?)Vpst (1;(22itil;11ill anfro'»lrs, I had to work at high1 preslsur?.th e()é(\)zllllrtappgilll gr&r}eg;l;tg

ot s i ivil work of ‘ rily afte

and .gﬁsce]luneou&;) Ii ()E?dﬂéﬁ::'fi It);?ll: f(i)lfeﬂ(l)(f3 (iclhe District Court and Sub-Court r(ég
I joined the ?Olur otk of the two courts must be taken together) then? )w?re z:) 12
t}'u:.; mattorlt 10 vrdin r, that is to say, there was considerably ‘ove1:l ‘?1 y Lflr Sltwqu
?Wﬂ £ty SOpm'che %;‘st day of this year the number was 194. Cl 18 (ies%1 eno;
o t nt] e excellent work done by my Sub-Judge Mr. (1) _ letI; utime s
%fxotaflz’o?lltlﬁbgte(i to the result by disposing (if E()): lth(;:)‘:;él?[t)llzgi ‘;‘30;1'{1 w;; e Moo
may ‘}ISO be pa}*dcc)ll'u?ld lfai s';aff,ctllcl)if{ tllr? \tvltlg mgrning an.d pontinuing “with g!'lort
g ah:n(i)?tjqqiﬁlr};nd meals till five and sometimes six 1n thg evelinnagl;out 1(1)1;3:
intervals for lth "t]l({; ear the number of appeals pending has rm((alnt }&[ g
{he Befﬁnnlrli‘%iz is dug to heavy sessions work, to my ill-health, and to Mr.
wndred. §

Menon’s illness. : e ficures I have given show that I had
. ; bmit that the figures :
i i thl?lkkflgvrs,ll:(?;ﬂ&d tfﬁa Sfgcts of the various cases that came before me and that
rou o :
it or lied to them sound principles of laW: d of by me since I came to Manga-
aPpI find that 122 sessions Iofases Werec((i)lggfbi?onz ig’ 87 acquittals, and fourtesn
] there were ct1ons, s .
L it T e el
3 ence el .
gletacfc ‘tllszd7 lgl::ls:g; ?r? (v}vﬁihat}rliizrwere c%)’nvictionstm 42 cfab:c(]elsleﬂ;(;:;e;gl :v {elfé)?ﬁls
g i in this office. Twenty-six of th s
of which tIhe r?siﬂt tllfelgéon::rr: clen V::;Svarie d, in seven the fieclsul)n re\(rie;'}sled‘ w:xolly
m13s9d. ell silogsome appellants. The High Court in revision enhanced the sentence
and in one:

“in four cases and released the prisoner i one. Of the 87 acquittals one was
m f
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gainst and another was take :
appealed agains aken up by the Hio :
both cases a retrial was ordered. Qpe appeal agginst an ;;"‘51( ‘C"ﬁ"t
was dismissed. fhe rallow
The following table will show how the wor :
work of the Sessions Courts of the Presidcncyf k I did compar
the figures :(—

Suo motu, and in
mg a withdrawal

: ed with the oeneral
or the last three years of whicl?I have

M e ——
\%{ T 10
it Average for the Presidency, My work
for four
and a half
‘ 180 1892. 1893, yuars,
| ——————
Confirmed v o e o 2 i s e
Varied .. s o o g &1 * 2, . 22. h8 71-4 63
Reversed ae .h se i A} g o™ o ‘l’ 6 17-4 16- 19
Do. and remanded . 5 o~ - L 12:16 18 8 95 167
Confirmed as regards some appellants e . 16 8 17 o
A R L " 9 5 144 ‘ 23
e LT 100 T S e pee

LR S U 0 BT SR A O

I think these figures show that my sessions work is ot far £y e
for the presidency. What I am absolutely positive of is this Lt] s the average
each case was arrived at after a deep and thorouel, oxaﬁlinzlzlt,ionldtfmlv cecision in
the case, after a patient hearing of both sides, and after very i) | the facts of
consideration. Others may differ from the opinions [ ‘f()r ‘l)d Cmefu] thought anq
be allowed that I had unusual opportunities of formin}r m mecs but 1 think i must
the amount of labour and thought I bestowed on the o o end, considering
think my opinions are entitled to great weight. (I Ld-\(fs]that ame before me, |
deficiencies in criminal work in thish()untry are in m nay be allowed to adq that
defects in our rules of procedure. Y Opinion greatly due to grave

4. With regard to the specific instances i : ;
fied with my work, and which they brough tglt\]"l’iuch the Hi
if I understand them correct] y—

(1) that two cases were unnecessarily protracted
(%) that irrelevant matter wasg admitted in’ evigél’lfon;ln th
5. With regard 'S ea ) em.

was that they \gere \Egr‘tyh(;nflill)ztrgnghese’ t]-l © principal reason the cases tc k

sti VORI ant, and, in Iy opinion, equal] ases took so long
exhaustive and thorough nvestigation of the facts wex qually difficult, anq gy,
followed one anothex:, and. they unfortunate]y began at Z"i{b necessary, e S
could be grappled with with the least amount ofbvi you IHI]O 5 .“'0)’ ear when they
thez r(lz%;qss l:])ejllg generaliiy taken rathey early on a{c’coir.xt op fhls district, owing fo
out off in the monsoon, th 5 : Jon leat: ¢
Bebwiii 488 bpéiing 0% thlgi'eox't:; fltgng stretch of seven m(mths:hl.ulll‘.—’atlorl bemg

g er th continuous work

i erecess and the (1,
) G .
speak from five years’ experience of th, he Christmag holidays. T ean

j se long stret
exhausted one gets towards the close of them, ; It \va(;ll’c?;q\av?xfx'(l‘:(zik’ anld C o
vieend of this streteh

of work last year that these heavy cases hoo.
they could be grappled with Wit{l the ]elzxz%dn’ and, as Lsaid, it yag ata time when
conducted by Rai Bahadur N. Shiva Rao I. The defence was
Canara. Mr. Shiva Rao is a vakil of Jone - 1© local bar iy VS()u:lb
ability is equalled by a deliberateness and great ability Il;l.
minute examinations of facts that lead the 1cy to make exhausthye 13
tracted. There were some special reasons for cage N ged in often beiy o ;:-1)
i
pying the

time it did.  One was that at the eqy]

; Y part of th

born, and that event and the subsequent state of meytwife’q A dren was
mber of houps 1 th necegs;

A .

i gh Court were dissatis-

1ce of (Joverument, they are
>

being absent from court for a congjge

have been devoted to the case. If ] r(clzzf)?lbe}(?t lrllu
to the unavoidable absence of Some of ‘the g o s alug del
speak positively about that now from mem
Case 38 of 1894 was most protracted, and I
health in consequence ; but I do not think

explanation to the High Court for }4 del Ve prevented it

B :
Y and with roference to other matters

=
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: 1 satisfactorily explained all that the
connected with the case, and I hoped I hac y exy "
IIigile ((;'ourt had complained of. I beg to appfl}ld a (ﬁpy of H}fy liatter. I am
informed oa good authority, t]!ougl} I have ;10 j)een able to verify the statement,
that there have been instances 1n t!us court o Cabl(\af occulzylrllg qs long or as nequy
as long as case No. 38 of 1894 did in the time (_)f 1r J G l‘homlr)son, in the time
of Mr. W alnouse, in the time of Mr. Best, e_md' m f l-(f tm‘f} of M;‘l ‘Fate. : I Oam/also‘
informed, on good authority, that even 1n a (131V1f cafbi? in tdtb comTl( velho v.
Coelho) one witness was examined at great length —for fiffeen days. These facts

South Canara are not unusual.

show that protracted trials in T ]
I have had a statement prepared in the o i\:/[ l} | Wlll)]b' lfe 'num for
O ST o it Bk 3 presided since I came to Mangalore, the number o cases for
hearing and the number of days occupied by each sessions, I find that 122 iy
dh ded an avédge of 3'1 days for each case and on an average of 65
4 ;
:1‘: I;S fo(;'c :L?(h ngsiona; C(;'lsidering' that a large proportion of the cases that ocour
in gl;iq di%t(ri‘ct are complicated and glduis & do fos Caink Shat glisee fgure sl
that fller;a was any undue delay in disposing of the cases that came hefore me. I

\ ing the two years he was Judge here
e at Mr. W. J. Tate, during ,
have ascertained that s over each sessions case and 79 days over each

took on an Ia:ie,f? %?IQJO \(\lra }Best in the last two years that he was here (the only
30S8S 3 7 e . 3 € h gt
;)(;.bitﬁlll?",l.a‘:f,ic]:a I have the ﬁgm._es) took on an average 1'7 days over each sessions
rase and 59 days over each sessions. ‘ + 6o
6. With regard to the second point it w1]11 lt)ia ap]').z(lll‘?n? ﬂlu'lt 16 15 impossible
that I can deal with it unless I know exac]t y 191\([’” S(in'b? tli(}t Wi}S COHSIdO{‘ed
irrelevant. I can say this that I have never _qun;rl} t)r.t. “'Vl(ll a0 ask a question
without a definite object. I entirely acqult'hi:nlo 1}1’011d101i¢1 ymtrodumng.lrrele-
vant matter. Ile is a man of the world wx(tl 14 great =8 to do and no time to
waste. Ileno doubt often adopts a very round-about-way of getting out of a witness
what he wants, butyias he has more than oncc_expluu}ed in court, 1f.he puts a
question directly to a hostile witness the witness is certain to see the object of the
question and to frame his answer ft‘ccordmg‘ly, 80 headopts a method of wheedling
what he wants out of witnesses. The methogl 18 very clev‘er and gene ‘aHX success-
ful, but slow and tedious. I think that this will explain a good deal of what at
first sight would appear irrelevant matter ; buf 1t 18, as I said, impossible for me,
except in a general way, to deal with the subject unless I know specifically what
is considered irrelevant. It must be remembered that it is very much more easy
matter to decide on relevancy or the contrary after a case is finished than on the spur
of the moment when the question is put. It must also be remembered that a fact
may appear irrelevant standing by itself, but when taken in conjunction with other
facts it would be found perfectly relevant, and to understand the relevancy of any
articular fact it is often necessary to have an extremely minute knowledge of a num-
Eer of other facts connected with the case, and I do not think I am saying anything
disrespectful to any appellate court if [ say that in a long and complicated case
an appellate court often cannot have the necessary knowledge unless its attention
were particularly directed to the special combination of facts in question. It also
often happens that a lawyer brings out one fact and fails to illicit the rest of the
combination of facts which would make that one fact relevant, and that one fact
standing alone would appear and indeed would be irrelevant, but it would be
nevertheless illegal to prevent its being put on the record. I do not think I can
say much more about the charge of admitting irrelevant matter. A minute
acquaintance with the facts of the case would be necessary before such a charge
could be shown to be unfounded, and I think it would be almost practicall
impossible in any case to deal with such a charge on paper. Whether a fact {5
relevant or not would be to a great extent a matter for argument, and the
argument on each particular item of alleged irrelevant matter might not be very
short when the question whether a Judge is to hold office or not is at stake.
All I can say now is that I do not admit I was wrong, and that I am prepared ta
meet if called upon, and if I find I can, any specific charges that may be brought

against me,




-“\\-_\

M ~ R N A S g e
16 No. 1808, Jupiciar, l4tm Novemser 1896.

AR A PN

7. Possibly it would not be practicable to hold an inquiry, and an inquiry to
be of the least value to me would require to bp thorough. For over twelve months
I have not been 'in my usual health. I received a great shock at the time of Mr,
Levy’s death which for some days completely unnerved me, and since then I have
had a great domestic affliction in the death of one of my children ; 1 have recently
folt the strain of work very much and I have had to apply for furlough at an
unsuitable time of the year. An inquiry would entail on me ga ureat Sn-iin and
might not impossibly, if held now, render me unsuited for judicial or any Kind of
work. On the other hand, uuless I could satisfy the High Court and Government
that my work has been satisfactory, I should be serving in India, if I returned
under the great disadvantage of not possessing the confidence of my Superiorst
Under these circumstances, unless my present explanation is accepted as satisfac.
tory, I feel that it is better for me to respectfully and humbly beg that I may he
granted a pension proportionate to my length of actual service in India, and that
I may be allowed to resign the service. @

8. My passage was taken some time ago for Marseilles by the P. and 0. 8.8,
Culedonia leaving Bombay on the 14th December, and I should be greatly obliged
by your informing me as soon as possible by wire whether I should cancel my passago
and remain in India, or whether I can proceed to Europe. Should Government or
the High Court wish that I should give any personal explanation I shall be glad to
go to Madras to give it.

9. I return the enclosures of the proceedings under reply, and I am leaving
in the office of this court statements showing how the figures given in this letter
were arrived at, so that, if necessary, my figures can be verified.

S

Excrosvre, i

il
From W. C. HOLMES, Esq., s.a., 1.C.S., Sessions Judge, South

S ; Canara, to the Registrar of
%\e lgggsh Court of Judicature, Appellate Side, dated Mangalore, 25th Soptc;l(lgfr llff‘ﬁr&)(-’))
No. 963. ’

I have the honour to acknowledge the receipt of the High Court’s 1 :
dated 16th instant, and to say that there are some matters wéhichoj‘l] rwgu.lfflufg:(}(l::gf?lﬁ(tv-lf';3,
lay before the Hon’ble the Judges of the igh Court. £ -3 T )

2. With regard to the 2nd paragraph of the proceedings, T ca 3 : L
there was not a single ndj(mrnment given in the g'asc that %:o’uld h::v%s%::c:ltt‘zl\?(l:i‘ll{:((lmls'gj“lps th{lt
began on Wednesday, the 12th December, and was continued from day to day till 'l‘l‘ : ]lq caso
20th December. It was not taken up on Friday the 21st December as tlfz]xt w tllurb(] $ihe
before the holidays and the last working day of the year, and there B iy dusl 11e ast da
work that required to be attended to. Irom Saturday, the 22nd December t% )g t( elll " Otyer
January, the court was closed on account of public holidays and the lcase was t?lkur( ay the Hth
re-opening of thg court on Monday, the 7th J anuary, and was continued f dell up on tlllo
Friday the 11th January. Saturday the 12th Janu 4. AX0IR ey to, daytil]

o Povpol. #id Whnday tis 14sh ks e ary was a general public holiday on account

E ‘ neral Hindu holi : .
of Practice, pago 78, and. sinco by G-0., No. 126, Public datod 1ot Felpeaeer 1ape? 10 f2ules
’ as

impossible to take the case on those days as two of the : k

incﬁaed almost every one engaged in the };Jﬂse were Hindluss.asE"i‘iﬁgrcsa:en(ivagi1 etl(lle?e;l“e vulfnls and
to Tuesday the 15th January, aud from that day the case continued from fda t?) (zlm’~ adjourned
the 18th Janunary. l‘ho 19th was a public holiday. The case was bt {);10 ay to Friday
namely, Monday the 21st J anuary, and was continued fr foOr elllekt court day,
Friday, th_e 1st Feb_ruury. On baturd.ay, the 2nd February one of the il even days till
attend as it was an important local holiday for Hindus of the class to which | )r}r)s was unable to
case was taken up on Monday, the 4th February and continued from da tlo clonged. The
till Friday the 15th February. Saturday, the 16th February , Was a ub]iy hol(_iu
was taken up on Monday the 18th February and . public ho iday. The case
February. The 23rd was an authorized Hindy holiday (Shivarathiri) ¥ to day till the 22nd

taken up. The case was taken up again on Mond the : and the case was not
‘Wednesday the case could not be taken up as it Woz‘x); a ﬁozl?c{::)” a?(i‘ OMnuE;ngny o )

the assessors, who. was a Muhnmmadan, could not attend, madans, and one of
the 28th aud continued from day to day till the 2n&] MaE}l,e o‘:;:;:, %amken up on Thursday
opinion, 2 € Mssessors gave their
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The following statement will show in a tabular form the number of working days in each
week from the date of the commencement of the trial till the 2nd March, the number of days on
which the case was taken up, and the reason for the case not being taken up when it was not
taken up on every working day in each week :—

Number of
Number of Actual days in which
the week. working days. | the case was Remarks.
taken up.
I8t v« 4 4
:.15"51 i) g g The last working day of the year had to b devoted to other work.
rdl
4th ., 5 4 One day was a Hindua holiday.
(s 6 6
Oth v 6 5 Do. do.
Tth G 6 6
8th. .. ] H
othi g 6 5 Do. de.
10th . 6 6 One day was an authorised Muhammadan holiday and Muhammadan
assessor could not come.

I have to explain that on Fridays the Muhammadan assessor could not come till half.past one
or two and on Fridays the case was not commenced till that hour. On other days the case began
generally at half-past ten and continued till five or six in the evening, except on one day when
the case stopped at 2 ».u.

I think that the Hon’ble Judges will be satisfied with my
of having granted unnecessary adjournments.

3. With regard to the 3rd paragraph of the High Court proceedings,
bring to the notice of the Hon’ble Judges that the case in question was one
that could possibly be brought out in evidence was minutely gone into. T may have of course
inadvertently let in inadmissible evidence, but in a complex case it is very difficult often to draw
the line between admissibility and inadmissibility. I Lave frequently in my experience found
that matter that I ficst thought inadmissible subsequently turned out to be relevant. As to the
concluding remark in the paragraph, I would beg to represent that it may be remembered that
the subject of evidence is one to which I have for over twenty years given more or less constant
attention.

4. In the 4th paragraph of the proceedings, the High Court eomment on the examination
touching trivial matters being recorded in the form of question and answer. With regard to this
I beg to say that I found it absolutely necessary to adopt this form of questicn and answer in
recording the evidence in the case of almost all the examination by the pleader for the first and
second defendants. The questions put were generally so involved or so long and so indeterminate
that it was necessary t» have the question definitely settled before the translator was allowed to
put it. If I had not adopted this procedure, the record of the evidence would have been vague
and most misleading. The procedure was, of course, quite unusual, but the circumstances were
also exceptional.

5. T respectfully beg to explain, with reference to the first sentence of paragraph 5, that the
reason I did not remonstrate against the unusunal procedure adopted was that the point the
sleader for the first and second defendants wanted to bring out was of such moment that although
}did not approve of his method, I did not think I should have been justified in interfering.
Mr. Shiva Rao wanted to show that the boy was not gagged in such a way that he could not
have cried out. If he could have established that point, the prosecution case would have been
hopelessly damaged, and I did not think I should have been justified in preventing him adopt-
ing his own method of trying to establish his point.

With regard to the second sentence of the 5th paragraph, I beg the Hon’ble Judges will
remember that the case was most obstinately contested. I submit that I was bound to listen to
the arguments as to the relevancy or otherwise of every question objected to. I submit I had no
other alternative. ;

No doubt Mr. Shiva Rao’s argumenis were exceedingly long, and they were equally
involved and difficult to follow, but in an important case in which the lives of his two clients
were at stake I did not think it right to interfere.

With regard to the last sentence of the 5th paragraph, I have formed the opinion, and I
hope there will soon be a ruling of the High Court on the point, that, according to the Code of
Criminal Procedure, the prosecution cannot examine at a sessions trial any person as a witness if
objection is taken by the accused, unless the person has been examined by the committin
magistrate. I had consequently in the case in question to examine as court witnesses no less
than seven persons whose evidence should, in my opinion, bave been taken by the committing
magistrate. In examining court witnesses the procedure I have always followed is to examine
them myself, then to let the Public Prosecutor put questions, and then allow the defenco vakils
to question the witness. I respectfully submit that this is the correct procedure.

explanation and will acquit me

I would respectfully
in which every fact
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6. I trust that, with this explanation before them, the Hop
a different view of the way I conducted the case. The case w
think, rightly that the slightest want of patience on my
probably hopelessly prejudiced the prosecution,

’ble Judges will be able to take
as one in which I considered, I
part would have most materiall y and

Order—Mis. No. 2440, Judicial, dated 26th Novembey 1895

With reference to paragraphs 7 and 8 of hid e
informed that no formal inquiry S exp

at which his pres
) : se
- . 3 u 4 1 - o
place in respect to this matter, I'here is therefore 3

anation, Mr. Holmes will be
nce will be required will take

the passage which he has taken to Fyyo A 10 necessity for him to cancel
pe or to defer takmg leave. The orders of

i

overnment upon the preser by .

ivjhich e relcently C(I))llfgell)\;fm‘atte‘l, and upon his conduct of certain other cases
: I 1 ore Government, and reparding whe

will shortly be made to him, will e Communic’t ri I\fdu g which a reference

are passed, being sent if | h » ated to Mr. Holmes as soon as the

arc b , ) he has by that time left India to his a(l(lrvw\iﬁ 10111.501)0 4

(True Extract.)

; , (Signed)  J. ¥. PRICE,
To W. C. Holmes, Esq., I.C.8, Chief Secretary.

G.0., Mis. No. 373, JUdicia], dated 244 F
Read—the following paper:—

From W. C. HOLMES,

Canara, to the Chie

cl)rnary 1896,

ES B P

oy Bekey TOR | Dot 8.
fSc(}:ltota‘l-); tlo((;}b" Distriet and Sessions Judge, South
: ; over a1ak NG v 1895
In continuation of my eriment, dated 21st November 1895.

say that I have had, since Il(\)ntff)lf; tZIyou of the 15th instant, I have the honour to
cases in this court made ayq an . llut Jetter, o complete u;ml ysis of my sessions
are known in this office, and | ha“aL J818 of appeals against them so far as results
my work compared with the ﬁ"ura;ve had foup statements prepared showing how
for a number of years back, 1 €8 of the residency s o whole and of this court

16 state \
9. Binterabnt: T. gt e ements gre appended.

. O | .

were withdrawn, 63 resulteq i cf tl}e 122 Sessiony cases disposed of by me 14
tion of some accused and the g u.;’:“ilctum, 8%y ucqﬁi ttal. and 8 in the convic-
the corresponding figures for tl(llelplflc "‘:lf others. have not been able to ascertain
knowsledge of thia matter goes, these ﬁh; ey or distriet, but, so far as my general
a5t tatement I also shows t]a¢ of the e} out the average.

charges alt%z{mst 28 persons were withdrﬁ::: e Sﬂﬁlnst 276 accused persons, the
persons, 151 were acquitted gn 1. L e e R
ottt S 0 wero ot 1y e emtining 248 consed
jury I referred to the High ( ) The ¢ : §8unIe

; ase of
Y p ourt one a
convictions was 347 of the totallzzzé1 nd he was gaq at lil)

is due to two causes—one is that | braCCused persong,

to 24 of 1894—in five of which the . <¢ P 0
. o € same ﬁv

z‘}votgftf};g ﬁ;’:é,initd(l:gr‘f:ilz becf%“se the charges wepg pors .
separate trials for each allerrgg t)c; officers, anq | tlxstrlg;u: ghar{:rles, S Pt oS
> ence to 1t 1t advisable to have

the six cases the char Prevent ¢ e !
;o:)‘;g Oirc;ntage of psersc?n: l:;al GRS Were wmhdmwn.he'1?088""1“}’ of confusion. In
a nulr)nber of accused brc;keoél:;:ted 18 that twe or threflzet o.tl]ler. s AL
Miharioadar Who Wis Kl inn' One of thege cases Wl‘la 8 in which there were
the scene of the offence to his Owa Hindy temple whey. hg 8 15 of 1892 in which a
nttacked. - Tar- hhotier Joass ik I\:rh' y here he fa]sely X&S a trespasser, shifted
which would have shown the complaliil 212 S haons were chg)l‘r? S&Onted e A
J a : e : 1

and the prosecution could not establis?l st}tlz have heen agressog;s, 2 the true facts,

i . : ere s
case was o3 of 1894, in which ] expressed ancg!;)ri%?gnactual]y bmugh;ul)zrc:ﬁ?:l(i

Which vag concurred in by

ceused found guilty by a
erty. The percentage of
ne case an;ﬂns I’ﬂ.f.ll()l‘ .]ow perccntago
© Persons vy reld six trials—18 and 29

ére accused and in the sixth
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ors—a Hindu, a Muhammadan and a Roman Catholic Native gentle-
S aSSeistl o prosecution had failed to make out their case, and on the expres-
n'mn—_thha' l illli(m the Public Prosecutor, after consulting the Superintendent of
sioil' h o 1(llstﬁ§ then acting District Magistrate, stopped the case for the prosecution
loaweva‘qented to the case falling through. An appeal was, however, preferred
n?- iﬁ:t:nt:he acquittal and a retrial ordered. As the matter must be held to be still
?5/?;‘;;21@, I make no comments on thfa case. . .

3. Statement II shows that 1 (.hffered from the jury in one_case out of 2.

I find that in ten years of the presidency figures, out of 3,691 in 182 cases the

Jdae differed wholly or partially from the jury. Thatis almost in the proportion
9 t 0f22. InSouth Canara I find for ten years up to 1892 the Judge differed
B Onclou jur i" five cases out of 67, that would be equivalent to differing in 1:6
fr({m‘ : l(i Jli" g‘) which is very little over the number in which I differed from the
?abe.b OuI v th; case of assessors I find I differed from them either wholly or
ek 11 E 33 cases out of 82, whereas out of that number of cases (82) according
t)(;u‘;‘ﬁz g’(rg;% fo‘r the presidency and South Canara for ten years I should have
diﬁ'éred ?rom the assessors only in 918 and 24°1 cases 1‘espectlvel}.7. ' .

4. Statement III shows the result of references made by me in cases in which
senten'ces of death were passed compare(} with the result of fuch T T
Presidency and for South Canara for nine years up to 1893, the only years for
which I have the figures. It will be seen that a different result in one case would
have made the results of my references almost exactly equal to those of the presi-
dency. In the case of two persons two J udges differed as to the correctness of the
convictions, and on reference to a third Judge one accused was acquitted and the

other sentence supported. | .
5. Statement IV shows the reg;ult of appea]s to the High Court from my deci-
sions in sessions cases compared with the figures for the presidency and for South
Y 3 TN T " N . - . P
Canara for nine years. It will be seen by comparing the figures given in column 3
with the corresponding figures in columns 6 and 7 how closely my figures corre-
spond either with the figures for the presidency or with the figures for South
é)anara for nine years. It will be seen that if the result in one case had been
different and my decision had been confirmed in place of having been reversed the
correspondence would have been still more marked.

6. T enclose three statements in manuscript for re_ference if necessary showing
how my figures in the appended statements were ar.mved at. The figures for the
presidency and for South Canara are almost entirely taken from the annual
eriminal administration reports.

Order-—Mis. No. 373, Judicial, dated 24th February 1896.

In G.O., No. 2231, Judicial, dated 4th November 1895, copy of which is
attached to this proceedings, the Government referred to Mr. W. C. Holmes, then
Distriet and Sessions Judge of South Canara, for explanation and remarks letter,
No. 2878 (Confidential), dated 14th October 1895, from the Registrar of the High
Court in which it was stated that the Hon’ble the Judges considered that
Mr. Holmes was not suited to judicial work, and which enclosed copies of two

roceedings of the High Court, No. 1760, dated 10th September 1895. and
%o. 1812, dated 16th September 1895, commenting adversely upon his conduct
of sessions cases Nos. 33 and 38 of 1894 respectively.

2. The two letters read above, copies of which are also appended, form
Mr. Holmes’ reply. The first of these [consists of an explanation addressed to
Government in answer to G.0., No. 2231, Judicial, dated 4th November 1895,
and of'a copy of a letter {from Mr, Holmcscaddressed ti) the Reg*i‘str?r i)f the High
. ; & ourt in reply to one* of the proceed-
No:EPLS; dlesds 10aly Sqptenibon 1896. ings of thlc)a yCourt which forll';led an
enclosure to the Registrar’s letter read in that Government Order. The second of
them is addressed to Government.

3. The Government would feel obliged if the Hon’ble the Judges of the High
Court would favour it with their opinion upon the two letters referred to and would -



vi

B e e g s - S P i i

20 No. 1808, Jupiciar, 141tH Novemser 1896,

B s A
o~ L AR

AP ANAN AT A
e
P

also transmit to Grov.ernment a copy of the orders, if any, passe
the letter to the Registrar of which a copy is enclosed in the fipst

d by them upon
of them.

* * * * *
(True Extract.)
(Signed)  J. F. PRICE,

To the Hon’ble the Chief Justice with C.L. 0/”"':/ b'ccrc[ar!/ "

Read—the following paper :—

From R. H. SHIPLEY, Esq., I.C.8., Acting Registrar, High
Side, to the Chief Secretary to Government, dated Mad
1896, No. 983.

* * * * *

2. The High Court passed no proceedings on the letter from Mr. H
dated 25th September 1895, but addressed the Government on the subjec
letter, No. 2878, dated 14th October 1895.

3. I am to state that the Hon’ble the Chief Justice and the Judges of the
High Court have mothing material to add to the opinion they have alread
expressed on the subject. The reference to figures and statistics is they consil('lm'?r
irrelevant to the real issue. The complaint against Mr. IIolmcs,is that 'ho fffi]l
to exercise due control over his vakils, in the examination of witness 'l;uf
generally, in the conduct of his cases. Whether this failure be due si‘m, )ltr' t(;
weakness, or to incapacity to distinguish between relevant and irrelevant cvitllc?
matters, in the opinion of the High Court, very little: the result is the san
namely, a lamentable waste of public time and a risk of a miscarrl;ngo (;f justiée b

4. The High Court is further of opinion that the circumstance of Mr. Holmes’
defending his (:ongluc’g and not admitting his shortcomings, renders it hopeloss to
erépectt‘ an_yfl?aterlal nnpl‘;ovement. As an illustration of this, I am to Al"l’\-\;.tllo
attention of Government to paragraph 4 of the High Court proce Ty TR
dated 16th September 1895. D ¥ FFibroceedings, Moy 812,

5. With these few remarks the Hon’ble the Chief Ju
the High Court would leave the matter in the hands of th

—————

Court, Appellate
ras, 16th March

olmes,
t in its

1ce,

stice and the Judges of
p B
e Government.

G.0O., Mis. No. 2441, Judicial, dated 26th November 1895,

Anstracr.—Communicating to the District Magist
judgment in the appeal against the acquittal in sesmo%;bel;it(f , 1\5(?1131; gailg(l;i’ the High Court’s
H.ouéble the J udl;)ges to ,call upon Mr. W. C. Holmes, oS & "C‘count'lf(‘, T]ld }-oq.ucsh.ng the
the Government P'leader’s letter that the Judge had omitted to record i T the fact noticed in
evidence recorded against the first prisoner. ecord in his notes much of the

—

Read—the following paper :—-

From the Acting Registrar Higl

strar, 1 Court, Appellate S

December 1895, No. ,263111, J‘;({iOCiSIIde, dated Madras, 20th
Anstracr.—Forwarding copies of letters Nog ;
wii _ . 1205 and 121:

J {:dge. of x?ﬁuttléh()a‘r]lm]u, mhreply to G.O., No, 2441, Judfgﬁl lggfgdff?&ll MNr Holmes, Sessions

observing that the Judge should have taken notes of all R o o 1 November 1895, and

Prosecutor, when preferring the appeal, seems to have rofer the ) oo and that the Publie

the vernacular record which latter forms the real record in :;% tczge]e Judge’s notes rather than to

. ——
G.0., Mis. No. 2437, Judicial, dated 26th Noy
Read—the following paper :—
From D. W. G. COWIE, Esq., Acti
to the Chief Secrete,u'y Eclo’ val:
1895, No. 2297, Judicial.

1 am directed to forward, for the cons:
decision of the Sessions Court of South

ember 1895,

8 Registrar, High

roment, dated Madourt’ Appellate Side,

ras, 11th November

deration of

Govern
: ment, a ¢ :
Canara in g h, 8 copy of the

¢ss1ons case No, 15 of 1895,
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together with this court’s order directing a retrial of the accused persons. Copies
of the orders of this court, dated 5th September and of other proceedings as well
as of the District Magistrate’s explanation and proceedings in the transfer case, are
also forwarded.

9. As the accused have to be retried, the High Court does not offer any
remarks upon the merits of the case; but whether the charge be eventually sustained
or not the court thinks it right to draw the attention of His Excellency the Gov-
ernor in Council to the conduct of the local officers concerned.

ENcLOSURES.

IN THE COURT OF SESSIONS, SOUTH CANARA.,
Szussions Case No. 15 or 1895,
Present :

W. C. Horumzs, Esq.
Queen-Empress,
v

(1) Francis D’ Mello, (2) Mahomed Usman, (3) Paul Machado and (4) Linga Bhatta.
(Committed by Mr. A. Devappa Punja, Stationary Magistrate, Udipi.)

RS rd.— ful confinement t trai
Oharge.—Against first aqwnd and third—Wrong , con 0 constrain a person to
s oaibe resto’ratlon of stolen property, section 348, L.P.C., and grievous hurt to
constrain a person to restore stolen property, section 331, LP.C.
Agamnst Sfourth.—Abetment of the above offence, sections 109, 348 and 331, I.P.C.

Charges added in this Court,

First added charge— Against first accused.—Hurt to constrain a person to restore stolen articles,
ion 830, I.P.C. :
soctmgmdoid, added charge— Against first, second and third accused.—Hurt to constrain a person to
restore stolen articles, section 330, P e .
Third added charge—Against all the accused.—Grievous hurt to constrain a person to restore
stolen articles, section 331, T.P.Ck
Fourth added charge—Against first and second acc‘used.—Wrongful confinement of a person to
ponstrain the person to restore stolen articles, section 348, I.P.C.
Aguainst third accusod.—Wrongfu! conﬁnement of a person to constrain
the person to restore stolen articles, section 348, I.P.C.
Against fourth accused.— Wrongful confinement of a person to constrain
the person to restore stolen articles, section 348, I.P.C.
. Assessors.—Messrs. (1) Bhaxdwaja Shiva Rao (Saraswati Brahman) and (2) Martin Souza
lic Christian).
(Ron;)[ﬁ,gﬁf%?' tZa Assessore):.——First assessor found the first and second accuseg guilty of wrongful
confinement to constrain ahpersgn to restore stolen articles, section 848, L.P.C., and found the
e t ouilty on all other charges. 2
abcusggc(r)lgd gasseszor found all the acoused not guilty on all the charges. ;
Finding of the J udge.~—First and second accused guilty of wrongful confinement under section
842, 1.P.C. All the accused acquitted of all other charges. g8 L
Sentence or order.—First a(;ld secp&ddaceu(;edtea:huf;i;nced to three months’ simple imprison-
; thi 1 acoused acquitted and set a ; ;
mentjut(%lztl(';?tn E-:f]?lll];tflirst three ao%used have been committed to this court charged under section
348 I.P:b.; with having wrongfully confined a man named Shankara Bhatta from the evening of
the 26th February last till about the midnight of the 27th February at Tallur village for the
puarpose of constraining him to restore certam_property. They have also been committed, charged
under seotion 331, I.P C., with having committed grievous hurt to Shankara Bl}atta during the
night of the 27th February for the same purpose. Lhe fourth accused was committed on charges
of having abetted the above offence of the first, second and third accused.

2. The charges on which the accused were committed were not properly framed and did not
compfy ?v?thctha(; %e;ujmmentﬂ of section 222 and section 223 of the Criminal Procedure Code,
The charge should, as required by section 222, state such particulars of the time and place of the
alleged offence as are reasonably sufficient to give the accused notice of the matter with which he
- d. ; : :
is ch%ﬁg first charge, as framed by the magistrate, mentions the village in which Shankara
Bhatta lived as the place where he was wrongfully confined. No doubt a man might be wrong-
fally confined within the limits of his village, but that is not the allogation, I believe, in this case,
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he charge should have stated what particular place in the vi ; g ;
E‘Ehankara? Bhatta was wrongfully confined, or, ifpit were allgg;tlll %ﬁ;tliwﬁs (1171 whie
places than one, the charge should have mentioned all those places e ha
The second charge should have stated more definitely tha.h e
Fobruary,” the time at which it was alleged the grievous hurt was caused ],thht of the 27th
alleged the grievous hurt was caused is entirely omitted from the charge Tt o place where it is
to the provisions of section 222 of the Criminal Procedure Code. 1t is 111“S 18 directly opposed
Bhatta was beaten three times at three separate places on the night of th {‘370%6(1 that Shankara
made out from the magistrate’s charge to which alleged beating the chn.r? El, and it cannot be
These are not merely idle eriticisms. After the trial in thig case l{:;dre ers.
three days, the court was unaware Wll.llt the exact offences were that the acculn‘;)leeeded fo_r nearly
for, except one alleged offence for which the court had framed 5 speeific chm':e x t““i;'e bm‘ng tried
did not know whether the offences the court #hought the Proseeution wag rdl?n(?l)ll S(:; - hhe obuip
were the offences which the prosecution thought it was trying to make outp e ing efi"“’ﬁ' to prove
prosecution had any definite ideas on the matter at all. ? eed whether the
The Code requires (section 210) that the charge should be read
accused and that a copy of the charge should, if required by the accused, b

h it was alle ed
been confined in mgore

and explained to the
e given to the accused

- free of cost. This shows the object of the charge, namely, that the acoused should clearly know

what the exact offence is that he is to be tried for. If the charge bo .. :
sufficient distinctness, the object of this provision of the Code is defggte%f‘ nftg}f;z?;ed with
so much about this were it not that I think in cases where there are private I;msecﬁtio d no
trates should be particularly cautious to frame charges correctly, Tt is extremely unfai I;S, m
persons to be sent to stand their trial before the court of sessions on v by
vague evidence, and when prosecutions are privately conducted—from som
to my notice—it seems to me that in such cases evidenee of a vague an
purposely left before the court and that the object of the prosecution is n
be, that the truth sliould be ascertained by true evidence, but that someh
fusion of vague evidence a conviction might be obtained. Magi : _
in such cases to prevent confusic_)n and ugcertainty. I persomflliftl“cﬂ}fierfkSll)lx?il\l'}l(lebe -On the?" guard
as a rule, objec_tlouable. In this case the police reported the cliarges t bs fz;l Pr Oseciutmus are,
Assistant Magistrate ordered a magisterial inquiry. I thipk when's mag; tso'::in'( the Head
considered necessary, it should have been condueted either by a responsible 82’118 On‘,l mquiry was
or by a vg:kil w]}llo h&(ll th}e confidence oi Government, ofticer of Government
Besides, when the charges are not properly prepar ; X
Sessions Court. The Publ@c Prosecutor @s iIr)l d'}(;ugt \I;h:td ,t}fllez}emlj gsre:t waiiita of time in the
open the case, and the case is left for considerable time in a state of cgonf r¢ and cannot properly
gone sufficiently into the details of the evidence to be jn 8 position to fr;wlon until the J udge has
the trial, in place of bemg a trial in the proper sense of the word, has t, me new charges. Thus
extent the form of a preliminary lilquiry as well. ) 0 take to a greater or less
3. In the present case a number of new charges hq
The court refused to amend the first charge sent b%r the i;;izi:::“tlﬁguaﬁqtadded by this court.
unsustainable, because to amend it as was proposed would have beenge l_wimld appear to be
Prosecutor w1thdmwmg" from a part of the case as sent up by the magist flltllva ent to the Publie
case in which the Public Prosecutor abandoned the prosecution Goven, Strate, and as in a recent
would not allow tlfle w&thdraiv({al of any part of the case, overnment appealed, the eourt
This court refused to add a charge of having eaused -
it did not appear that there was either a complc;ﬁnt abol&:r:htgt Shaenl\tam ghutta’s father, because
inquiry. ' god offence or g preliminary
This poux:t‘ added a charge against tho first acouged (for reasons giy
under section 330, LP(., of having caused hurt to Shankarg Bhatta fol.gé1 en on page 12 of notes)
the restoration of property by kicking him on the evening of Wednesd e purpose of compelling
about 9 o’clock in the yard of the fourth accused. This charge will b o f;\y » the 27th February, af
charge. ¢ reterred to as the first aog
This courii1 also ac}bdedt (anotlller charge (the sec
accused that they, at about § or 10 ».x;, near the ho sl
tarily caused hurf to Shankara, matg by beating himu?grotg eoili?{ of.’au})lbl, in Tull}n- village, volun.
The third added charge was against all the accused, and was tllx)afrg’};’%, section 330, 1,p,(,
on the night of the 27th February near the Asvatakatta in Tallur v?ﬁ’ at about 10 op 11 P A
grievous hurt to Shankara Bhatta by beating or kicking him in g ti] age voluntarily cqused
endanger his life for the same purpose (section 331, 1.P.C) 8y they knew to by likely to
The fourth added charge was for wrongful confinement i'or the like pu ‘
It contained three counts. The first charged the fipst and second ace Pdrbpse, section 348 T.p.¢.
confined Shankara Bhatta at certain places specified in The ek (11186. with aving wrongfully
and up to about midnight on the 27th February, The ge during the p;

o night of the 26
with having joined the first and second aceused in the wi%?;gﬂogg;lﬁtncl;xg :d fthe fourth chus:,g
nv o

from about 2 A.M. on the morning of the 27th Febry m ; Shankara B
accused with having joined the first and secong a,ecuseti1 ?1; théh:rr third coupg charged the tl?it:;
forenoon of the 27th February. ongtul confinement from the

agis-
accused
ague charges and on
e cases that have come
d intangible nature is
ot, as it always shoulq
ow or other in the con-

t say

-
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s ble of Kundapur police station. The second and third

Afha ﬁrst‘acclésti)(}e:ﬂ :tlltl?agli,:él fg t:;t: station. On the I:Lftgrnopn of the 26th February last,
nccuged o s w(lil y ncused were engaged at Tallur in the investigation of a theft that was alleged
By fpes S0 seclon lalf the house of Shanti Murthappa, a schoolmaster living at Tallur, a village
to hﬂ"e_t“kmvl‘ uIv{e dapur. The third accused, as it now appears, joined them on the morning of
t-hre‘o miles from un']“llx o fourth accused Linga Bhatta’s houso is next Shanti Murthappa’s house,
Koy l‘obrua(;‘)i\"mse]f in the investigation into the allc_gc:d theft at Shanti Murthappa’s. It
bk o xi named Putti had shortly before the 26th February been in occupation of
soems.tlmt a WOHTQ h and, owing to some alleged intimacy between Sha:nkara. Bhatta and
Shanti Murthappa's 20USO, 855 nkara Bhatta was suspected of having been concerned

g : : t Sha ;
P “:]tl’st;iﬂi?ltghtf:-il;lje?tvz;ig tnl}g;;egﬁa,gﬂm }.’)hatba was sent for and questioned about the alleged
in the thett.

theft. ; . ! = .
: od to this court is that Shankara Bhatta was kept in
AR o e o ot e 26th February and till about miduight on the 27th
wrongful confinement durng 2 two places in Tallur and grievous hurt at a third

im at A teddsd
1“1@])1"19'1")’ > ‘:2thﬂ]:i?ltu.hI;thw?}?u?:lsloilfiz lwlvlsrtx; done with the object of constraining him to restore
place close

the stolen property. .
6. It is certain that, early 1

B AL AT

ine of the 28th February, a cry was raised that
had fallen into a ]‘lvetuh'e Iﬁoﬁl rlmlsl:) certain that Shankara Bhatta’s body was taken
Shankara Bl}utta at' Murthappa’s yard by the ninth prosecution witness, Kusa Billiya, wh_o had
from a well in Slm;n 1 o gI:n d who got down into the well by means of a bamboo. It is also
been sent for for t‘le P“I;'IFI’ tta’s father gRamakrishna Bhatta (first prosecution witness), went to
certein that Shankara Bha Yainih tb him about his son having be_'en beaten and the potail came in
the potail and made a complain ort made that Shankara leapt into the well and

: A dare : : b
the mf’&‘tii’gﬁgg;%? %‘:;tStﬂ;wgﬁ(}lSl(llat?:x)s of the deceased questioned this decision, the body was
committed s X

Kund ital for examination. '
sent f;’ tr;ﬁ Ks:;):l;g‘;’)::;z:gltion witness, A. 8. Vittal Rao, apothecary in charge of the Kundapur
. The , !

i it mor amination of Shankara Bhatta’s body. The examination began
h;) B})ﬁ(t)?llt’ }’; “}2,(%) trtlixpgsxf t’fig)é‘g't‘heﬁgﬁ?zﬁ';? It &vas I;tllrtlg' (ionduotod by lamp-light.
ki e injuri : he body :—
. <ternal injuries were found on i |
mwl fogong e;fo:::;ll bJruises on the right upper arm near the shoulder joint, the diameter
e gi’: thrc; whole group being about 1 inch. : .
¢ imilar group of bruises about 1 inches in diameter alittle lower down the right arm.
.2 e El'ml'ltm:gronp of small bruises on the right scapular region 1§ inches in’diameter.
g; ﬁ ssilxllrllillnr group of small bruises on the lower part of the left side of the back or on the
oy . The group was 2 inches in diameter. ENE
upper part ot; ﬁggﬂl‘;ftifé; oply to %uesrt)ious put by the court said that these injuries must have
T-hes‘:;gnb somo substance having a number of small blunt protuberances,
bcen'i)‘.lm >we¥e’. also on the body two small bruises 1 inch long and very narrow on the arm on
the insil((i:eof the left elbow, a bruise 2 inches loqghoénd ];;Ibw'oad on the front of the left leg below
‘ 11 bruises near the right ankle, |
o k%gg;: li\i:v;(l)sgﬂ;e{):ﬁi below the left breast 1 inch long and § broad, and a bruise 1 inch
long by 1 broad below the right breast, and 5 smaller bruises § inch long by ! broad and } inch
distgt;.nt from one another above the r_ight breast. ' .
Internally it was found, according to the witness, that there was an oblique rupture about
inch long on the left pulmonary artery—about 2 inches from the bifurcation of the pulmonary

arteries. ne rupture was below the inter-spuce between the cartilages of the second and third

loft ribs. ;
g Both lungs were found congested and the membranes of the brain were also congested.

Everything else was normal.

8. The rupture of the left pulmonary artery might possibly, in the witness’s opinion, have
been the result of the blow that eaused the bruise below the left breast; but as that bruise was
between the sixth and seventh ribs and so 8 or 4 inches from the alleged rupture, it cannot be said
to be at all probable that that blow caused the rupture.

The congestion of the lungs could not possibly be a result of the rupture of the pulmonary
artery. How in this case there can have been lolh congestion of the lungs and rupture of the
left pulmonary artery has not been satisfactorily explained by the prosecution. The defence
theory is that there was no rupture of the artery, but that the artery was out in the post mortem
examination, and it is argued in support of the theory that an injury to the artery that was
oblique (as the injury was in Shankara Bhatta’s case) and not either across or along the
line of the artery was unlikely to have been caused by a blow or by external violence. In
support of the theory it is further argued that the apothecary did not dissect the body himself,
but allowed the hospital sweeper to do so, and in support of the argument it is pointed out that
the Pariahs who brought the body did not burygt and this was, it is ar?ued, because the body
was touched by a person of the sweeper class. As to this theory of the defence it is not, necessary
for me to say more for, as will presently appear, it will not be necessary for me, for the purposes
of this case, to come to any decision about the cause of the injury to the artery.
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The third added charge.

9. The most serious ehurgehin tlﬁe ¥ase is the third added charge,

The prosecution theory is that the four accused took Shankara, Bhatta t i
ail therepnea,r an Asvatakatta (a seat under a Peepul tree) caused griew:)oﬁshllxlirik'z? écl)] Tal.{llur
Bhatta, that they carried him back to T.allur, and, after keeping the body for a short time :nstgxra
against a pyal at the entrance to Shanti Murthappa’s yard, they threw the body into the v:elllqg
the yard-and then raised a cry that Shankara Bhatt{m had fallen into the well, vy

This charge, I find, is not supported by any reliable evidence,

Subbi, an old woman aged 60 with bad eyesight, deposes that, as she was sitting in th
verandah of her house one night, she heard a cry © Ayyayyo” in front of her house gthln t he
knew it was Shankara Bhatta’s cry and that he was taken by some persons to the hill anld Bhe
heard Shankara Bhatta there cry out four or five times « Ayyayyo,” then a loud cry and aftey ti ¢
nothing. After that she states she saw some three or four men carrying him by ‘the back of hat
house. She says she left her house and stood near a palm tree and ggw thig, o

This woman’s evidence did not carry the slightest weight with it. ' The woman is of t}
prostitute class and is a servant of the temple of which Ramakrishna Bhatta 1s a moktessop ang
she lives on temple land,_ 80 that practically no weight whatever can be given to her eviden
simply because she gave it. If the prosecution wished to have any weight given to her e\ddenc?
the prosecution shoul(_l have made her tell he_r story in the minutest detail.” In place of that hex’~
story was vague and u}deﬁmte. Her story is in itself very improbable. It is much more like]
that if any one was being beaten near he_r house, she would have gone inside and shut the dooyr
than have paid any attention to the beating. It is highly improbable that she would have gone
outside to watch vr.rhat_; was going on .when_ the men were, as is alleged, returning ; and she said
nothing to the police inspector, who investigated the case, about her having done so.

The other witness, whose_ev1dence bears directly on this part of the charge, is Timmanng
He is a nephew of the complainant Ramakrishna Bhatta Timmanna says he was slee ing on
the pyal Ofp a temple close to his house, that he heard Shankara Bhatta cry out and that he went
first to a tamarind tree and then to a lane and from the lane, he says, he saw the beating that is
the subject of tlte (ichar%'eﬁxowdunder d1se€15t51or111. 5

The Magistrate of Kun apur went to Tallur on the 1st March and made inquiries
Shankara B}}utta’s death. 'phe witness says hfa told the magistrate what Iledssm]vnqt::gli;m?tltg
magistrate did not record his statement. "It is impossible to suppose that that can be true
At any rate the prosecution has not ealled the magistrate to corroborate the witness Th(;
police inspector deposed that the witness showed him the place where he said he st()(;d and
that it would have been impossible to have seen from there a beating going on at t} A
katta. It was argued _for t..he prosecution that the police i i S onratar

Before this court he denied it,
In my opinion a'{‘limmanna, Bh}s:tta’s gvidence cannot e credited
The charge really rests on the evidence of Subb; and of T .
evidence cannot be believed the charge must fajl, There is, ggr\:/]:éler;a Bhatta, and as their
bearing on the charge to which I shall now refer,

There seems to be no doubt that the fifth prosecution wit
on tho night of the 27th Februaxy. ~He took with him o T e e i st e
Shankara Bhatta had given him, but as soon as Shantj Murthappa said the wse ve rings that
the rings were returned to him. This witaess told the inspector that g so{) ere hq()t, his rings,
returned he was told to go, and t_ha.t he went home, S was very like] Tl. t{js g 18 rings were
he deposed he was told to stop at Linga Bhatta’s and that he sat on theyohavaﬁi’ ofuL.m this court,
house while Shankara Bhuttg. was taken away and thg he heard ories and aft inga Bhat}:us
Linga Bhatta, fourth acoused,; came hack and he was told to I E:h-e T Some time
more probable that the story he told the inspector was the truth nk it is much

1 0l 1 D : » Tor it does not

the police could have had any object in keeping him at Lip B ! oppear that

tho golice were going to beat Shankara Bhatta, they would havg:ha(];o:é:r; olg:ctﬂilg !::Iij(iir ary {hif
ng the

e veot ol o e e e !

o rest of the evi earing on this charge ig g i in g 1

Devadiga Venkata, the third prosecution witn%ss, att:g’dgdﬂtlﬁnké - probablhty untrue,

he was at Tallur. He deposed that some one of the th

%y lin Shanfg Lﬂnt}zppi skyz;:d, t'{‘h%t lfze l(xﬁd So, that the

towards the Asvatakatta, that he heard cries of « ’

poli?:;a carried Shankara Bhatta back and put him sittinf Ayyayyo imnd that afterwards tho

told to go. Before the magistrate he deposed he sgy %r

thrown into the well, but before this court he denied it, that i to say, he ga: ra Bhatta’s body

and said he did not kno’w where Shankara, Bha‘a Wwas when he Jeft P e nothing about it,

Devadiga Venkatas evidence, so far as it hag any bearing on thig ch i

false. There is no reason Wgy he should have been made to sit op g el T ALy el

thing the police would have been likely to have opgereq him or t, huv: g)l}l':vlw:eél Iild lttis fihe e
: im to do, If
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they were going to beat Shankara Bhatta, the witness would hive been sent home. He was
examined by Police Inspoctor Boyer, but told him nothing that he now deposes to in support of
the charge of grievous hurt,

Another witness, Venkatesha Prabhu, also deposed that he was in Linga Bhatta’s when
Shankara Bnatta was taken away and he heard eries and was afterwards told by Linga Bhatta
to go and he went.  He did not tell anything about this to Inspector Boyer. He told Inspector
Boyer that after Putti was brought to Linga Bhatta’s, Shankara Bhatta prostrated himself at
Putti’s feet and asked her to return the jewels and that when the police were questioning
Shankara Bhatta, he ran away and threw himself into the well, This story is totally different
from what he told this court.” He told this court that he did mot see Putti at Linga Bhatta’s
that night at all.

Ramakrishna Bhatta, the father of Shankara Bhatta, in this court deposed that he was
asleep on the pyal of Subraya Prabhu’s house near Linga Bhatta’s, and that he heard Linga
Bhatta cry out “Shankara Bhatta died having fallen into a well ” and that as he was going to

the place, some one ecried out “ Who is that #” and that he got afraid and went home, told his

brothier to go to Kundapur and he went to the petail’s. There is no doubt that the witness has
suppressed almost all that he knew. e told a dlﬁerent story on this point to the Kundapur
Magistrate on the 1st March and afterwards to the inspector.

10. Tt would generally be enough to say that the evidence in support of the charge is
unreliable, but in this case I must say a few words about the final part of the theory of the pro-
gecution, namely, that the accusel threw Shankara Bh?.'.tn's pody into the well with the ohject
of representing that he committed suicide. _ Before this court no witness gave any evidence in
support of this theory ; but before the magistrate, as I have said, the third profecution witness,
Devadiga Venkata, deposed that he saw this being done.  Before this cout he denied if.

On the 1st March, Linga Bhatta, the fourth accused, made a sworn statement before the Kun-

dapur Magistrate who went to Tallar to hold an inquiry about Shankara Bhatta’s death, and the -

statemeni has been filed by the prosecution and marked as exhibit D. Ilo said that after Rama,
Bhatta left with the rings, Shankara Bhatta went towards the pyal of Shanti Murthappa’s house
and a moment after the people of the house cried out that something had fallen into the well, and
a torch was got and o sound was heard in the water of the well and after that Kusa Billiya
descended into the well. Kusa Billiya was examined as the ninth witness before this court. Io
lives some liltle distance from ~hanti Murthappa’s house and there is mno doubt that he was
called that night and that he got into the well and took out Shankara Bhatta’s body. There is
also no doubt thut attempts according to native ideas were made to restore animation and that with
that object the body was covered with rice. The defence did not call witnesses beciuse probabl y
the defence wanted to have the last of the arguments, so that there is hardly any cevidence before
this court in support of the theory of suicide. I !.hmk.I have stated all ‘the {‘yulence there is.
The medical evidence is not in my opinion in conflict with the theory. Even if the pulmonary
artery were ruptured, the rupture may have been cgused by !:he foree of the blow with which the
water was struck.  I'he blow would be of very considerable violence as the well was rather deep—
perhaps 15 feet or 16 feet to the level of the water. 'There were roughly dressed logs across hz.llf
the mouth of the well and the dinmeter of the well was only 6 feet. It was partly cut in laterito
rock, and partly built up of laterite stones, and at the bottom of the well t’here were some loose
laterite stones. The depth of the water in the we}l was up to Kusa Billiya’s neck, d.c., less than
o feet.  Under theso eircumstances, the difficulty is rather to account for there being so fow and
so trifling injuries on the body. The injuries that there were in several cases—1 refer' to the
groups-of smaller braises—look very much like injuries caused by coming in contact with the
uneven surfaces of laterite stones. There is thus on one side the prosecution theory which is not
supported by any evidence on which, in my opinion, any reliance can bq placed, and on the o'gher
side there is the defonce theory of suicide which is supported by some evidence and seems, I think,

ble.
probable The second added charge.

11. This charge rests on the same evidence as the third added charge with which I have just
dealt. The evidence is, as I have said, in my opinion, totally unreliable,

The first added charge.

12. This charge is that the first accused kicked Shankara Bhatta in the yard of the fourth
accused Linga Bhatta’s house. ! :

The charge is supported by the evidsnce of two witnesses who depose they witnessed the
assault. These witnesses are Ramakrishna Bhatta and Venkatesha Prabhu. e

Ramakrishna Bhatta is the father of Shankara Bhatta, and he deposed he was sxtthg on a
chavadi in Linga Bhatta’s yard, that the first accused came to the yard of the house dragging his
son and that he kicked him on the left side two or three times, that his son became unconscious
and that he interceded and was told to leave, and he left and went to Subraya Prabhu’s chavadi,

Veukatesha Prabhu, the fourth prosecution witness, deposed that he was at Linga Bhatta’s
and had been questioned by the police about the theft, that first accused came dra.gging Shankara
Bh@tta and kicked him on the right side, and he feil down unconscions,
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The evidence of thess two witnesses was in 3
chiefly remarkable for the vagueness of thea;e:zr;ug:e})ff vw(i:‘gt they sai
evidence stood aloue,. the only conelusion possible in my opinion 113(‘ &1{11“1 lmppm} ed. Even if tho
But tbekehargg ﬁs nf)t supporte’d by the medical evidence I)tu'( 'bo e At was not reliable.
e EG SO ankuya Bhatta's bqtly S v ] 1810 conflict with it, There
274 thers ik o etk SithEF ol URNR L o ik 1éf€ag'g6d along the surface of a yard

that was in even a remote degree probably caused by a sid

TSNy | Side of Shank )
Besides, nothing was said about this alleged o ffen}c\;cl\ or kicks. ara Bhatta’s body

the Kundapur Magistrate on the 28}, Febr plaint that
A (T oo yin : uary. On ‘ 1at was presented to
Magistrate examined Ramakrishna Bhatta, the story was ﬁr;fz tif& - arch, when the Kundapur

now deposed to. ough not ; !
If this charge were really true, that is to say, i g 1n the exact form

léilcl;e;le?(g)‘lf‘r;z}frri‘gg ;};?13 ?he \Q’zealrgehuncons(’iousf would the father I
5 i & vou 8 not ha ained quiot] ,
From his subsequent conduct in this p"OSecuvt?oi:t (i)tn ce gone off to the potail :n<l‘l‘¢l,:;tlf"i s_eat;ui
Moreover, when towards morning afte » 1t may be assumeq It hplained *

: 1 r his son’s hody had b : hink, that he would
the potail and n.mde a eomplam_t,'nothmg was said agout thie en} taken from the well he diq (1) (t(.)
to the report, was that Kusa Billiya told him his son had s charge. Whgt was said &c(,m{;l'
, according

had been an eye-witness to his son recejy; been beaten, 1 L
would have mentioned it. CeIVIng tWo or three viglent kicks, fithﬁlIll,]Ymi:;s}um Bh(il tlm
assumed he

The evidence on this charge ig } : .
Timmanna Bhatta, but I do not. atta.c;ln a?; fii,lﬁt wtlth the evid
witnesses. por ance. to tha:

Fourth added charge—first count

13. There is no reason to doubt that ¢}, .

of the 26th February to Ramakrishy P
Bhatta to the head constable, the £
I think, no reason to doubt that the
house, but went and slept at Linga B
incident about Shankara Bhatta and Ry :

carly.in the morning of the 27th, where Shankarg, Bh:::;l gomng from thero to o neighbouring pyal

T e L T e
(accompanied by :che third accused) he went, Eoms i}(’))r’ al ofl the house during t}?;adfhztta ekt
}lo Linga %htahtta sfhouse sotr.ne tlrﬁe during the nigh?g? :h g (?1}510 think th Y except when
e remained there for some time, that i . 0 26th and
i | at 1s to say, till he (as I ¢ by

unsatisfact ore v
satlsfm,tnr_\. The evidence waa

fl:lzelofl\fenknta Subbi and .}
altogether discredit these

0 .
n the évemng or afternoon

: hu'n and his son Shankara,
PPas house. There ig also,

meals to their
February, MThe

house and brougl

1
t Shantj Murfgh
his 80n ret

at from there 10
; 27th F went
hink probaple) lefetbzlxlxury e

committed

as I think, left,

Bhatta had been given back the rings, he,
Putti was sent fo ery likely that the

i il kot wighh ittt Lot r and
The police that night continued, I think, to hol S . 8Nd examined t} ;
be believed thafo any se::ious violence was oﬁer?atil tt)hglialslzestl ation. 1 glgo thin‘llgttrllllugth‘z e brue,
Three main questions arise with reference to thig ﬂ:}zltn tta. 1t cannot,
from the evening pf 26th F rebruary to ahout midnight on tI;e ngh ;Flrst, was Shan
:’g’ fi)"ﬁt mtldqflic‘”ad.zcgﬁsedhf Secot-r;d, was the restraint, wrongful‘? A;lab;;l fl.l(;[y kept,
N0 Alseio :r,he;g'niirzl qu:stcioirgIe,thil&t 1: hteor say, to compel the re%torationlgf il:;asst 1} restraing wigy,
: L €18 no § : o olen pr. ¢
Sridanes thets s sooud e il ot il by R i 10 support it gl
?1‘0!11?1 W}};igh it could be reasotzlv;?blyt(i)nfzgsa thz}t d;lti()t anSider &a: th:«‘llzlesieyz?l;} 6%111:;?; ;p th&
their meaning was conveyed to Shanka ) HA0Ugh such words w TOve
could have had any expectation that in 7 Bhatta, Ty ere not astually spoken,

18 n0t in the least 1 ;
ks pives up the TRBAED T he bade consequence of e least likely that the police

: mere confinement 8
With regard to the first question, T think the nent Shankara Bhatte would

under restraint. On the evening of the 61} the evidence showg that Shankara Bhatta wag

Bhatta to retarn. It is likely that at th £+ 5
an astrologer. It is also likely that the l?eag?oenﬁuﬁa Bhatta, haq ’g(finl‘:tofafcgusgi, told Shankara
might be wanted in connection with the ; able told Shﬂnk 0 &ngoh to consult

X : ar. .
log%r. Shz}cnl_iémri; Bhvs::t’cni izailme blz:ck with llllilg (i)r;)ﬁt-wn Lingy hatt?x glilg]ﬁttagt:t r;:: o ;l s
i the haval and 1 would appens s s o 0 Linga Do PR schavads, “Tho
chavadi—one on each side of him—arl:d iy he?‘dfcc:;llllst&ble and secatl)t;:g Bt;ec : lt(‘inki“‘ﬂ Bhatt.a sle]l)i,
ather was not 4]), used slept on the same
ished. It seems to me impossibl Wwas then o%ed to sleep on th i
'K;zneorde_red e gon?taﬁlgotzazotlﬂgt Ho was sleepi::;stvr:ll:z?ari{om going szrﬂla;a%:
oo s i e g oty 1 S oy et o
he vam : . at Testraint Skiinst tilllmn?is:lbe lllnteld e was fmmezﬁg’t?rﬁ
“ight on the 27¢),
ebruary,
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2 himself, as I think, into thelwell. ITF(:]e ist_si}isf:tllctory evi}dence
27th Febrnary on the pyal of Shanti Murthappa’s house.
that Shankara Bh%ltltué ‘t‘ixa; g;g?)tng atcl::lsed forced himy to sit th%re, The evidence that the third
There is e¥idonco ﬂl near that on which Shankara Bhatta was sitting is also, 1 think, true, and
accused sat on o Eya that when Shankara Bhatta went home for meals the third accused accom-
I think it 18 alISO ; l‘l:l)SO I think, probable that Shankara Bhatta was not allowed to go for night
panied him. 5 1118 Feb’ruarY to his house, and that he was taken from the pyal of Shanti Mur-
meals on the 27t Linga Thatta’s yard. I do not consider it proved that he was tgr.ken. t.o the
thappa 8 houset t(ﬁ Iotchiuk it probable he was at Linga Bhatta’s till he left to commit suicide.
ABVﬂrtf‘k‘Etta ah A w of the case most favorable to the accused, namely, that Shankara Bhatta
aking ItJ envl%hqttq’s and other places so that he might be further examined as to the theft
was kept at 1“n?'t {t {s a question whether the restraint was wrongful. It does not appear
g T g y% ble had any power to give Shankara Bhatta a verbal order to attend ab
%‘-M tbﬁh;l&f,:(’ls co%,?del‘ gection 161 he could have examined Shankara Bhatta, or under section
inga -8 i

160 he could have by a written order required his attendance. The section (160) does not say

: : 1d be required, but read with thq l}ext spction it would appear
for what lﬂurp&sengfnig%ﬁiilg cﬁec?;quired go!‘ the purpose of examining him. The power given
to mean his aute] far from clear. The word “ attendance ” implies waiting; but would it be
by section 160 f1s ﬁrwrlon WOI;-ld it be legal to keep a person summoned under section 160
legal at ;111 I(;r Oii m%an til%the examination was finished or till he had leave to depart ? If the
waiting .d OO:iOIl 160 is not obeyed, it does not appear that the police officer who issued it has
order under sec to compel the attendance of the person summoned, that is to say, he could not
any legal power to comp nder arrest. 1t would also appear, as it seems to me, that a

sexlld a of?‘?\i?ﬁ?s iﬁdlt}g;lllgp o};g; Itlo retain a person whom he has summoned uunder section 160,
YO ice officer ha : :

think the retention in this case was wrongful.

when Shankara Bhatta threw

Fourth charge—second and third counts. .
14, Tt is argucd that there is no evidence againt the third and fourth accused in support of

b hese charges. <t the thi is that he sat 1 and Shankara Bhatt
: third accused is that he sat on one pyal and Shankara atta on
The_ evSulienct(; ﬁgg;réﬁg ;lflwﬁ’s l;‘ard on the 27th and that he followed Shankara Bhatta to his
gughlier 13 bmﬁ It was certainly no offence for the third accused merely to watch Shankara

Ay &5 So [E}u‘ ‘s T see, it must be held that there is no evidence he did more.

Bhat:t[‘n}.l is also 1 think, no reliable evidence against the fourth accused. It is argued that there
ergmissio;l of gui’lt in exhibit D, the statement fourth accused made to the Kundapur
ﬁ?g;?r:te on the 1st March ; but that is not so. The alleged admission depends on the

meaning of a single word which has beea translated * took,” but the word does not imply that

Linga Bhatta compelled Shankara Bhatta to go with him. : . o
15. The result is that the first and second accused are, with reference to seotion 238, Criminal

Procodure Code, convicted nnder section 342, LP.C,, of having wrongfully confined Shankara

Bhatta and that on all other charges they are acquitted. ' e

16. The first and second accused are men of long service and good character, but it is a
matter of so much consequence that poliqe oiﬁcers should not exceed their powers, that for this
roason as well as considering the result in this case that fol,lo.wod the powers being exceeded, 1
centenco the first accused and serond accused to three months simple imprisonment. :

17. I should remark that I think the powers of police officers should be so clearly laid down
that there could not be any possibility of their being mistaken. In this case thq consequences
of this not being done have been moet deplorable. One man has committed sugcu};e/.(h The f?ﬁr
aceused and another man had a false charge of deliberate murder brought agamsf .hem.h 0
four accused have had to undergo a long trial in this court—the greater partdo 11: ”h e arhgeé;
being probably false. And the first two accused, who seem respectable men, an dW 0 1fwe af
a long sorvice in the police and have each a good character, are each sentenced to a term o

imprisonment. _
18. The third and fourth acoused are set at liberty.

MANGALORE,
20th June 1895.

(Signed) W. C. HOLMES,
Sessions Judge.

e

IN THE HIGH COURT OF JUDICATURE AT MADRAS.
Wepxespay, THE 30TH OcropER 1895.

Present :
The Hon’ble Sir Arrnor J. H. Corrxs, K., Chief Justice, and the Hon’ble Mr, Justice PArgEr.
(Criminal Appeals Nos. 296 and 308 of 1895.)

Francis D’ Mello, appellant in 296 (first prisoner) and Makomed Usman, appellant in 308
(second prisoner).
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Appeals against the sentence of the Court of Session of th o e
No. 15 of the calendar for 18Y5. @ South Canara division in cage

Criminal Revision Case No. 424 of 1895 (taken up No, 91 o 1 1895)
. ! O 5

1) Francis D’ Mello, (2) Mahomed Usman, (3) Paul Machay : i
in cagex)xdar case No. 15 of 1895 on the filo of the Sessions Gnurtl.uofflns(i‘(ﬁ) (%_ll’ﬂ(' Blatta, acoused
These appeals and this revision case coming on for hearing o ill dunum.

after the receipt of the report called for in the order of this court d‘“:)lcll ay, tl‘le 21st instant,
and counsel not appearing on behalf of the appellant in erimiyg] al')’ er:l ?\' M)h September 1895,
in criminal revision case No. 424) and the third and fourth Al IPot L ?. 408 (recond acoused
counsel ; upon perusing the petitions of appeal and the record of the )P'p«j:u-mg I person or by
before the Court of Session, and zpon hearing the arguments of Mr. 1 ‘«\Gl( il;ce and Proceedingy
and of the Hon’ble Mr. C. Sankaran Nair, vakil for the appellant s Vedderbu, counse |
(first accused in eriminal revision case No. 424), and of the Public Prs Cll.mma‘l appeal No. 246
conviction, and the cases having stood over for consideration til] this SdOuvxtor I support of the
following ) : ay, the court made the
Order.—The appellants in these two appeals were the head constablo

of the Kundapur police station in Bquth Canara and were charged with “Dld anothey constable
constable Paul Machado and one Linga Bhatta) with offences under sect.o of 1618 (amother polic
Penal Code. The two lut'ter were acquitted, but the two former iw )10115 S48 and 381 of the
confinement under section 34_2, I.P.C., and were each sentenced to three ;fn:(ll‘i‘\ l’ct?(l of wrongful
meut. On the appeals coming on for hearing, it appeared to us that nlt ¥ Smple imprisop
Sessions Court was seriously defective and that many irrepulazitios had { ]_1 the judgment of the
directed notice to issue to all the four accased to show cause wh “;7 aken place, Wo therefore
the whole case ir:xI LOW befo\;e us. Y they should not he vetried, an

It appears that in February last a theft had ocourred ;

at Tallur and the police were endeavouring to deteet tfxid(:geﬂl(rul} Omifi ‘?f‘mle Shanti M urthappa
not appear, suspicion fell upon the deceased Shankarg, Bhatta lw']l- 1 Or somie reason whiel, does
been intensified by the opinion given by an astrologer that Lo wa l('tll SUSpicion appears to ]m‘,_;)
Bhatta was detained by the police on the 26th and 27th Februay '8 the thief, gt Shankarg
Judge finds®hat he was jn wrongful confinement up to the time ¢ Y 18 not denicd, and t),q Sessions

sk = P s i . fhisd,. 1 "y e
midnight on the 27th of February, the Judge being of o, g eath. - This oceurreq g
by throwing himself into a well. What induced S| ag; ‘k“'l’(‘:lnll’)]l:)af;t;h%t he then committed R::i;(;(lllti
) 0 commj i -t

does not explain, and in his judgment he has ignored Cie Ommit suieide :

to, the medical evidence; but the medical ef/;idenee’ f:;n ig) l"'ilﬁtlca]ly refused to g‘ivel(:ut,l;'0 \;'Jel:'d%r?
namely, that drowning was not the canse of death. ;n events COIl_clusive on thig e
us to understand or appreciate, the Judge at first vefuseq t o Teason, which it g impossil}l)e for
deseription already given by the witness = that the larynx ehan o to be put; but tl?:;
appearance and that there were no foreign bodies or diégase in tai m‘(}, bronvlu‘were normal in
death was not caused by drowning (see Taylor’s Medical J uris rul[em conclusively ghows that
The presence of a froth in t}ie pharyns, larynx and bronehig] }t‘ubeence, Srd Ed., vol, I p.3
of death from drowning. The prosecution evidence wag to the s‘ém Invariable concomitan s
had been detained and kicked by the accused, or some of them j; ec(:{t that Shankarg Bhatta,
and that when they found they had gone too far and that the LY order to make him confoss
him—quit unconscions, but with life not quite extinet--into the 1‘1”“3 dying, they had thrown
cry that he had committed suicide in order to conceal the real ell, and then raiged o hue and
evidence was that death was caused by rupture of cause of his death, The medi;]c:l

| : the lef
ccternal violenos ko the chest; and the apothecary depusedetllltxftttpgllﬁlo(ﬁ]ym;{tartery, it of
a8 covered with masseg

of bruises and that the injuries were not likely o be caused ;
oanlbp reconciled with the theory of suicide ddopted by zi% 3{; (?"Zl:%lz tf[e‘tll. t};ow this evidence
explain. S empt has heen ,
It was app'arently argued that there was no rupture of the 1 i
cut and that this cut was made after death in the puimonary artery, 4 only »

! : 08t mortem e g
that it was not necessary for him to come to an : T oxamination, The Judgo stated
)

! ¥ decision upon thi :
uite unable to agree. The point appears to us'to he one of 18 point. Tn this vievw w

of great importanee Bos: 1eW we gre

- Besides g

: 8, the

Judge should have considered how the masses ; g
be a%counted for. of bruises spoken of by the medieg] officer ¢

The Sessions Judge has dwelt upon the discrepancies in b ahcs could
witnesses, and appears to have relied chiefly upin the evi Horing it lcl!]r} as told by
ness), but he has entirely omitted to consider how strongly the m SPQCtor Boyer (elovent), s
be explained away, supports the prosecution story. T'he father gad g lical evidenge, e o Wit~
to be poor and uneducated rustics and they were placed under ewrl'lends of the dec Ay can
is quite clear that the whole mﬁgon_ce and efforts of the superior oﬁ'y Possible djgqq ‘Altace
directed to prevent any magisterial mvestigation at all ang that wk lccﬁ‘s_ of the police “i-, ; " 1t
of the Head Assistant Magistrate—was rendered impossilile, {he nex:nﬂ U§—throy gh the ﬁ;e 18t
rate, a local inyestigation hy thef aut%mnh.es on the spot. otwithstancfi ort was to revent n'?ness
Magistrate h:éldl'?f:i?g ; 3 eg’:ﬁ: 0(1312'}2 151 ;‘)éitl;ﬁnl\tfagéstl?te granted one oggtﬁ;&t the ?lead A’ At any
ghe fizst BOCTERE o FreseReensof-Police, 1o the eff £ parte staten,,

e ellect that the g, nt of
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Magistrate was prejudiced against him. The District Magistrate in his order accepts this
statement without calling upon the Head Assistant Magistrate or the Sub-Magistrate for any
explanation and he actually did this on the petition of a public servant, who was at the time
evading a warrant and absconding from justice, without requiring that the accused should first
surrender {o answer to the charge.

In connection with the efforts of the police to burke inquiry into the complaint against
members of the force, we find it necessary to refer to the eonduct and evidence of Inspector
Boyer. He arrived on the st of March before the Kundapur Magistrate had completed his
local 1. juiry. On the 2nd of March the Magistrate left, leaving the inspector to go on with
the inquiry, but the record shows that he gave positive orders that a charge sheet was to be
prepared.  Those orders were disobeyed, and on the 8th of March the inspector sent a referred
charge sheet to another Magistrate. Mr, Slight, the Head Assistant Magistrate, to whom this
was sent, very properly insisted that a magisterial inquiry should be held and refused to transfer
the case. Then followed the successful application to the Distriet Magistrate which was supported
by Inspector Boyer and by the Superintendent of Police. :

We turn now to Inspector Boyer’s evidence before the committing magistrate and before
the Sessions Court, from which we gather that the inspector was living in the same house with
the acoused I’Mello at the time he was conducting the inquiry against him. He accompanied
the accused’s vakil to the court of the District Magistrate on the 18th of March to ask for a
transfer. 1le admits that he saw the accused on that same day and spoke to him. He admits

-also that the accused had been absconding from the 15th of March and that a warrant of arrest

had come into his hands on the 16th of March, yet he never arrested him on the 18th of March
and, in fact, the accused was at large until April 5th, on which day he -seems to have put in 2
voluntary appearance before the Sub-Magistrate at Udipi, to whose court the case had been
transferred. On March 31st (page 40 of the magisterial record) Inspector Boyer writes to the
Udipi Magistrate that “ he learns from the Superintendent of Police that it is not unlikely that
the head constable would voluntarily appear before the court at Udipi to which tribunal the
case waf transforred. The warrants were sent to Udipi for execution.”

From Inspector Boyer’s evidence it appears that, instead of executing the warrant, it was
sent to the Superintendent of Police for orders on the 16th of March. It is thus eloar that it was
held in suspense from March 16th to 81st. From these facts we find it difficult to wefrain from
drawing the inference that the Superintendent of Police assisted the head constable to evade a
local inquiry and at all events passively connived at Lis absconding after the warrant had been
issued for his apprehension.

There is another point as to which Inspector Boyer’s evidence calls for notice as showing
the spirit in which this case has been treated. In his deposition before the Udipi Magistrate
he speaks of the case against the police as “simply a farce.” Now even adopting the view
most favourable to the defence, Shankara Bhatta was moved to commit suicide after he had
been several hours in illegal confinement, there being nothing more tangible against him than
the pronouncement of an astrologer, in our opinion such an oceurrence is by no means a farce,
but an event of very serious import demanding the strictest investigation.

We are fully sensiblo of the difficulties attending a retrial after so great a lapse of time, but
the case is so serious and the Judge has lost sight of so much that was important in the evidence
that we feel it our duty to direct that the case be further investigated. We set aside the present
convictions and direct that the accused be retried.

The retrial will take place before Mr. Holmes’ suceessor in the office of Sessions Judge of
South Canara, and the Sessions Judge will of course be at liberty to add any charge which may
seem to him expedient.

(By the Court.)

(Signed)  C. G. TODHUNTER,
Dy. Registrar, Appellate Side.

o e

Proceedings of the Iigh Court of Judicature at Madras, dated 4th November 1895,
No. 2296.
Read judgment and records in Session Case No. 15 of 1895 on the file of the Session Court
of South Canara.

The High Court does not at all understand the difficulty felt by the Sessions Judge as to
the charges in this case. The Sessions Judge had the depositions taken on the preliminary
inquiry before him before the trial commenced and if he considered that the charges were
impetfectly drawn it was his duty, under section 226, Criminal Procedure Code, to alter the charges
and bring them into proper shape. From the statement of the Sessions Judge that after the
trial had proceeded for nearly three days he was still unaware what were the exact offences for
which the accused were being tried, the High Court can only draw the inference that the J udge
had not read the depositions taken before the magistrate, and that it was himself rather than
the Public Prosecutor who had no definite ideas.
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2. The High Court regrots to haye again to observe :
the examinatipn of witnesses is conducted gin the Sessiong 10"8?& tgfe éﬁf‘ﬁulg o which
or three questions had been asked by the Public Prosecutor of t}, ! witpara. After two

e ninth witnegg K illi
¥ AR » Kusa Billiya
Otai}:é;h&;“;néﬂ%? ?ltngether out of thoe
: ’ 14 60) of the rinted record
(See also copy of evidence sent up from South Canara, consist elltu'e]y of an e:\'aminationpb 7 the e ) ;
page 99 and following pages.) After that the Publie Prosecut oy \311% ull(?\l:id

to ask a few 1
o s : y more qyu
examination. Exactly the same course was adopted in the examiuat;lmf Sz)li? rt‘ﬁebjlfom :lh 3 g.tross-
' eleventh witnegs

Inspector Boyfjr. After the Pyublie Prosecutor

i S & el vty e e
: : i or geveral paee

Juestions being objected to qq inndmiwiblI }gts}of
quite erroneously) Sible by the

its OWI questiong
; ns
cannot bqt observe that, assumin
procedure is neither re

hands of the Public Prosecutor, and o next tw

(See copy of evidence sent up from South Canara.)

printed matter, several of the Judge’s own ques

accused’s vakil, and the court disallowing (
they were inadmissible. The High Court
accurate as to the procedure adopted, such
show that the Judge cannot exercise prop

3. The question to the medical wit
drowning was a quite permissible question

any signs of death by drowni_ng, if 80, describe the P
(allowed by the Judge) that it wgs a leading qu

(True Extract.)

(Signed) D. '\V. G. (.‘:(‘)WIE,
Ay, Rvyw(mr, Appellate Side,
.
Order—Mis. No, 2437, Judicial, dated 264,

* *

November 1895.
* * %
3. The District and Sessions Judge of 8, ‘ar i
uth Canara will be re ueste
forward to Government any remarks that Le may have to offer upon the n?)(:):l((l l(} rt"?
of the High Court, dated 4th N b g

November No. 2296 icial. ¢ : ; ;
no doubt already been forwarded tq him, i, a5, el has

(True Extract.)

(Signed) . F, PRICE,

Chief Secrelary.
To the §essions:J udge, South Canara,

Reap—also the following papers :—

From W. C. HOLMES, Esq. B, LCS. Die

South Canara, o the Chidf e striet and Sessions Judge
e ey y to Government, dated 27}, Novem:

0., No. 2231, Judicial, dated 4th ingtang
wrote the latter of the two letters, | received { )
No. 2296, Judicial, datedp4th N(’)vem 1:013‘ itt]il;sliilghthcour
session case No. 15 of 1895 on my file, 14 may be that ), H(? Wag
a copy of its proceedings to Governp, BrE ‘A e let ligh ¢
been reported in the newspapers, and I think a . OSt of the erit;

: .o Criticismg by
of the letter of the Registrar of {}e High Cour;n r?;i}geed’ o idering the termi
Judicial, dated 4th instant, to lay before Governm o L 0. 2231

the criticisms of the High Cgurt, especially ag T
India may pot be unnecessarily delayed,

2. I therefore beg to enclose 5 co £ :
Court, replying to_its proceedings, Ny 2206, auirs” 0 the Re

) gistrar of {he T {o
date, No. 1171, with six spare copies, s aind RN A 2

OVember 1895 of this
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ENCLOSURE.

: : .S., District and Sessions Judge, South Canara, to the
From W-RC‘ .IfOL%Eti’e %si%il ](Jjgﬁ’rthCf J I;dicat;urc, Appellate Side, dated 27th November 1895.
egistrar o

d o the receipt of the proceedings of the High. Court,

I have the honoué ;&1 %ﬁggxfigw%, with reference to sessions case 15 of 1895 on my

No. 2296, Judicial, df{t'e h Court did not at all understand the difficulty I felt as to the charges in

file, stating tt‘hf‘sgnt hethelgxtent to which two witnesses were, as the High Court thought, examined
the case, criticising ¢

by the court, and pointing out that some questions were erroneously disallowed.
y the court, ?

for any explanation, but, as I am aboufc to proceed to Europe on
furl x hI 'Imllpogot?o %zuz;)l(}()\;)rgd toor repzesent what happened from my point of view.
urlough,

X ings of the High Court refer—15 of 1895—came on in due
3. The case to Whlc(}zfﬂi%i%ﬁ?eeﬁg?;lgt May last. Every step laid down in the Procedure
course on thc_uf‘tern‘?_"lll)1 Tk ,evel'y case I try, punctiliously and carefully followed. g
Code was, as ls_m(\]falllfl éeZtion 271, the trial was opened by the reading of the charges against the
As Js’r‘cqglreh Y e s charges sent up by the committing magistrate. One of
aﬁcusod. ; ;l) élfge‘t’m‘gft against one of the accused. The uther two charges against the other
1 eImn wWas

aceused ware(::s follf)\‘ sfronl the evening of the 26th February 1895 till abo?t midnight of 27th
it lgmt_',ouf lly confined the deceased Shankara Bhatta at Tallur village for the
February 1895 MR u} ysaid Shankara Bhatta to cause the restoration of certain jewels stolen
irpose of constraining the ; ou have thereby committed an offence punishable under
s i Murthappa’s house, and that y 4 ety
jron} Shanti ‘) I 1 within the cognizance of the bour'g of be_sswns. ; :
seotion 348, L.P.C., anc bout the 27th February 1895 at night voluntarily caused grievous
¢ (2) That you on gf & 1(: ra Bhatta for the purpose of constraining the said Shankara
hurt to the said dccease(_li .uxle]: and that you have thereby committed an offence punishable
Bhatta to .rest‘().re tl'wps(gl( ull(:d within the cognizance of the Court of Segsions.”
under section 331, LL.C., ill show that the second charge was wholly illegal.
A little _consulemt1()nd\‘(;ha:ge ils committing magistrate had fallen into a mistake that is
In framing the ?Q'conountry.’ "I'he complaint against the accused was that they, at several
frequently made in this ¢ 11 village of Tallur, from time to time during a considerable number of
different places in the £ Bhatta, or had abetted his being beaten, with a view to constraining
hours, had beaten b])nukf{lilll ropel't,Y' At least three of the alleg(‘ad beat‘mgs would have ’f’allen
him to restore certain SS) " tﬁe second charge—* on or about th? 27th February at night.” It
within the time specxﬁ‘e (lln(‘ll"ll' e as well as from the magistrate’s order of commitment that the
is evident from tho Se}m;lth(; ;vllg()lo series of alleged beatings, or at any rate ;hc alleged bcutlrigs
magistrate thought t‘l‘jl JFebruary, could be regarded as one offence madga up of parts._ Te
on the night of the 2‘1;[11 ase was ‘one to which the first paragraph of section 71 of the Penu}
probably thought “’.ut r 1;’ & That section says that when an pffence _11 mﬁdo up _oi partts, ;my o
Code had some applica 10I ; \co. the offender shall not be Runlshoc'l‘w1i t e.pumsf n;en ot'mm'e
which pm-ts. is itself an g e!u11fess it be so expressly .provmlepd. The me:_nimg of ]t wA se: hmn 115
than one of sueh offences, a) which is that, if A gives Z UQ strokes with a .Stllc ’, t" -Oli)gtl;
made clear by illustration ( ffence, is liable to only one pumshn}(e?t for the whole bea mgli u
cach stroke is technically an Owlintoc'er to the facts of case 15 of 1.?\')0, because Wl'n‘lt was alleged
the section has no (Lppllcl.l:tlonf beatings at different places and at different hours. dlh(_a u}la,glst(liate
was that there were a series (:1 tely the evidence as to each particular beating an d;isc i1:urg:ie L or
should have considered se}m:iin ):15 he found there were or were not sufficient groun 1;3 or _om%
committed the ?,ccllscd accor ngch beating may have been made up of parts, but t : sle)ne:s. 0
80 in each particular caset~ bo r(egm'ded as parts of a single offence. For 680](11 separuhe eq mtg
alleged beatings °0l11(-i i ach accused was liable to a separate pumshment: an23gs (fmteh sgpgm ?
if approved against }n‘m,t?“1 a distinet offence, it was necessary, under sectl;;on ]la( 3 : et_ o efo
beating, if trueacozsttlﬁ:t%hpm should be a separate charge for each of the alleged beatings for
imi edur Ry
it Prc%?lsed wero to ba tried. es arose. Neither by a perusal of the charges
which the a e ltios about the charg . J : b
Now, here my @ltﬁcll 108 istrate, nor by a perusal of the magistrate’s order o .ﬁomfml ment,
framed by the committing _ﬁ‘ng;e tnkéﬂ by the committing magistrate, was it possible or me to
nor by a persual of the ‘ewt hen(;a.so of which of the alleged beatings the comn}fiiltmlg magdlstrx;;_t.e
say with any certainty 1n G"‘m[i facie case made out against the accused. f e.m'l:tlel vakil
considered that there was a }"1, Prosecutor conducted the proseo_utlon, was exactly in t e same
who, in the absence of tho Public which of the alleged beatings the magistrate considered

predicament. e could not tell as to he tell, any more than I could, for which of the alleged

thero was a primd ':””.te °"ff1;13°£:$: le(immitted the accused had he thought it necessary to frame
beatings the magistrate w

‘" the case of whichever of the alleged beatings he considered there were

te charge in the casc d.
:u?fig?gzt grounds for committing thev‘:ﬁ‘;‘é;ir it would not have been a more correct procedure
It seems to me to be a questlfigogether and to have referred the case to the High Court on

e o o e e o sl S b e e g G
the ground that the : )
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Oode, however, is very wide and allo‘.vs a charge to he fr
tlxeré is no charge framed by the magistrate ; so that

Whether right or wrong, the course I followe
before the evidence began to be heard, a charge
charge referred to one of the alleged beatmgls on t
far as 1 was able to gather from the order of com
was a primd facie case. As to the rest of the

ramed by the Sessions Court, e
possibly I was right in going on with the case,
d was to frame, on Saturday the 15t of June
which I called the first added charge, That
he mght of the 27th February as t(»bwhich, 80

qlleml(timﬁuté' the limgistrate seemed to think there
‘ ‘ o 8% beatings, 1 postponed framing charges ti
the evidence of the most lmp%rtax‘lt Witness in the case’ had beI:sn tlaken. By the uﬁibff; }:}i
evidence, and by the aid of the records of the committing magistrate, I was in g position to
goe as distinetly as was possible under the circumstances what charges should be framed. 1 then
added five more qllal‘gesa which seemed to cover the most important of the alleged offences

I think it will be thus seen that my diffieulties ¥ .

m framing the charges were nct ineon-
siderable.

4. In the sccond paragraph of their Proceedings the Hj assuming the
record to be accurate, there was an rregularity on my part in taking the oxumiuation ofgtwo
witnesses, the ninth and eleventh, alm_ogt altogether out of the hands of the Publie Prosecutor

On referring to the oviginal deposition of t.he eleventh witnegs, Inspector Boyer, 1 find that .tlm
vakil conducting the prosecution guly asked him two questions to prove a plan of the seene of the
alleged offences. I then asked him a few—perhaps SIX—questions on an exceedingly important
point, namely, the dxlnqnglons ot t]\e Wt_all into whth Shankara Bhatta 8 thrown or
threw himself, and I elicited the tollom’ng mformation : — T gy the well in Tallyy in the
schoolmaster’s house. lts dmn‘letler was six feet, .lts depth to the bed of the well was 22 feot on
one side, 21 in the centre and 20§ on the other side, There were six sticks across the mouth of
the well. ‘Lhey were three inches apart anq some closer, The sticks very nearly covered one
half of the well.” The answers to my questions occupy five lines (31 to 85 of page 96) of the
printed papers. The _ cross-examination tl_ne_n began.  Where the Cross-examination begun is
shown most distinetly in the original dePOSltl?n by the usual sign XX2 A copy of Inspector
Boyer’s deposition was sent up to the Iligh Court though no copy was, I think, iwcossury and
unfortunately in the copy the place where the oross-examination began is not shown "1‘1,
mistake was unfortunately continued in the ; 2

. printed papers and fhat the High Court w -
think was examination by me was really the oross-examination by the \'ugkil for thecfi(i-sltc (zluﬁl)
second accused.

The High Court say that I quite erroneously disallowed' some of m : o Lo
Inspector Boyer on the ground that they were irrelevant, It i) be xz,()\g“;:atglmt?f:ént? IbtuF'tO
mistake. 1 find I disallowed altogether only {wo questions put to ' i

of which was put by me. They were questions in re-examinati

the ground that they would introduce new

introduced was not such as would warrant th
What happened in the ecase of the nin not quite so clear.

most reliable record of what took place, and they do not show that T put a ﬁ’fﬁ’ YII;Ules !.1tr‘o the
Kusa Billiya, the ninth witness, during the whole of hig examination-in-chjef * 1 fé’is nqlff.‘b lon to
to write in my notes “to court ” whenever any answers are given to court qm;gtim;ﬁ 131 i 4
the answers with a larger margin than in the case of othey answers, M Vg e 2y

ven when

gh Court say that

iefly on
€ new matter Proposed to be

1 put any question to Kusa Billiya till after the completion of the ye-e Y notes do not shoy that
- Words “1o e
then the words translated at line three, page 59, of t| : ords “to court,
: ; are translated ar doposition as well a8
“ to court ”” are made to begin a paragraph which th
¢ when he
he were sleeping. 'The witness was a very Wak Hickedaro sy ot
b ef if a 3 >
importance were not brought out sufficiently clearly, but I did 1 Y points to which | attached
5. In the third paragraph of the proceedings, the High Court
1 was g1 sy
o A © question woyld h Permissiblo
signs of death by drowning, if so, describe them p” o bject f
: : ction of the
uest
The deposition of the apothecary was taken down by 5o Lo Lion Wag It
ud what wag recorded
p g present ?
« Mr. Mascarenhas.—There is no charge of that o

Xaminati . ;
him two questi(_)ns. b e Vernu(}ulur' l‘ecor(]: of Kusa Billiy a’s Ovid(31:(!(?1111}!:;2111’1(:v{su-'ul{lu'akml
was called at night when he was in his lodging, there gre the THT quc:tli(on Jat h:;

18 printed papers P 1 an
inside my house when I was called.” In the translation of thop vl;g:‘;;}lllus I had gone to slee
in the printed papers, the words “to court question ’ o Y el

5 £ ’ )

; : s tho Ty °Y do not in the onginal,  What happen 7
was I believe this. After the witness ha  said that he was in hig hous was called Pene
night in question, I suggested to the vakil gondl{ctmg t}le Prosecution that he should usfz(‘ tox! th-e

1 int. T did mot put tho gurnciy, 14 i cit,from
: ecise details on every point. ;+ ¢id ot put the question solf. Aani
}:112} rave suggested other questions in the examination-in-chj yeelt. . Lonly Suggested it, |
. : not take the examinat: . o
own hands as the High Court were led to believe by the error in the Wigtzflamumt
translation of the vernacular deposition,
i i i he uesty
edical witness as to whether there were any signs of death by q : question tqo
fltf;:t[;on, and point out that the proper form of "th Y Crowning
' the Judge) that i ancl observe that g o v'e"¢ there an
accussed’s vakil (allowed by the Judge) that it was g leading :

A D Yy me in English, P

on the point 18— )
« Q.— Wero there any signs of death by drownin
ence, Tt i :
« Court.—Ask what are the symptoms of death by drowningl.?,leadmg_

Shluse
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What happened was this. Mr. Mascarenhas, the _V:Lkil for the first
took two objections to the question “were there any signs of deuth
One objection was that the question was leading. The oth)er W ' ;
against his clients that they caused the death of Shankara Dhatta by drowning him and fhat
therefore the question was irrelevant. To understand this objection, it must be remember. ~ ‘hat,
the committing magistrate considered that Shankara Bhatta committed suicide by JUMPINg 1us..
the well, and did not commit the accused on a charge of causing Shankara Bhatta’s death, I
saw that the form of the question was not quite correct—a view of which I think the High
Court approve. I did not, strictly speaking, disallow the question. I suggested that its form
should be changed, and my suggestion was at once acquiesced in by the vakil conductmg'the
prosecution, and the witness gave in detail the post mortem symptoms of death by drowning.
He had previously given a detailed account of the result of the post mortem examination of
Shankara Bhatta’s body ; so the assessors and I were able to judge for ourselves whether there
were signs of death by drowning. After describing the usual symptoms of 'dea,t’h by drowning,
the witness add “ All may be absent and yet death may be due to drowning.” He was then
asked “Is there any particular mark by which you can say death was or was not the result of
drowning ?” to which the witness gave an answer to which I need not now refer.

6. I trust the Hon’ble Judges will find this explanation satisfactory.

and sccond aceused,

by drowning present #”’
as that there was no charge

From W. C. HOLMES, Esq., B.A., 1.C.S., District
Canarva, to the Chief Secretary to Gov
No. 1204,

and Sessions Judge, South
ernment, dated 3rd December 1895,

I have the honour to acknowledge the receipt of G.0.
dated 26th November 1895, requesting me to forward to Gov
I have to offer upon the proceedings of the High Court date
No. 2206, Judicial. i

2. Immediately on the receipt of the proceedings of the High Court, T prepared
an explanation, which I submitted to the High Court on the 27th ultimo. 1 beg to
enclose a copy of my explanation. T trust my explanation will have satisfied the
High Court on the points raised in the proceedings, and I trust my explanation will
also satisfy Government. ‘

3. I think I aw entitled to submit that m
case was as flawless as it was possible to be unde

y No. 2437, Judicial,
ernment any remarks
d the 4th November,

y procedure in dealing with the
r the circumstances.

OrpER—No. 1808, Judicial, dated 14th November 1896,

The papers read above relate to the conduct by Mr. W. C. Holmes, I.C.S.,

District and Sessions Judge of South Canara, of sessions cases 33 and 38 of 1894
and 15 of 1895 on his file.

2. All three cases came before the High Court on appeal, and in each of the
three the Hon’ble the Judges adopted the unusual course !
proceedings condemning in strong terms the Sessions Judge’s conduct of the;1
original trial and brought the matter to the notice of Government. Mr. Holmes

explanations in reply to the High Court’s strictures in each case have been taken,
and the matter now comes up for final consideration.

3. The papers printed above show that in its judgment remanding the first of
the three cals)esl—segsion case No. 33 of 1894—for retrial, the High Court Rassed
the following remarks regarding Mr. Holmes’ conduct of the trial :—¢ The
Sessions Judge + . hasmadeit clear that the bias of his mind was affected
by one fact only, and that one fact is, in our opinion, wholly inconclusive e
From that point in the trial the judgment makews it clear that the Judge’s mind
was strongly biassed against the prosecution. From the fpurth witness onwards
every person called has been denounced as a ‘false’ witness, his demeanour
denounced, and his evidence characterised as a tissue of falsehoods. With regard
to the fifteenth witness the Judge has recorded in his notes (before a word of the
evidence) the remark ‘lying written in ‘his face” If this remark was recorded

of recording separate
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We cannot Tyt characteris

€ it as most
et by the Judge in the casq

hows strong bias and that the case was not approacheqd ip 'y judie;

sSNnows o)

: : 13l frame of mind
The medical evxd_ence was not considereq by the Jy 8¢, nor was the

: gone into. The trial Was prolonged for threo cks—princ; ally in
defence éce of ‘the cross-examination (wholly 1rrelevaut) the pleader who
consequ((infor the first prisoner (M- Shiva Rao)~and the trial a last came to an end
appearﬁ Public Prosecutor declined to call for any furghep evidence iy, consequence
ot ititude taken by the J udgf} . ’ by the Judge would net permit
of the a to be called we are quite unable to understapg »
s overe_ite: rseparate proceedings, No. 1760, Jy icial, dateq 10th §
roo.aiilinlg the case, the High Court furth

=)

: eptember 1895,
1 fo der remalxl’ked }that 1 the cage had bheen

sted 1t need not have laste more than thyee or four dayg whereas
Ptrop;srlpyr g:r’;g:;d over three weeks, and that the record showe -
itw

: that the Sessions
Judge did not_exercise a proper control over | bar ay
uag

o exclude v from th Was not stron
i : rom the eross-¢
:lude irrelevant matter
t 1 r d

Xaminatioy of the witnesges,
£, In its Proceedings, No. 1812, Judicial, dateq 16th October 1895

. No. 38 of 13 2, dealing
; d of the three cases—session case No, 38 1 High Court
with tha Sf}?;)gl if the trial of that case was to be taken a8 a sample of My, Holmeg
obstirV?t alowad it He' Bad 5o al?{)rematmn of t

°;;0;r§;ised no control over the wvaki

m he value of Public time gnq
S Practising hefors him. 3
lemned him and justified the further inferene
ond 4 1
:elevant from irrelevant evidence.

18 own noteg
¢ that he could y04 distingnish
ir letter forwarding to Gover :

¢ In] thgllfd I?as further observed that they ¢ haye. for some tme been fy,
Lrpe 'tl‘ed wi%h Mr. Holmes’ judicial work, and think jt adv1sable to bring
5081 4 atlShe- of his inefficiency to the notice of Qovex~n}n(311t. The J udges haye
P mstanu(ef ubt that Mr. Hoiv)r,nes 1s a conscientious officer and that he does not
g tOlf (i)n the performance of his duties, but they are .of opinion that he jg
spare 'I;H(Iilst% judicial work and would suggest that it may be advisable to employ

ite :

ﬁ?r; S;:l some other department.”

e papers were in G.O., No, 2231, Judicial, dated 4], No_vember 1895,
6. Thes&p rolmes for such explanations oy remarks as he might desire t
referred to Mx, ly is contained in his letters of the 15th and 21st November read
offer, and his ﬁa %g seen_that Mr. Holmes declines to admit that 1,is conduet of the
above. It W}g'on was defective, and quotes g number of statigtieg to prove that
cases In qt}xes (;rk in his court has been prompt and bhut litt]e interfered with on
disposal ‘i{ Wstates that he takes the deepest interest in judicial work, and in
appe:l.aph 76 of his first letter he requests that i his explanation jg considered to
parag

itness gave his evidence,
pe%::P:llebgl tTile whole tenour of the
1m )

g enough

nment these two proceedings, {0

atisfactory, he may be permitted to resign the Indian (jyj]
:ep:nr:i:)n proportionate fo the length of

) 1l Service on
his Service, as such g course would e
ferable to a return to duty after his Superiors had Jogt confiden
pre er

ce in him,
- No. 373, Judicial, dated 24} February 1894 these

¥ Ifgrr(g(iot& the Hon'ble the Judges of the Highy . X
Ta 1‘eR istrar’s letter of the 16th March it ig st
o th?[ %I;olmes’ reference to figures and statistics i
o %\ I; whatever the causes of the defects in thg T of Lis cageg
iy tﬁz “ the result is the same, namely, o lamentable waste of public t{
n}al;cy f f’zmiscarriage of jus‘ugey .r1 :
risk o of Mr. Holmes defending hi Tan dmitting |, she
ren

third of the cases now undey cm}Sideration‘soss;,m_ O Y
18955_3:1;1‘1:1?3&113 with in G.O., No. 2437, Jy icial, dated 9¢), ovem%)\c(:‘. llLéQC':f
The conduct of the District Magl'strate and the Supqulltendexlt of Police and his

ector have been disposed of in separate “Oceedings, e Sessions Judge’s
mothod of dealing with tho case s deseribed in the [y Court’s procecdings,
§§ 2296, Judicial, dated 4th Novemhey 1895, 1y, Holmeg was requested in

D 4 . o2
35
6.
,%BER 189
1CIAL,
M. 1808’ JUD g dsl
W
M

= it his explanation

ted 206th NOVGI}leT {S?r:écfomq lillzrlin;etters nflt}ief’ﬁf Ph

437, Judicial, da (;nd his reply 18 o Mr. Holmes shows that part

G.0., No. 2 'thzﬁ se strictures, - 1895 printed abuvre. based upon a misapprehensibh
in regaﬁ‘d t;)nd 3rd De(i?uibglourt’s Pr(,ceegmgs V:a,zsim any way defective.

) 9 e W a ’

RavRO h 2 of the High t lhis procedurs, was jonsidered Mr. Holmes

t tha ; i1l has considere L

of paragrap lines to admi rernor in Council he ‘e, and has arrived at

an(i ag“;‘;_: %xceuency thes (Z?l:ielﬁis eXpla:ﬁtmgse {V)if‘ihefc; tli,tli: and the J udgi)es

o 0 three cases he Hon'ble the Uhier 'k is warranted by

f these 4 of the ey ial work is war L D]

conduct l(l)li;i(t;}lll that 'fh‘z i)Ip; n}:([)glmes is not sultf(}i to ,]l}i]del;;apapers and his p.revmuE

T h Court tha " and must be accepted. s an interest in his work

High ith above an arently takes an

of the s dealt with & s, though he apparen s from an absence of that sense

o papers Mr. Holmes, ing it, yet suffers fron : +t of the affairs

:-l(;colrd sllozvb; lcaifarged Wl?hdn?ﬁ}ss:u\]zvgllic,ll}is essential toltlae ;(i)ﬁldu;lf oifnability i

0 mindaedne ment, couple e Yourt

: e under Govern I rhich, as the High Cour

of Propol'ﬂqce of 1mpor1;arﬁl(?3 uare pointed out to him, 1;mhé(;h),e i ﬁis i

of any ohis errors when inytO hope that }}e WlH learl.l %1 ‘iln e prhin el

ercelve narks, rel]defs 11:1Vf’aOf opinion that it is undesirable

‘}.UStly o ] is clearly

h ts . I 5’ 1 ; Xecu-

istrict with a popula-
sted with the care of a distrie e
; ice and entrusted wit T o A
thut’b:;lnc}l obo two iil?or:ln ¥ ik Bad e %gCOIﬁhl]lg]lg; 'H?ZO;JZrmissionq solicited
tive haps two m »f State to grant Mr. Holmes the, Tl
: serhap ot of State to g : ip DR T s
tl?nl ?;ff o SOlue’?m:)‘g i SoHer Ohite Joo Nové?:'}i)lbgervice on a pension
Elgﬁim a8 paraglmpl]ld be allowed to resign the Indian
y that he shou
namely,

is credi sent date.
the service which he has to his credit at the pres
‘tionate to
s (True Extract.)

(Signed)  A. T. ARUNDEL,

Acting Chief Secretary.

To the Hon’ble the Chief Justice with C.J.

Exd. 8. J. Pereirs,
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JUDICIAL (1896) DEPARTMENT.A

—— - —

Letter to the Right Honourable the
Secretary of State for India.

Dated 30th November,
No. 9 of 18960.

Forwarding to the Right Honourable the Secretary of State a copy of Proceedings
No. 1808, Judicial, dated 14th November 1896 and soliciting the grant to Mr. W. C.
Holmes, 1.C.8., of permission to resign the Iudian Civil Service on a pension propor-

tionate to the length of his service.
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oi'n;; : f1¥1ot, Mr. Holmes was 1S Unneceggapy, “r Who haq m wag 4y ‘0 e
point to affect the sentence j entirely w0 5 10 poin 4 beon eonae. his
of his grave want of i inflicted fop , , 8, 10 al Nt oug g “ONCerned in
Judgment i, thigrca totally qiffopeniS M8 sus Whether this
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Leertishone cau(;ec‘iv%; Ot’fil;l Sensitive dignocisr. . VS Urged e
s6 Position and by the (1 I palliation
" ‘nonect()r of the
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appeared, however, on inquir ots, and thyt he
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the Sessions Judge of the s Y that he haq Al b also in

Yon 'y Y
been guilt ndlﬁerent ;:0 er {-’,‘l’(‘ut

in refusing to re-tr me disty

v tpcan 0 y a case r 1ct and of : .

dlISC'ui‘Sb with the Hon’ble tl1gm;11ded to himoff msuboydiy, g,t ioi graye disr&]th. It

shortly afterwards went on § udges the or that y, o to the 1iroSPect to

return he was formally cen urlough on mg)cf,oprlety of thos'e and en,, 1gh Court

ment had entertained doubt:‘gﬁtﬁor hig 003311 cel'tiﬁcatel}‘ofrd ' K‘;‘O‘jllii“lg to
er he c di a + Holmes

ﬁt t nf

trate. He was, ho
_ , however &
for some months, and Wé: ::ntuall given ;Vas 0 contiy K e tlla: "and on his
AR | Bethis o arned that Wi nothep trial. 1 ue ag 5 rst. 1e Govern-
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4. In 1890, the Hon’ble the Jud_geS'Of the High Court reported to Gouern-
ment that Mr. Holmes' work as District and Sessions Judge in Bella@as

unsatisfactory, and that his'judgments & ln.dlcated- a tendency to approach the
consideration of ovidence Wwith a prepossession against its trustworthiness and to
judge of its value l_>y. a purely a?bltml‘_y standard of credibility.” They also
observed that Lie exhibited *“a deﬁmency in the power of discriminating evidence.”
The Government thereupon decided that Mr. Holmes, who was shortly to revert
to a Sub-Collectorate, should not again be made a Judge, and should not be
promoted in his tuwrn. In June 1891, however, on the Hon’ble the J udges stating
that they had no objection to his being employed in a light court, he was posted to
the appointment which he now holds, namely, that of District and Sessions Judge,

South Canara. .

5. Towards the end of 1895, the Government received from the High Court
the judgments, proceedings and letters which are printed in our procee disigrs
enclosed herewith, commenting in terms which could scarcely be stronger upon the
inefficiency displaye by Mr. Holn’les in his conduct of the work in his court. It
is extremely sel the Hon'ble the Judges adopt the course of reporting

dom that :
to (Government judlc1al officers servi
additional force

to their representatioqs..
fit to be a District Judge 18 in our opinion clearly borne out by the record of the
tm‘éﬁisiésf”']'ﬁ‘cﬁ" are dealt with 1 our proceedings already referred to, and to
which we would invite your Lordship’s étte{1t1011. Mr. Holmes' various explana-
tions amoun than a mere denial that .hlS procedure was in any way
defective or plameworthy, and we are unable to consider them satisfactory. el
(fanara is one of the l.lghtest courts 1n :ahe pll;eqldency, and it is thus impossible to
suppose that the quality of Mr. Holmesd ‘Zlorf iS'-due to any overburdening excess
in the quantity of it which is deman 2 ((1) iim. We have accordingly, after
careful deliberation upon the matter, arrive ; at the conclusion that it is impossible
in the public interests to reappoint Mr. Holmes on his return from the furlough

\ow taking as a judge in any district in the presidency.

which he 18 10
difficult to discover any other post to which Mr. Holmes
could be aDpointed in which his defects would not occasion great mischief. The
)dpers B forred to show that t_hougl} he ul;ldoubteflly takes an interest in
}1is work and endeavours t0 perform it satisfactorily, he is nevertheless without
sense of proportion an lacks an evqnly;lbalanced mind, and that his inability to
Jerceive his faults when .they are pointed out to him leaves no hope that he will
materially improve: With such defects z:gamst him it appears to us to be most
undesirable that he should be @ppmntcd Collector of a district and entrusted with
tm'CJ['fﬁi;éAof'Wha:ﬁg two m_llhons'of persons, the more so as he has preference for
ol Ticial side of the service which is so strong as almost to amount o a dislike
tho Jo ive work. As has z.llready been observed,. he ha§ been tried outside the
ordinary line in the Financial department, and failed. To permanently reduce
e of a Sub-Collector and Joint Magistrate would be a most severe

him to the gra [ 3 S
yunishment and weuld moreover 0ccasion further opportunities for injury to the
: ig inefficiency-

public interests through h
s Tetter of the 15th November printed in our proceed-
d that if his present explanations are deemed
to be unsatisfactory, he may be .permltted to res}lgn the Indian Civil Service on a
pension proportionate to his service. He stat%s that he yvould prefer this course to
a return to duty after he had Jost the con dence of his superiors. In all the
of opinion that the adoption of this proposal

circumstances of the case, weé are : :
would effect the most catisfactory solution of the difficulty.

8. We accordingly have the honour to repommend the adoption of this course
to your Lordship’s mos ble consideration, ~Mr. Holmes’ total service from

t favoura I
the date of his arrival Was, on the 1st November 1895, eighteen years and nine
months, and as he is required by the rules to complete 25 years’ total service before

ng 1}“er their orders, and this fact gives
Their conclusion that Mr. Holmes is not

¢ to little more

6. It is, however,

7. In paragraph 7 of hi
ings enclosgd Mr. Holmes has aske



No. 9, Jupician, 30th NOVEMBER 1896
|

1
. " 3 ~
1t entitled to the usual pension of £1,000 per annum. a pension proport; J
e 18 ent 2 i : : & O-i o ERAL PLOPOrtionat to |
= - oth f his service would amount 10 some x£/(46 ner annum. I L 5
11C 1CiH . L rOVOY OOVATNO by awn iy ;“I - 1 .
r:a case 1s not however coverned DY ally OI the usual rules on the <l B f o
His les on the sul W. C. Holf%s Es (
i
)
We have the honon 1
~ ! 1olour 1o be, i
M 3 ]
My Lord, (
\ O, MO 1 o . ) o
iour Iml'\i.\}ii;) S MOSt obedient. ?;1““;1 Vet . . et — e AR
o . ; { 1
(Signed)  A. E. HAVELOCK
{ .y ) W BLISS. : PP Tk aresl o
( 1D ' | Ciws lNDi j & A b/ = ™ 7 11N
‘ y ) J. GROSE. N M\ !\‘ é : ¥ [,'_(J f"\i/f\;—)hb Wenthin)
4 l — - e e it b " Numbey, |
Fort ST. (FEORGE, & | e e e SO )
N P PO
11, November 1896. PO
- { / 1ic 1 Vi e
] .
. | O
| Fw ~ ™ Yy
trrom
G La f i
1,0 96 P
e 55 - -
- = — (
™ .
«‘__{_EPHONE MESSAGE. ‘
r— 1t \
|
TO\Y . e

.

UHIE Qv us
“F SECRETARIAT

|
Dated

189

f"ﬁ.




==

o maesiin St

ot ety 2 e W Wi

o g

A e ”??"'.f.vx

ey

e

e

+

PRI

he 18
gth 0 . 2 iy o
the leng e is not however gover ned by any of the usual rules on the subject.

e
A A A APPSR R R A A A A A A A A A A P,
SRR AR LIRL . -

No. 9, Jupiciar, 30th Novemsrr 1896.

e N P P I PP o P s
NASAAAAA AP

W

WNM

-led to the usual pension of £1,000 per annum, a pension proportionate to
entit ef his service would amount to some £746 per annum.

His cas

We have the honour to be,
My Lord,
Your Lordship’s most obedient, humble servants,
(Signed)

( bh )
( )2 )

A. E. HAVELOCK.
H. W. BLISS.
J. GROSE,

Forr St. GEORGE,
30th November 1896.
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:"‘\\‘k‘ 3 In continuation of my lett
N"“:"!Q'Say that 1 have had, since 1 wrot

A

‘E' g(t(j(' 3
Q/Q’ u sV 5 5‘ /H/L‘w

Chcty A1

District and Sessions Court,
Sowth Canara, 21st November 1595.
T'rom g i
" ;"E, . ':‘ .
W. C. Holmes Esquire,B.A,1.G.S, 8y~ ¥
o i |
District and Sessions Judge, %5 .7 i »,fg) A
Souttha&mra»/ o
1cf ¢ y & o
The Ghief Seerctary to Government, 9 7 P ,‘
3 Fort Saint George, 68\
MADRAS.
Sir, £
er to you of the rsth Instant, 1 have the honour

e that letter, a complete analysis of my Sessions

|“Cases in this Court made, and an analysis of appeals against them so far as results

are known in this office, and 1 have had
compared with the figures of the Presidency

of years back. The statements are appended.

4 statements prepared, showing how my work

as a whole and of this Court for a number

f the 122 Sessions Cases disposed of by me 14 were

7 in acquittal, and 8 in the conviction of

». Statement I shows that o
withdrawn, 63 resulted in conviction, 3

some accused and the acquittal of others.
y or District, but so far as my general knowledge

1 have not been able to ascertain the

corresponding figures for the Presidenc

of the matter goes, these figures are about the average.

Statement 1 also shows that of the charges against 276 accused persons, the

charges against 28 persons were withdrawn. Of the remaining 248 accused persons, 151

were acquitted and g6 were convicted (
of the High Court). The case of one accused, found guilty by a Jury, 1 referred to the

High Court and he was set at liberty. The percentage of convictions was 34.7 of the

/ : :
total 276 accused persons. This rather low percentage 1s due to two causes. One 1s
' ' s—18 and 20 to 24 of 1894—in 5 of which the

that 1 broke up one case, and held 6 trial
e 6th two of the five. I did this because the

same five persons were accused and in th
charges were serious charges, being charges of torture against certain Police Officers,
s for each alleged offence to prevent the

and 1 thought it advisable to have separate trial
In 2 of the 6 cases the charges were withdrawn. The

13 convictions being subject to the confirmation

possibility of confusion.
other cause of the rather low percentage of person
t!ialis in which there wére a number of accused, bro
was 15 of 1892 in which a Mahomedan who was b
he Was‘ a trespasser shifted the scenc of the offenc

falsely represented that he was attacked. In another case, in which 22 persons were
which would have shown the complainants to have been

s convicted is that two or three
ke down. One of these cases
eaten in a Hindu temple where

e to his own house where he

charged, the true facts,
were suppressed, and the prosecution could not establish the charges actually

agressors,
in which 1 expressed an opinion which was

brought. A third case was 33 of 1894,

» &5 K. _»' g
B S ——

&,

e

s
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A i
b | t No. I. ,
soucurred in by 3 Assessors——g Hindu, a Mahomedan and a Roman Catholic Native : Statemen f
entlemen —- that the rosecution had fail g . 'y : i ions Judge o :
g . C P ; atled to make out theijr case, and on the expression ials before W. C. Holmes Esquire, while Sessio g' i
of this opimion the Public Pl‘OSQC\ltOr, after Consu]ti ShOWing the I‘esult Of trlals = .d nc \ :
o * 5 %
3 the then acting District Magistrate stotil ng the SUpenntendent of Police and - TR TSR mpared with the general result for the Presidency % Shdi
~SETE se fall: ! ’ Ped the ¢y g ou a i AN
s e throngh, An appeal e Prosecution and consented dine 1893 and for South Canara for 11 years ending 1894. ]
and a retrial orde, Was howeye . : : for 10 years ending
o ed.  As th ' preferreq agamnst the acquittal
A e Mattey : 5 acq ’ _—
13 : ( q ny . i i
L 10 Comments op the Case. It be held ¢, be still sud judice 1 make R = . | What the figures would
i ; 785 R 8% Ml be were the results
L3t ‘17 3. Statement 11 shows that d 2k &y A schpding Jo e
. | that in lﬂered from ¢t < E.g’ ¢ Q-S ;ﬁc 2.5 A
{}}? | ng i TO years of the Presidency figures s he Jury iy, one case out of 22. 1 find g:_‘; 538 - S ;:)ver;fe for f‘O\rchIOa&;
e ) Olly or y out o : ; , = da Enst residency Canara
& ] e i : Partially fro, the Jur That - 1 3,691, in 18, Cases the Judge differed L3 s £ S| 855 PR P i)
| n Sout is g : : § L S S :
i } Canara I find for 1o years s most in the Proportion of | out of 22. o 5.
s . Cases out of 67, th J 01892 th
F ' v Hhat woylq : ¢ Judge differed from ¢ v in
b 3 very little oyey the num, be €Quivalepy = differing 15 o 1 the Jur | 5 : 6,
e Umber i Cases out of 25 which is g 2 SR LI ) AN
:‘_{' j Assessors | find 1 g - which differeq from tp AT ok No. brought up
s 1 A5 ered from them eith © Jury,  In the case of el ( S 14
i Teas out of thyy €r wholly o s vy Withdrawn. . . . - - :
[ ] d Number of Cases (§ s Partially in 33 cases out of 82, " . . & v
| and South Capgy, for 10 years 1 h o iccording to the figures for the presid & d a6 & = E E =
. : 1€ Presidency “ Acquitted - - - - - - = K = =
and 24.1 case e Stould haye di J o q = = =] =
} 8 reSPeLtlvely_ fereq from the Assessors only in 21.8 ’ L 63 g 2 § = f
1. : ' | I : i e e G R s « =
‘ 4. Statemen 111 shows the “ % Convicted by = = g “
| | Séntences of death Were Tesult of references mads 1 . 5} a tod N = = : = ¢
~ : Passeq € by me i RGN ; 1 partly acquitted. i » o o o g
ll PreSIdenCy and for S Compareq With e aiie o N cases in which g Partly convicted and partly ¢ g z :5 [‘E
! e i s 3 «anara fop 9 years up to ;g : of such references for the W e 199 EO Eﬁ En ED ‘!
| 2 € seen th 93 the onl 4 o J ‘ = > |
) at a dgig, Y Years for which 1 have 4 \ 4
| results of my ref; llerent e 1c 1ave
- ere sult
i ’ of two persons i eXactly €qual ¢ ¢ I Would haye made the Transfersed -« 5 0z Vrip L $
; tWo Judges 4: OS¢ of the Pre o
| reference ¢ g dlﬁered as to the Sldem,y In the case 9 ¢
‘ 24, 3rd Judge on Correctnegg of th Total - 123 -
, € accugeq the conyig; ; !
: Wwas Ctions, and
r et Y. aACquitted and the oth y and on c !
115 A me er It
i itk nt 1v shows the fesult of 4 Sentence Supported j i 977
} Sessions Cases “Ompared witp, the f S tad High Coyrg fro 27T 25,527 e oy i
g’f for 9 years, It will be dunte gures for the PreSJdenc b decisions Under trial 4 ;
I n i
.:$ corresponding figures in o v Comparmg the figures 3 Yand fy, South Canara [ 98
) umng vén i - rs = . 43:2
E& the figures for the Presiden ? o iy Closel}’ my figy o &, Wtk the e piwrsy o \> 13,039 a3 ekl v f
\a Cy or with Tes corre ;
| be seen that if the resal th figures for South Spond eithey with SH 151 )
S one cqq, Canarg fo, . Acquitted - - - - e
confirmed in p] ! ad been diff 9 years. It will - . 9 X '
1 place of haVlng bee €rent and 4 1 o N7 114°3 112-1 ;
- N reverseq 1Y decision |, o 83 10,507 306
more marked the Corre ad been 5 : ’
s SPondence woul w ! Convicted
] o uld haye been still i §‘ 5 33 116 12.09
Y ! : 08¢ 3 statements Mmanuserjp; g : ” ;1 w | A S e S5 S RS S 14 1,074 :
: my figures in refer . " Z
, Yy ug the appendeq Statementg wer o neCessa,y h e o 9 I
and for South Cangry are al 2 " rived oy, he f “1OWing how g w 1 92
almost entlrely tak gures fop the Proc: = Died, escaped or transferred - -
Reports °n from the A Tesidency ® ’
eports. Nnual Crnninal Ad a \ v 730 S
lnlmsl,‘rat;(on ey 200 24,712
! Tota
| " . 2.:
| % B 615 f i i
| ¢ " { G T TR o R B
) L | | : ] ”
f ) Bt i 200 19 2:1 6:9
i 2 g l\ INOL T8 Hsborry™ - 8N =g
‘ | 2 o~ A L 4 o7 1'99 276'85
;’A Total - 277 25,527 756 AL g
E .
i 1 = |
1 { s ‘
%
i‘, - = 5 T T !
" iy - ——— L
N ) e —— e —




Statement No. |I. Statement No. IIl.

Shewing the result of trials by Jury and with the aid of assessors before or by W. C. Holmes
- Showing the mode of disposal of Sentences of death passed by W. C. Holmes Esquire

Esquire, while Sessions Judge of South Canara, compared with the results for the
while Sessions Judge of South Canara compared with the general result for the Presidency

Presidency and for South Canara for 10 years up to 1892 inclusive. M FREEER Ao
or 9 years and of Sou a years to inclusive.

§ o & e What the figures . : . : e o T HTAE AR R TR e TR AT R
3 g 8 3 g , » & B o Whatthefigureswould
= S S 5 would be were s TR n =
S 5 o 79 the results S & £ 3 u & & » | be were the resulis
pre < 8 : : EE & 8 & :
wg | £5 | 52 |according tothe . o S LIS - 0 according to the
GEJ g_, ;—; A E E ” N M0ae ol « 15})0.}:1 , e — o ::'4 o E :::: o _\\’(’I'él}(g' ti;r] Average
— e TR S Y O -1 . 5 o & o the Presi- " s
2T 78 1 T8 I Bealsed c2 | 358 | 398 | he e |South Canara
= 5 S ~ ° AR E] = G fos ¢ & dency for P it dling
P Sz 53 |e~a8| 8o 2 = - 22 piai LW Seidedin
= < = g C AR e A A
= o %2 <28
S L8
T T WA S, SR gyt g ; ¥ ot 5 300 1- 6:27 | 669
. In which the Conrt approved of the Verdict 21 3014 62 90-9 | 90.2¢ Uonfirmed 30( 14 piaidR: iy
< ) & 209 20-36
o4 |
> WRSr =l i fied s iU ar |
Faes o R B WD = SRR ( . —
] o S - ‘0 ‘66 : /s : 9 )3 ol B | ‘9
2 T 5 I Modified - ’ ; ; TR PR e 103 : 2'13 1:91
- S HIY NS [ 0 AR ST DR T RNt SRR ] =
> e £ ¢ ‘ (3 3 ‘5 ‘98
o o R &Y b | 3 89 3 1496 1-43
- —E otar - TR LTSRS U . ‘ 1 189 v 1] : ) Reversed and :U‘rjmllzﬂ ordered
A& 4 . S
P = k 64 =
m !l & w
a rrand Total . . 29 3696 Y 65 i = s e 1 11 0 93
@ <4 ap 0 Confirmed &e. as regards some Appellan
[+ [ r——l 4
E / € case rore ratd
: W h.u\,g “)d.:lv\‘ were referred under Sec.- ‘ 0 23 2 48 95
= tion 307 Cr. P.C. . . | . 1 . Reversed and new trial ordered
% 5 2
2 2 508 3 Q I
O : \\v})(.\'p cases w »
5 1 2 Las6 ere not reterred 0 Sk pe. H26 23 1 i
= Section 307 Cp. P. (. od unde; lotal 11
= 89 .
{ Total . 1 Bye —|
C oo d ] 1
- T / 6 340 14 7-06 7-58
o Number of cases in which the Conpt - \\\ Confirmed ‘
< e Lourt agreed with the 8868507 ——
ereanOrs 49 142
ot he 1 l ' Q y . o 2
b 2 7 ( One assessor 168 60-2 749 : v ] 111 . 20 2:16
) 7 = 8 15 Commated to transportation
5 @ swidt & Majority of assessors i a3 61 &4}
g = x5 75 { SiEh 2 : v 1 6 0 ‘12
A B =l Q4 5 B - isonment
; w 88 All assessors ! 3 9+ 17 “ to Rigorous I'HPH\H']"“ "
e S e A yi o0 il &8 SHE | 2
y 3 v 0 2.6 . .
:JJ g \ ’Il:f«l/ o - X - ¢ ])-) ]()1 o :’ 1:38 i th 2.1”
= B Al 33 1599 = ‘ : Reversed and ;U‘1|Hlllil| ordered
< L, (0 DR A"
Gra m z1-8 24-1
0 nd Total . - ; . A
L : . r 82 6033 938 ‘i 0 31 2 ‘64 1:08
. = NS 82 ‘ 82 s and new trial .
Total 13 626 24 13 13
A
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2,600—15-8-95,
e . . : b
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Current No. TMENT.
Statement No. IV, it Davis
Shewing the number and result of appeals to the High Court from decisions of '
W. C. Holmes Esquire while Sessions Judge of South Canara compared with the general »
result of such appeals for the Presidency and for South Canara for 9 years ending 1893. ' : _
v |88 558 What the figures P L lelapracee :
BElgE> g g~ would be were the = ' :
B e S £ 22 | results according to From
2_|=gge]|ECpt General : Seg
B 3502 =287 | oot routor ¢ A R s T
E s | 2 4;:'2 PRS- i 7 "2 | Presidency [South Canara
© < e SR g years. | for g years. R P ~
In cases summarily rejected 9 1498 9 10:01 4:37
( Confirmed - - 13 1940 30 1361 | 1457
2 1 4&3% Varied 582 9 408 | 487
ot = 7
L8 B e g S A e RS SO ETE B 348 | 10 245 | 486
§ Reversed and remanded . = 58 9 041 097
| Confirmed as regards some Appellants . 81 1 0-57 0-48 N 0
e lig f Confirmed . 37 1 0-96 048 J
> g ) Reversed and new trial ordered . 5 1 75 9 0:59 097 Dated 30 Nov.
4 | = Bers |
o b1 Reversed, convietion recorded and sentence g v
e iyt L S R RV (S ol B 28 1 | o020 048  Received 2y rrov. 85"
3 Il G B LR I ) 54 2 038 0:97 Enclosures
+ by 2 :
%:E{ Modified 5 : 0:03 0-00
5 ;
S | Set aside 1 69 1 048 0:48 S U BJ ECT .
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laid down in the Procedure Code was, as 1S invariably done in every case 1 try,

’r

punctiliously and carefully followed.

As is required by Section 271,

the trial was opened by the reading of the {
These charges were the three charges sent up by the J

charges against the accused.

committing Magistrate. One of them was of abetment against one of the accused.

The other two charges against the other accused were as follows :—
“(1). That you from the evening of the 26th February 1895 till about mid-
ngfully confined the deceased Shankara Bhatta at

i

“night of 27th February 1895 wro

“Tallur village for the purpose of constrainin
els stolen from Shantimurtiappa’s house, and that you have

nce punishable under Section 348 1. P. C. and within the /

g the said Shankara Bhatta to cause the

o . y, oW
restoration of certain jew

P T N
e -~ - et o i A

“thereby committed an offe

“COgnizance of the Court of Sessions.
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¥%. , District and Sessions Cowrt,
Sowth Canara, 27th November 1895.

W. C. Holmes Esquire, B. 4, 1. ¢. s,

District and Sessions Judge,

South Canara.
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High Court of Judicature,
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Sir,

I have the honor to acknowledge the receipt of the Proceedings of the High
Court No. 2,296, Judicial, dated 4th November 1895, with reference to Sessions Case
J5 of 1895 on my file, stating that the High Court did not at all understand the difficulty
I felt as to the charges in the case, criticising the extent to which two witnesses were,

as the High Court thought, examined by the Court, and pointing out that some questions

were erroneously disallowed.

2. 1 am not called on for any explanation, but, as I am about to proceed to Europe

on furlough, 1 beg to be allowed to represent what happened from my point of view.

3. The case to which the Proceedings of the High Court refer—15 of 1895—
Came on in due course on the afternoon of Friday, the 3ist May last. Every step
laid down in the Procedure Code was, as is invariably done in every case 1 try,

punctiliously and carefully followed.

As is required by Section 271, the trial was opened by the reading of the
charges against the accused. These charges were the three charges sent up by the
committing Magistrate. One of them was of abetment against one of the accused.

The other two charges against the other accused were as follows:—
“(1). That you from the evening of the 26th F ebruary 1895 till about mid-

“night of 27th February 1895 wrongfully confined the deceased Shankara Bhatta at
“Tallur village for the purpose of constraining the said Shankara Bhatta to cause the
“restoration of certain jewels stolen from Shantimurtiappa’s house, and that you have
“thereby committed an offence punishable under Section 348 1. P. C. and within the

“cognizance of the Court of Sessions.
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“(2). That you on or about the 27th February 1895 at night voluntarily
“caused grievous hurt to the said deceased Shankara Bhatta, for the purpose of con-
(14 . . 2 v - .
straining the said Shankara Bhatta to restore the said jewels, and that you have thereby
“committed an offence punishable under Section 331 1. P. C. and within the coenizance
=)

“of the Court of Sessions.”

A little consideration will show that the ‘and charge was wholly egal

n fraxn'\ng the 2nd charge the 1t rat ]
i N commlttmg M'\glst ate 1 1 e
< ]ad {'d.“en into ] aK
a mist

~
7

e
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He could not tell as to which of the alleged beatings the Magistrate considered there
was a prima facte case, nor could he tell, any more than I could, for which of the alleged
beatings the Magistrate would have committed the accused, had he thought it necessary to
frame a separate charge in the case of whichever of the alleged beatings he considered

there were sufficient grounds for committing the accused.

1t seems to me to be a question whether it would not have been a more

correct procedure for me to have stopped the case altogether, and to have referred the

; that is frequently made in this country. The compla; : ,
i B e e plamnt against the accused was case to the High Court on the ground that the commitment should be quashed as 7 |
& > S In the small village . i r 8
I : g of T e Cait . : : i ;
'v‘,-'. during a considerable number of hours, had beaten Sh bk allur, from time to time e illegal. Section 226 Cr. P. C., however, 1s very wide and allows a charge to be framed
| B e i, e s iy b ankara Bhatta, or had abetted his by the Sessions Court, even when there is 10 charge framed by the Magistrate; so that i
ning him to res v : { ¥ £ { : b \
Lisetihicas of th plloesd hogiem Wouldoh &5 tore certain stolen property. At possibly I was right in going on with the case. :
5 ave Iallen within the t; ! -
bt e time g e ; |
charge —"on or about the 27th February at mght.” It is = pecified in the 2nd 1 Whether right or wrong, the course I followed was to frame, on Saturday the |
vell ag fr . . . S €vident fr - ;
as well as from the Magistrate's order of S it om the 2nd charge | ist of June before the evidence began to be heard, a charge which 1 called the 1st
) 1 . 1at ¢ € \'Ta istr 1 - - ‘
the whole series of alleged beatings, or at any rate the allegeq Magistrate thought that added charge. That charge referred to one of the alleged beatings on the night of the 1
the ‘ eged beati : 5 j : .
he 27th February, could be regarded as one offence maq Ings on the night of , 27th February as to which, so far as 1 was able to gather from the order of commitment, ;
thought th : y ; € up of e { _ . k
ght that the case was one to which the first paragraph I; parts.  He probably the Magistrate seemed. to think there was a prima facie case. As to the rest of the
Code had some icati etdgraph of Secti ) : : : y 1
application, That section says that wh 10n 71 of the Penal alleged beatings, 1 postponed framing charges till the evidence of the most important
arts, any of whi g is €0 an off i : : : ‘s evi :
parts, any ich parts is itself an offence, t ence is made up of witness in the case had been taken. By the aid of his evidence, and by the aid of the
with the punishment of mor » the offender sha] not h i itti i i iti isti
T € than one of gych offenc ot be punished records of the committing Magistrate, 1 was in a position to see as distinctly as was
rovided. he meani : sty €s, unless i ¥ :
p aning of the section is mad ,’ it be so expressly i possible under the circumstances what charges should be framed. 1 then added five
if A gives Z 50 strokes with a st € clear by illustration (@) which i ) : . .
e : stick, A, though each ok which is that, { more charges, which seemed to cover the most important of the alleged offences.
is liable to only one punishme oke is tech |
nt for the wj ] nically an offence : : eI :
Setion, Whatever: 1o 4hg fibkear wle beating, But the section i / I think it will be thus seen that my difficulties in framing the charges were
ase 1z of as no appli- : :
there were a series of beatings at g 5 5 0t 1895, because what was alleged m}) not inconsiderable.
5 al dilierent places ang was that
g at : ; ! 4 5
trate should have considered Separately the eyiq different hours. The Magis- 4. 1In the 2nd paragraph of their Proceedings the High Court say that, assuming
: ‘ ence as t : , : : ; ;
discharged or committed the accused according as § 9 each particylar beating and the record to be accurate, there was an irregularity on my part 1n taking the examina-
suffici . } as he fou e : ; .
clent grounds for doing so in 88eh Particin nd there were or were not tion of two witnesses, the gth and 11th, almost altogether out of the hands of the Public
made u : DxCase, : ; /
p of parts, but the series of alleged beatings d Each beating may have been | Prosecutor.
a single offence. For each 85 could not be regarg 1
Separate heati e garded as parts ‘ ; Y -2k '
liable to a sep: : Ing, if proved 5 ain P o ' On referring to the original deposition of the 11th witness, Inspector Bover
parate punishment, and as ezch gamst him, each accyseq | g g P y  1DSJ yer,
ch se wa ; : : y ; E !
offence, it was necessary under Sect parate beating, if trye Constituted 3 ¢ : ‘ 1 find that the Vakil conducting the Prosecution only asked him two questions to ¥
) Ction 21 a distinc 1 .
‘ there should be a separate Charge f, 3 of the Code of Criminal Proc d : prove a plan of the scene of the alleged offences. 1 then asked him a few—perhaps
¢ or each €dure t = : > . % : g B
3 SeCRREL N T e of the alleged beatings for hi e R six—questions on an exceedingly important point, namely, the dimensions of the well
: which " : ; : ; SO
N the e into which Shankara Bhatta either was thrown or threw himself, and I elicited the
ow, here my difficultieg b | e TaE gt ¥y ; : g )
[ about the char owing information:—“1 saw the well in Tallur in the Schoolmaster’s house. Its
f the charges framed by the committ; S Vol Nl b A “di i i
| e i ting Magistrate nor by ' Y a perusal of diameter was 6 feet. Its depth to the bed of the well was 22 feet on one side, 21 in
‘ T commitment, nor y a pery « v ; PAIN
1+ % R A ! : by a Perusal of the evide REiGaliat the Magistrate's the centre and 20} on the other side. There were six sticks across the mouth of the
! ate was 1t possible f nce tg , ; - .
g’ llegéd beati thp Sy say with any certaint ken by the Committing “well. They were 3 inches apart and some closer. The sticks very nearly covered one
- a atings the committ ity in . ¢ . : :
e S Sairie Pt fng Magistrate Considereq thy the case of which of the ‘half of the well.” The answers to my questions occupy five lines (31 to 35 of page
i | case made out against the at y inati
s t ! accused, The learned vy there yeas 4 Prima facie 96) of the printed papers. The cross-examination then began. ~Where the cross-
ublic Prosecutor, conducte akil : s : F - e £ .
) d the Prosecution g who, in the absence of the examination began is shown most distinctly in the original deposition by the usual sign
e€xactly j i e :
Y n the same Predicament i XX9 A copy of Inspector Boyer’s deposition was sent up to the High Court though
4
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J¥%. District and Sessions Court,

Sowth Canara, 27th November 1895.

W. C. Holmes Esquire, B. A, 1. C. S,

District and Sessions Judge,

Souwth Canara.

The Regiotrar of the
High Cowrt of Judicature,
Appellate Side,
MADRAS.

Sir,

I have the honor to acknowledge the receipt of the Proceedings of the High
Court No. 2,296, Judicial, dated 4th November 18935, with reference to Sessions Case
15 of 1895 on my file, stating that the High Court did not at all understand the difficulty
TI-Felt as to the charges in the case, criticising the extent to which two witnesses were,
as the High Court thought, examined by the Court, and pointing out that some questions

were erroneously disallowed.

2. 1 am not called on for any explanation, but, as 1 am about to proceed to Europe

on furlough, 1 beg to be allowed to represent what happened from my point of view.

3. The case to which the Proceedings of the High Court refer—15 of 1895—
came on in due course on the afternoon of Friday, the 31st May last.  Every step

laid down in the Procedure Code was, as is invariably done in every case 1 try,

punctiliously and carefully followed.

As is required by Section 271, the trial was opened by the reading of the
charges against the accused. These charges were the three charges sent up by the
committing Magistrate. One of them was of abetment against one of the’ accused.

The other two charges against the other accused were as follows:—
“(1). That you from the evening of the 26th February 1895 till about mid-

“night of 27th February 1895 wrohgfully confined the deceased Shankara Bhatta at
“Tallur village for the: purpose of constraining the said Shankara Bhatta to cause the
“restoration of certain jewels stolen from Shantimurtiappa’s house, and that you have

“thereby committed an offence punishable under Section 348 1. P. C. and within the

“cognizance of the Court of Sessions.




“(2). That you on or about the 27th February 1895 at night voluntarily

i : ara Bhatta, for the urpose of con-
““caused grievous hurt to the said deceased Shankara B atta, for the p p

: ¥ aid jewels, ¢ aty ve thereby
“straining the said Shankara Bhattq to restore the said Jewels, and that you ha 3

| lon. 33 Vithi gnizance
“committed an offence punishahle under Section 331 I, p. C. and within e cogni

“of the Court of Sessions.

A little consideration wi]] show that the 2nd charge was wholly illegal.

In framing the 2ng charge, the committing Magistrate had fallep o a. mistals
that is frequently made in this country. The Complaint ¢

ainst the accused was
that they, at several different Places in the smal village of T,
during a considerable number of hours, had beaten Shankara Bj
being beaten, with a view to constraining hi,

least three of the alleged beatings would h time specified in the i

It is evident from the ,p
ut that the Magistrate thought that
at any rate the alleged 1,

one offence made
thought that the case Wwas one to whigh the first
o

charge —‘“on or about the 27th February at night,”

d charge
as well as from the Magistrate's order of COmmitan,

the whole series of alleged beatings, or
the 27th February, could be regarded ag UEHE i

Paragraph of Secg;
That section Says that whep
parts, any of which parts i itself

He probably
°n 71 of the Penal

an offence ig made up of
an offence, the offender shqy) N0t be punished
one of such offenceg

Code had some application,

with the punishment of more than

provided.

I were not
sufficient grounds for doing s " €ach particular gaq, Each beating may have been
made up of parts, but the Series of allegeq beatings ¢oyig not be regardeq bt g
a single offence. For each ge ¢

there should be a Separate charg

accused were to be tried,

Now, here my difficulties

about the charges
the charges framed by the committip

alleged beatings the Committing Magistra

case made out against the accused,

<4

SO,

—r 3 _

n()t te a 5 ¢ d ;
. -

1tti cused.
there were sufficient grounds for committing the ac

It seems to me to be a question whether it would not have bee?erz;e;n:ee
correct procedure for me to have stopped the case altogetl?er, and to T;vle)ere L
pl High Court on the ground that the commitment shou q e
g i ; h er, is very wide and allows a charge to be fram
e ARy C.,h OW}?V e,is no charge framed by the Magistrate; so that
by the Sessions Court, even when ther
Possibly T was right in going on with the case.

Whether right or wrong, the course I followed was to frla.m;-, ;)r:asl;;t;r(tizz tIh;
1st of June before the evidence began to be heard, a charge .w 11C i
added charge. That charge referred to one of the alleged beatmgsdoer g Commitmem’
27th February as to which, so far as 1 was able to gatj[ler.frou;;he j\; ot
het, ; e was a pruma facte case. :
4 Magls“flte Seemecti ;Zet;lirkax:]iz; charges till the evidence of the most 1'mpo;ta}nt
e e I;Osdpbeen taken. By the aid of his evidence, and by the aid of the
i i : sk isti was
:‘:2:53 l:ft:;z C:(S:n;ajtting Magistrate, 1 was in a position t;) seed as ;ilts}:;nr::::z’idzz / je
Possible under the circumstances what charges should be framed,

, 1 i 1 S yETe

g < y y «© SSllming
.

3 : S
i 1 t in taking the examin
b ate, there was an irregularity on my par
the record to be accur {

Prosecutor.

‘ ferring to the original deposition of the 11th witne:qs, Inipecltl: ti?n(;}’etro»

14 h‘()nt}:: Vakil conductihg the Prosecution only asked h1;n t»: ffw__perhaps

nd that e of the alleged offences. 1 then aske('l Im. e
Sy dingly important point, namely, the dimensions o icited th
ik lnit);]er was thrown or threw himself, andy I elicite tl e
i V.Vhic}T Shankf”a.lihjltt":aw the well in Tallur in the Schoolmaster’s ho'lcjlse, 2I ltj
(R S th to the bed of the well was 22 feet on one si gt
“diameter was 6 feet. Its de}; r side. There were six sticks across the mouth of the
“the centre - S (.)n i i and some closer. The sticks very nearly covered one
“well. They were 3 inches e uestions occupy five lines (31 to 35 of page
“half of the well.” The answers to i (imi nation then began.  Where the Sy
ol printed'Pa:;:wS\;n rjj:t ;:;?Z;?y in the original deposition by the usual sign
©Xamination began is

y y i rt though
XX4 Boyer’s deposition was sent up to the ngh Cou g
x . A COp Of lnSpector
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no copy was, I think, necessary, and, unfortunately, in the £opy the place where the cross-

The mistake was unfortunate]y

examination began is not shown. Y continued in the

questions put to Inspector Boyer on the ground that they were irrelevant.

I find 1 disalloweq altogether only tw
to Inspector Boyer neither of which wag put by me, They were qu

It will pe

O Questions put

would warrant the

It is my practice to write in my notes “To Court”
Court questions, and to write the answers i

answers. .~ My notes do not show that I py

completion of the fe-eXamination, when | ,

was in his lodging, there are the wordsg

lated at line 3 page 59 of the printeq papers thys
when 1 was called.”
printed papers, the words “To Court question”

are translateq
words “To Court” are made to begi

1 a paragraph which they do not ;

—after the Witness haq said that he yae :
when he was called op the night in Question, | gy,

What happened was ] believe thig

What happened was this. Mr. Mascarenhas, the Vakil for the Ist and 2nd
accused, took two objections to the question “Were there any signs of death by drown-

ing Present " The other was that

— 5 — L &
“O. Were there any signs of death by drowning present ?
“Mr. Mascarenhas. There is no charge of that offence. It is leading.
“Court. Ask what are the symptoms of death by drowning.”
: One objection was that the question was leading.
., there was no charge against his clients that they caused the death of Shankara Bhatta
by drowning him, and that therefore the question was irrelevant. To understand this

. objection, it must be remembered that the Committing Magistrate considered that
Shankara Bhatt, committed suicide by jumping into the well, and did not commit the
accused on 3 charge of causing Shankara Bhatta's death. T saw that the form of the
question was not quite correct—a view of which 1 think the High Court approve. 1 did
not, strictly speaking, disallow the question. I suggested that jts form should be changed,

_and my suggestion was at once acquiesced in by the Vakil conducting the prosecution,
g i'imd the witness gave in detail the post mortem Symptoms of death by drowning.
He had Previously given a detailed account of the result of the post mortem examination
of Shankara Bhatta’s body; so, the Assessors and 1 were able to judge for ourselves
whether there were signs of death by drowning.  After describing the usual symptoms
of death by drowning, the witness added “All may be absent and yet death may be due
“to drowning”, He was then asked “Is there any particular mark by which you can say
“death was or was not the result of drowning?", to which the witness gave an answer

-to which [ neeq not now refer.

6. I trust the Honorable Judges will find this explanation Satisfactory.

I have the honor to be,
Sir,

Your Most Obedient Servant,

District and Sessions Judge,
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The Ag Registrar,

High CourtlAppellate gside.

.‘mhe Honorable the Chief gecretary,

to the Goveryy 1 0% Madras.
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Pnclosure No. &~ , to letter from the

High Court of Judicature, Appellate Side, Madras,
dated [V 4’%‘%189/. No. 783 .

Hish court of Judicature,

Shipley Esquire’I. C. 8.,

Acting Registrar,High Court,

v Appellate gide. Meodlios.

I F
To
The Honourable Mr. J. F. Price I. C. 8.,C. - i

+ 1 reTTIMEe Y > Madyrsc
Chief Secretary to the Government of Madras,

request expressed in G. O.

~
-
o
®;
L=
l,..'
s
4y
(¢
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=
[
-+
+
O]

w1 QREN 4 o - ~an . L e e oy e s 4
pr P udicia 1nted 24th February 1896, I am directed 1O
- i 5 Mo, "373, Judisglal j AGLEA =3his LRULEESS ;
~ "()/
& | 7MAR UB

/ 5
<
o >
‘/Qal /,._ Ao e

i e 8 « %2 and 28 of I894(Crimina preal
Canara in sessions cases Nos. %3 and 38 of 1894(Criminal Aj ‘

Ferred Tria: £ 1895, on the file
No. 149 of IB95 and Referres Trial No. 27 of 1895, on the fil

L v jgies
o
Y \‘ +hig Con 'v“‘)
’ \ (o ! vnls (
) )
& ‘ i 4 ~d no nroceedi s on the lette
2 5 - 2 The High Court passed no PIt din A 1
= s ’ ’ ’ + i +
{ 1 ~ B S
o . , 2 o Wiy @SS spntember 1895 nt addaresse e
s ‘ from Mr Holmes, dateda << Septem

: e A+ + 1
AN Government on the subject in its 1etter No. 2878, dated 14th
3 % -
,// f‘ If’
i ////\\L‘J October 1895.

W | ‘ 3.

i matTe i o A2
] ] wAeaa nf the High Court have nothing material to add
and the Judges of the High Co |

41

o e <> capr ) che snb je i
S S to the opinion they have alread expressed on the subject. The

1

) L)
A? C s 52“"”< } reference to figures and statistics is, they consider, irrele-
&é}/ 1 vant to the real issue. The complaint against Mr Holmegls tha

> - : e ] A1 e ~ N ST over hic \lr‘"-‘-'i \
he fails to excerc due control over his Vakill

e
L47]
0]

p : et . g R, T By
examination ol wl *.NC.U;.-'G.;J/ LJ!J/ cenera.lt 15, p 15 g

1 "

3 - e w4 v % L4 o,
ailure be due simply to wes

L P b +woern relevary vl p T
incapacity to digtinguish betweel relevant and irrelevant
incar 3

. % cases. Whether this
i
\
{

matters, in the ovinion of the High CQ“;"C, very little:
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ridther ofopinion that the ci
rarLner 4 0P1111l0O1! chat the circumstance

& The HighlCourt is

T TSy ey S S i vs A1 4 e PR R Rl W B | gl
ellkl_l,—‘i, nis COAL_;’C&-’ cLlild 1oL agmilc 1, his A’:holat_

of Mr. Holmes def

comings, renders £ ¢ nopelesslto expect any material improvement
omi 4 :
) st s P T 100 0% this; I am to“fraw the attention of Govern

‘h‘ i & |

AP Part F opitha Hagh Courtyprocediipgs fio. 812, dated 15th

September 1899

>

the-Judges of the High

With these few remarks the.Honou

nrwG W A ooy 4+ 1 o _r 1 P -
Court would leave the matter in the hands

of* the Goveril ent.

rablerthe Chief Justice and

B00—22-4-96,
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CONFIDENTIAL.

GOVERNMENT OF MADRAS
JUD |
TETAT, DEPARTMENT

3= ) Y

‘Reap—again the following papers

G.0.; Mis. No. 2231
- , Judicial
STESLBE . Ry 1al, dated 4th November 1895

From D. W. G. COW
. W. G. IE. T .
ture, Appellate Sidg’ t]é‘s‘l-, Acting Re

14th October 1895’ No t;lg’?(éhlef SeCI‘

‘T am directed to f
High Court’s Procee dprwarcl, for the informati
| it Fosneotivel mgs, Nos. 1760 and 1on of the Govern
‘i Holme,s, SéséidgeJ}:;dlggorglgg certain Ogsertiig’ Judicial, d e
: his file. - dge ot South C 10ns on the
bt 1&1__ ggfg;’:gﬁlg to sessions ca:ga§§’02f188831ons cases §
although the trial i? pf;l(;wled the procee din?;s)f% (::hl(;: Hon’bl
S, ) r )
) d a exel‘CiSe , 8hou d n e
/ days; that he had P d};:(’cl(l)(]illgcttled hould not hggtlr
ro

J exclude irr . S
_ ” 1IT elev.ant matter from th over his bar and asted more than af
As to sessions case 38 of 18 93 cross-examination of ]Was not strong eno ew
4, the the witnesses. ugh to

no appreciation of the v the High Co
from irrelevant evidencealue of public time and Vl:'I:s I:I?;%Il‘ketd that Mr. Holmes | d
. e to distinguyj Ay
guish relevan
t

2. I am directed
) 6% .
far from satisfied with (1:{ tate that the Hon’ble the J
Pt inaiarcan NI ineéicl.'lolmes’ judicial Woll‘ll{e a:lggfls have for S0
s1iency to the notie B unk it
e Of G'Overnl ad\’
ment,

= ] f ] o -
ra; )

t, copies of

; th

Oqtgd 10th and 16tlle

r‘jn uct by Mr, W Cl

3 }?2% uadsg of 1b 894 on
As 0 Fs o

acted to three 5\(310\‘75((};

me time heer
3. The Judee $u een
s have 1sable t 1
plfcer and thil B o i
1ey are of opinion that he i spare himself in t} 4
; 1€ 18 not sui S0 the performan a conscienti
] ce of ous

may b i i
y be advisable to employ him i his duties, but

furlough for which it is m in some
g which it is understood he hasoz};ﬁiggp d sugge?t that it
. m from the

SR ExcLosurgs.
OTSJRT OF SESSIONS SOUT
- DEssIoN Cask No. 33 ,01" 1894H - rhvg

Present :

,‘ w. :
_ C. HoLmes, Esq,

Queen-Em
press
(1) Padmarqja ali Vi
yja alias Lazwmapparasy Bangara @) §
2 "ﬁi B@(i?'(
Ys (3) Al

(5) Ucha Beary, (6) Sab
10) A bi-i At aou Becu‘!/, (7Y E
(10) Abd-ullah Beary, (11) Ven]l'(lt}'{(n: a)na.H;g';zmadU Beary, (8) B Beary
hatta, (12) Sanna Al?dla;m Beary ,/(,()54)1}5'/14}1,- Beary
eary, (13} Ji dine  Beary

(14) Sa(’é"a Ibl‘(lyl' Bl{a"1/.
ommitfed by Mr. H. K
- . Boragappa, Seeond- (13) Tbray;
urtee‘n.*(??5111?;?1}3?{ @t Beary and

‘Charge—Against accu
ccused two to f
302, I.P.C.; 49
@ being arrg:eé (v%ztioégg?ﬂ]y causing gri homicide amount; ngalore )
gainst fir i Y we : . ng t Ay A
L st ket apons, section 148, T o 826,1.5.0. d§§ Saction
gainst all the accu : i Pl
.A : - i oC SPd.—B
r dan?;i‘:g’"‘zé) %[eslgrsh(l) Ub. Narasir?gI;ngembers of an un]
Onini . R. Baptist (Roman ¢ au (Saraswat; awful agsem}
pinion of the Assessors.—Not ouj atholic Chrigt; . Brahman) mbly, sectio;
Finding of the Judge.—C Oneurrgl(lillt)." 1stian), » () Akbar Khl 143, 1.P C.
Order—The accused are a"quitt?a 3 ‘th(}ll an (Mubam-
n

109, 302, 326 and

the assess
880 *
set; at liberz;,'.

R e a——

i and sticks at Narsappays:

i

, JUDICIAL,

N AATAAIRPIA TS ITELS

R R AT I T TN RGP AIAATIINEINERE

—_The charge against the second to fourteenth accused is that at 11 A.M., Or about

Judgment.
at Panemangalore, they caused injuries to Narikombu Narsap-

_that time on the 3rd September, ¢
d be likely to cause his death, and that the said injuries caused his

paya which they knew woul ; :
death and that they were guilty of murder (section 302, I.P.C.), or that they voluntarily caused

grievous hurt to N. Narsappaya Wi h dangerous weapons and that they thereby committed an
offence under section 396, L.P.C., and that ot the same time and place they committed rioting
with the common object of causing grievous hurt to Narsappaya and thereby committed an
offence under gection 148. _

The first accused 18 charged with having abetted the second to fourteenth accused with

having committed the aforesaid offences. ;
All the accused are further charged with having unlawfully assembled together at about

9 a.. on the Srd September for the purpose of committing the aforesaid offences and with

thereby committing an offence ander section 143, LP.C.

9. The first witness oxamined for the prosecution, Shivanaya, deposed that the deceased

Narsappaya had got possession of lands in Nandavar that formerly belonged to the first accused

Padmaraja and his family ; that a sub filed by Narsappaya for possession of some more lands was

ending ; that Narsappaya hac got sold at courb auction a mu]g’e,m holding of the first acoused afid.

Ead purclmsed it himself, five, six, seven OT eight 1'110111’:118 ago ; and that he (witness) had applied
£ the first accused’s house, and that a suit by first

in a decree obtained by Narsappays for the sale 0 _ ‘ )
ttachment was pending. The witness also deposed that he

aceused’s brothers to sot aside the & i . ;
had obtained on permanent Jeaso from Narsappayd, (who is a relation of his) all the lands he had

in Nandavar and that he began the cultivfltion of the lands in August last with men from his
own village of Peramanki, nine or twelve miles from Nandavar, because he could not get men at
Nandavar au nd a relation Rangappaya to superintend the

d left his brother Narnappay® 2t , .
cultivation. bstructed by the frst accused, his brothers and others, ond Lk
witness lodged complaints.

The cultivation was ©

Onthenight of the 2nd September, in consequenceof information he received, the witnesswentto
Kandur, a village three-quarter miles from Nandavar, and there saw Narriappaya an d Rangatnesa
wounded, and the next morning he went to Panemangalore station “iich Bh reachedat ¥ of B
and made & complaint at the station ; before he made the complaint he saw, he deposed, Subbia
Shanbhag, & gumastal 0 the first ae:n_lsed. As the head constable of Panemangalore was i1l, the
witness went to Bantval on the other side of the river, an dtherc saw the police inspector who ot
with him head constable Pereird, of Bantval station, and he, the witness (as well as the Witnoess’s
mrty—‘Rangappaya’s srother and w0 servants) and a constable or two were returning to
Panemangalore. efore they 01~()§§ed the river by the ferry they got b
crossing they went to Ananta Pai’s shop ab which there was a crowd and saw Narsappaya
sitting there wounded. The witness deposed that all he could recollect of what Narsappaya said
was Padmaraja Bangara gob po_ople collected, sent people, and got me bgateu.”

In cross—oxamination the witness professe not to remember a I}umber oF mebters abont
litications he had been epga-ged_lp, and it gppeu.red that he was taking Narsappaya’s part or
hol?)ing Narsappay? in his acquiring land 1n N:m(}nvar. It also appeared he had a bias tn
Narsappﬂya’s favour, but as he was his relation A'_th:it is not of much consequence. What he said
in exuminatiou-in-chief appeared to be substantially true, but, of course, it does not advance e
prosecutiou cage very ar.

3. The gecond witness exqmincd by the prosecution Was Ananta Pai. His evidence was
that he was sitting i his shop 11 Punemangz_ﬂorodat about half—.pnst 10 dictating to his son and
was facing porth.  He saw Narsappaya coming 'O'WItlhthq 1slopn_\g rock (32 on plan). It is the
way he said, that people come f_rom qukombu, lt.{;, 1e vi lage in which Nﬂl‘Sﬂppuya s 4
nfte;wards gaid he did not see him coming dom'ld 1:% sloping rock, and said he first actually saw
him when two fathoms from his shop, and he.Sﬁl " i8 attgenn.on ‘was drawn to him (Narsappaya)
by a gervant speaking Narsappay® had whlt im ta R (il(}‘lg servant. When they were SO
fathoms from his shop, the witness deposed,js ehservand s\m i3 eo, they are coming,” and, as A
as he said it Narsappay® at once entered his 51 op ﬁm t_ulntele the northern of the two comipart-
ments (see plan) and as soon as he had en‘rere:l SPRL “570?;51116 and stood round and in a row.”

The witness's evidence then, 8% _‘recg)rde.E on pages & 9 and 10 of: my mobes, was very
unsatisfactory in the matter of 1dept1hcat10n uﬂany pamc‘I;Iar person.

He said he thought fifteen O <ixteen Mappilas c;':ltme. “ghsald a Bhant came and a Potter and
a Brahman. o then sai all but t“i? (;l‘_f 1};‘96- m en asked whose names he knew, he
repeated 2 string of namos. H wiu; :lisssﬁﬁwi ;Skeedegul)idP;;Etsggeﬁeou:hheriil Aeyumilin
i ] ¥ other 09
i l'ldl.1 I‘I‘]b{j;o’g gﬁascﬁs ‘gstl;skiac“ Was Bangard there,” and he aaid * No.” rs there ?” and he
al What, happened according to ’thls witness ";va.?l th.1s_ &_S—h'd' f
Some one said ¢ beat, beat.” .He afteﬁ’u ?}T s sal (i idi, fourth accused, said 80, and that he
gaid so two or three times. Then mt}lessl;ﬁo : i;f lsirsozh not 'lE(l; create “‘:,thturba,nCe e
and asked Why they should oreate a disturoare hop. oy said *Shove that dog dow P
h accused, said so. Then they took up stones and th g i
rew stones

:d Shidi, fourt .
Ho afterwards gaid Shidi o could not 585 who did so. Two or three got up—Shidi, Puvap
. ’ pa
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and another—and they beat Narsappaya who was in
g ; th o
jugli and lunged N f.lrsappaya, with a sword. Narsappayae tll‘gzhar;] trct):om. Shidi stood on the
ment from the northern through the door between the' two, 1'wo or th(;'ezh Stﬁ(?uthergl compart-

ers got up on the

{)ugli, but he could not say who they were, and they all beat

oftles were broken. Others of the crowd stood *+this si Narsappaya with sticks 8
and sticks. FHlis son jumped down, Narsappaya ¢ (;cs) 1:13; t;lﬁ(cji }t)zl;irt osflds(:;a’,i and flourished sngx'ltlig

and parried the blows. The blows became more forcible a s (produced i
A nd the witness i 98 1 g
:;, nfg Se?r ﬁfiﬁ ’?i;s b:t)iruwas. X He went to the opposite shop, 5 v{{in&i&mp o down. s di‘)i
Passe;.d with a la.d.g in it.wel%V?tlxll.ess}%gﬂwentltq e So(gl;hil:'em g
Sl wied, owed 1t and went to hig shop and fourii NA dog-cart
In cross-examination he stated that the offence took i
was an important festival with persons of his caste °H,
buted at his shop 50 or 75 cocoanuts and 8 annas in
that the distribution was finished by 8 o’clock Hn i
to go to feast, and he said that it was usual for the ss.
where his undivided brother lived. He said that 03 t
writing. He said “1 was writing the things sold th
wanted to see from whom money was due i as
that had it not been for the oceurrence he

Place on the Chowtj g, i
sllz}q sa.31d ‘that he that mornaglgallllgd gllat i
e ;}u ~P1o pieces to about 100 people e
i 1t after the distribution if wp o
owti feast to be held af, i

e day before or the dg ained at his gho

Y
There was no pressing necessity to }\rvl-?f:?fe that. .I

wors%[l) Ga_ttlapati.t ; ' would have closed and gone home g5 heﬂkfa(sia;d
B te‘m nclass ? z).te}1 that dwring the struggle Narsaﬁpam did .
ut not very clearly, the way things were stored in the twg ¢ 14 nob ory out. He described

In the southern compartment he said dholl, rice, &o Wo compartments of hig shop

were undisturbed,

One of the jars that was in the sonth
or six inches in diamete_r, in one side otf1 it(.)m s
in diameter and the witness deposed it was found lqu also produced.
produced on the 15th September. YIng 1o his shop.

The witness in cross-examination said stones were thr ,
own into th
e

"On the 15th September some pi

bottles in tl.le southern room were ;'i(la::sn()f Boteles wero produced. The wi
The witness showed in court what N arsa

the beam in front of the sonthern comp

Ppaya did with the
which they were hanging. The witnes scales,

arbment, and
s showed the gvf;uﬁ;f;% Narsap

The scales are undamaged exce :

3 0 un( L pt for ¢ :

tions are exactly similiar and in a similar ;f:;iltlilgslz)tatlius, oue on each pan, A T

when the pans were put one in the other anq the s I11 the pans, it ig Probal;le " hess indontas

knocking against a wall or beam or something like (;'1’; e8 hung aside whe
The witness said to the magistrate the scales w atl;

only a ring had come off a hook. éro broken, but ho explained

The amount of property in the sho
P was worth Rs, 1,000
Ly or Rs, 2,000

or Rs 800 in cash, but the cash was, he saiq ;
. : ) id, in an in and th
ot oo o G et ko . Tt A LT e
The v;itness said tha(? rhz%iideexlnl {ears old and that no °n§s£ Sgld that'his - who,:: hhe -
fened, fuid Ne asid Gt he knewo th?ltfgr' Macfarlane, poy athe;C ?)l;lehlm that ho wag ilfj 1::?:1';
spoken to him. Tseer Who was of hig castzside&s? Il‘f’ vhat had
4t he had oftey

in this coupt that

4, The third witness examined by the -
He vgg examinelad 8 gretat flilllagtt}l, hisyGXB;mIJ?;(;??;h:;‘:g,sisﬁniVasa Pai, the son of A t
is general account of the transaction an entiy ! nanta Paj.
culars of the part he said that the persons invﬁli %;Z;aén;e i .ilﬂ father’z,d}?gt. he o
He said that two bottles that hung to the eejl; 00k in the alleged yiot; §2ve more parti-
he jumped down from the ju% i ng of the south mg
went to a shop opposite, whic h
“ for a n};inute_’:1 Fxt'gm there %e says he saw som,
to drag him, and as they were beating dnd dragging hi ing Nap
of the shop and he then fell in a sitting Pos?ﬁgﬁngaglm he caught th:zcales
tl

: : : PP d tw hang;
beating him and, “not being able to see this "WO or thres ot Nging in f
could not see as he was beaten worse than amﬂ‘g‘ﬁlaes& I went hgnlll; o gIoIt up and égﬁ

not bear to see.”

He said that the persons who did not go up
moved here and there in front of the shop %
gouth a crowd of forty persons gathered.

int 14 08 T was fogling” py¢s *ds 1
into ¢ ? R
i he shop to gt Nars

randishin &
18 & sword ang sticks,lz,,};a({ ‘:h(:ivi) otrh(six)
orth and

he last Chowti day he remthe family house
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He said he went back with the bandy and found Narsappaya sitting facing the road, bleeding.
He'did not know what Narsappaya said, and he soon left and went to a schoolmaster Srinivasa.

He first said that he had to pass through the northern crowd to get to his house, but he
afterwards said he went along the middle of the road and the crowd was to the side of the road.

Tn cross-examination he gave information as to the persons engaged in the shop. There
were two employés named Rama and Soirn Shanbhaga, and he and his two brothers also help in
the shop. Nome of them were in the shop when the crowd came. According to the witness the
shop was opened that morning to distribute cocoanuts, &e., as it was Chowti day, “ nothing was
sold that day, it was Chowti day.” Giving cocoanuts, &e., to Brahmans went on till 8-30 or 9.

The witness was then cross-examined at considerable length as to the necessity there was for
remaining after distribution. His account was not very clear, but perhaps the cross-examining
counsel did not want that it should be clear. The witness said he had been that morning looking
at ‘the amounts outstanding. He could not tell the names of any debtors, and he did not
remember if accounts had been sent to them. He afterwards said that they thought of keeping
accounts to be filed for income-tax. They were not produced before the income-tax authorities,
and, when asked ip re-examination why not, the witness said “ If they are written up, we can see
what the profit is next year.” He also said he was posting the current ledger and that his father
was dictaiing from the day-book. ; 2 oo

The witness said he put the ledger he was posting and the journal from which his father was
dictating in a box when Narsappaya entered ; but he could not say if he took any care of the
inkstand, but afterwardshe said he found the small box it was in damaged. The nibs of the pens
in the box were broken. He did not notice fresh ink stains. ‘

The bottles that. were broken contain oil, and oil was on a stone and on the floor below the
stone.
He said two of the sticks that were thrown hit Narsappaya and dropped down, and Narsap-
paya did not take up a stick to defend himself though he was a robust man.

He did not hear Narsappaya ery out.

5. After the examination of the third prosecution witness, Mr, J. B. Macfarlane, Local Fund
Engineer, South Canara, was examined as a court witness under the following circumstances :
The prosecution first applied that he should be examined, but withdrew the application, and the
defence then applied that Mr. Macfarlane should be examined by the court, and that application
was granted ; and, as it was understood that Mr. Macfarlane was leaving Mangalore for camp, he
was examined at an early stage in the case.

Mr. Macfarlane passed through Panemangalore on the 3rd September at about 11-30 a.mM.
e was walking and was followed by his dog-cart. He noticed that there were more people in
the bazaar than he would have expected at that time of the year, and he inquired the reason, and
gaw in a shop in the part of the bazaar parallel to the river (at about 40 on the plan) some
Ganapathees painted. When he turned into the bazaar that runs at right angles to the river,
there were then more people about than he would have expected, but he noticed no crowd and
saw 1o wounded man and noticed no signs of any disturbance and no one with clubs or sticks or
swords, and no one drew his attention to any wounded man or there having been any disturbance.
Mr. Macfarlane did not notice anything particalar about Ananta Pai’s shop.

Mr. Macfarlane must have passed Ananta Pai’s shop a few minutes, if not a few seconds, after
the time at which, according to the prosecution, N arsappaya’s assailants left the place.

6. The fourth prosecution witness was Koti. He deposed he was a servant of Shivanaya, the
first prosecution witness, and that on the morning of the 3rd September he was at Néndavar
and went from thence at Shivanaya’s orders to Narikombu to Narsappaya and followed him to
Panemangalore. L

He deposed that at Panemangalore, when near Ananta Pai’s shop, he heard Puvappa Shetty
say “Our Bhant has come,” and he said ““ Look here, Nandavar peqple are come to beat you.”
He deposed there were ten or twenty people to the south and were coming fast, when he said “ They
are coming, they are coming.” He deposed Narsappaya, who was walkm_g with his he_ad down,
looked up and went fast to Ananta Pai’s shop and people came and stood ina row throwing stones
and sticks into the shop. Ie deposed he was meantime standing on the road and saw three men
get into the shop, and as he was attempting to go into the shop he got a 13’low with a stick on the
wrist and he ran away crying ¢ Narsappaya is being beaten and killed,” and he stood without
erying out for two galiges in a lane, and went back to the shop and when he got there the people
were not there. : :

This witness’s evidence was very unsatisfactory. His story was disconnected and his
demeanour bad.

7. The fifth prosecution witness, Venkappa Shanbhag, is a shopkeeper living on the opposite
side of the road from Ananta Pai’s shop and twenty yards or so from it. He deposed that that
morning he saw Narsappaya and another man pass his shop, and within quarter galige Ananta
Pai’s ery was heard saying that Narsappaya was bemg beaten w1th1n. his _ShOP by the Muppilas

of Nandavar, and he got down from his shop and sat on the plank just in front of it, and saw
that Narsappaya was being beaten by some Mappilas and that he was waving scales. He said
Narsappaya’s body was outside and his legs inside the shop, and one of the Mappilas called out
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d said, i

:’llonz:"‘he 31?10?& Oéoﬂ;g I::egﬁleer’s department had come and they di

Mappilas having sticks in the B:::{’P:g’g baéftter the occurrence. I{,Ie :gi{s&i. He said, as he was

persons ineluding some women and ohildrPI;N een them and him there was a Zl;zw“(’legif% fSO):le ofﬁthe
. orty or fifty

T thought this witness’
o b s, ness’s story, both from the substance of it and from th
¢ witness’s manner

8. The sixth i ;

Mikihand th:a ten}’;{’:e;‘tlti?;l:’rg;sss ;vs,s Naraina Pai. He deposed } :

wont and stood in front of Ven kg& ore and heard some one oryi g shop of one Dasa

89n91§1 way that all the accused w?;gai)esali?’nb}ll\?g» the fifth wit)nl(::g’s ;lh)?)ere ibﬁ)eaﬁng,” and he

othing could h mg Narsappaya. p. He th id i

details of v:ha,t happae;‘xrlz dbeZ?1 &nﬁze unsahsfac’gory t]ll)gnyfhis man’ 2 SRl A

e Puiatils EE i T t;DBW'ersi sereened hn'nself behind the aﬂ evl“lence. He could give no

too and his facial expression 1eftntﬁrogs-exam1nation and his pr tssertlm} that there was much

worthy. e impression on my m'mI()ll etl(ilali(;l 91(11 1gnorance, his prote:t(;
As to the substance of hi oty ® was entirel 5

the place he was, probably evl:rit(:)rzé if it bo true that he heard th i ey

?‘r'll')lﬁald()f the d(})lg-cart was as ulflsatisf];}tto}i; tox\f: would have heardeitcry }‘;There is beating 7’ at
o dog-cart has come, let us go,” as it could be. He sai - tlis evidence ab

that the man was in front of Angr?',oa §:§Sa:ﬁgr an immense amiilg one of the accused 01(‘)1\;3 21111?;

P

9. The seventh prosecuti 3
At Sbmbie ig thecli(t_)lvggrwlljt;ess, Ganapati Shanbhag, de

Ananta Pai’s shop and. stood 1n Su%\?[}d people were goinag’ abgg:etd that he was in the shop of

Mappilas and Ananta Pai were talki w's shop opposite Ananta P alking. and he went t, i
D %o that told by Ansuta Pai 1'rig He then told a stor ar's and about ten o gw“rds
on me such as the story of & man relati here was no life in his ty of what he alleged 1r e
The witness is a man of no prope rii ing what he had reall Ses ory, and it made no j appened
:go. tHe onee;_ Ea At complain};) i };S s&:t[}l: s»,ig he tradedy bl(i‘rc] lcxc;uld hardly fail to ﬁﬁ;ﬂrﬁzﬁ’n
caste man o nanta Pai’ . , and it was com e gave up hi i
he did nothing, but was i; ZJ‘)‘ZE ?eemed that he was reigg;gf(t)m1§ed and hg l;:t Bﬂzp ;2111‘ years
there ? »  Tle said he was kold nat :I’. One natura,lly asks ¢ 10 him, He said th t‘ ik
the magistrate Narsappaya h 0 come down, and fhe was 5o timi Sk ey shop
ppaye had been dragged out by | that no one told him e g be g2

egs to the go. He had told

only dragged out once and th
t his h g
some of the accused ha:d E Pk ead was on the jueli Jugli. .
Bi%ﬁe?hand go to Nu.nd:.a:llgr? PO}%IE?: 1% entleman’s c}:xirg:ggél.a (%.Ieh l“‘g };old}{l(:;e eagil o swae
s dhorai’s carriage is coming ” and 18 story was that , and that Shidi said
he could n at some one from i
the 1.0

to me to be a tissue of falsehoods. ot say who it wa
8.

10. The eighth witness exami
opposite Ananta Pai’s, He deposg(lie%hgz the prosecution was Sring
saw Narsappaya being beaten ou the j s he was approachi Hiptyese Kudavy
what e_?icl‘l‘ (j)f the accused two to fourte]e‘:lg}{igf Ananta Pai’s sﬁﬁg Lis shop, he heu‘:gl 0 has a shop
one sai carriage is coming, 1 L SR i gl ioatp
The whole of the exam'm%; ’ti:ﬁ-?lz_goﬁi;fan;i they plg;jfa Was waving o plt;.ifg‘ t:‘)‘;e;sg: dﬂtlﬂ»ils of
e , and some

mentioned each of the accused two to fourteethis witness w

quarter pages of my notes. It isi : n, the was exceedingly bri
Sayi e du%, i 1;i1vt:$edlble that if th‘;zﬂlfllllmatlon only gx{ekgleé. Though he
account was as bald as it could be a,ndai glore detailed B.ndan had witnegsed g ed to one and a
The cross-examination of this R 1(1):1 n&)‘c ghink the W?t n’gg’:g graphic aceg?;:{;e Sfu(}:l aslile

ade hi 1 of it. His

11. The ninth prosecution witness, CHsktats 8 st.}?ry ridiculoms entitled to any credit
aya, nas a sh : y

side of the bazaar to Anant -
fifteen or twenty peoplea(;ge},fi;; Tﬁd more to the south %{i in
gome one of them said  We have theebqouth armed with stioks d
took home his children and left them tlg tiger” and the sticks and ag the
going on in Ananta Pai’s shop, and f:' home, and Withig ran, or walkeq fZ :ame near his shop
shop and saw Narsappaya lying on th ee. went and stood tef; galige he returx? ({c LTy
a voice like tho voice of Supi (the seco ]&1 gli and being beat or twenty kol ed, and the riot was
and they started and weut to the soui-,ﬁ acoused) sayin v En’ and after 195 from Ananta Pai’s
disgu%‘i?d &I}d Wer% to his shop. s and he went &Ed melfIﬁ&ge is (510;:1}‘:]201- galige he heard
o opinion I formed of this wi arsa '8, 80 awa »
the substance of the answers he witness, both from hj \ Pp&yg‘ lying there a}.'nsoon
S . : gave, was th 18 dem . ¥ was
tion-in-chief was a lie. at almost eve eanour in the wi
The cross-examl Ty sent witness hox and from

t of difficulty it was elicited

ngistrute that
rtl}‘et us cut oft
; ) ern side said
The evidence has appea::sd

I i
ep()seql W i ) a"(l

nation confirmed the opj ence he ytt
g o : 3
opnion that his evidence oq ; red in his examina-
m all probabili
ity totally

12. The tenth prosecution Witness, Kt
distance to the (slouth of Ananta Pai’s ;fdn :I}ﬁ*’gy a Shanbbag’ - 4
when.the crowN passed, and that he next sawe same side of ¢ osed that he 1,
Mappilss beat Narsappaya. - They killed Numappayas Sogs b, o
got down a
nd

false

ad a sho
p a short
a?;t he was in li't
saying « T
looked towgrds t{;ee

:
1

=forcat TR VRACS
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north and ¢ these Mappilas were beating ”’ and one had a sword and he was flourishing it, and

others were fourishing sticks. He then, so he deposed, went and sat in his sh

sottling the wares, and the Mappilas wen’t to the south and after that a carriztsg: c?;,gn: g e

Thjs witness was a youlg man and his demeanour did not betray him, but the P <
0

his story can in my opinion have only one exiticism and that is that it is an utter He

The cross-examination demonstrated this.

13. The tenth prosecution witness examined, Timma Padiyara .
on the same side of the bazaar, south of Ananta Pai’s. ueydep’ozgdotlg;f%'; S‘f&g&.t}?s a house
jugli distributing cocoanuts and cash to Brahmans and others, and he deposed ' 1‘}181 iR
is a noise in the Petta that Narsappayais being beaten,” and he gave cocoanuts to s v jsgmd e,
and went out, and as he was going out. ten or twenty persons were going fast to (’EIT e Brahmans
back to his shop. This man says he identified all the thirteen :,esc(is;lcll’ ?:d
td Ly

he at once went
acoused two to fourteen. ag they passed him while they and the others were going a distance of
e o

five fathoms. That i, I think, palpably false.

14. The twelith witness, Gopalkrishnaya, deposed that on the Cl t :

through Nandavar, and hearing talking, looked back and saw ten or t:«?azt;r izg P}:aec;vn!:'s passing

from the Anebagalu (or big gate) and thoy went towards Panemangalore, and Gh they lxrxlrgn%ogln
e

fixst acoused said they must go and anyhow do awey with bim,
pad. Iinferred from his demeanour that he was probably

This witness's demeanour was very ba

telling lies. e Houdultifioh X
In cross-oxaminntion Lo stated he could no remember if twenty or m :

had been brought against him. He did not know if his services had} been gfsngg‘:dt‘;‘:ﬁtlgty suits

he professed 1gnorance on a number of other matters. It vsas 3}{;&;1119

: y

Survey department, and ; o

brought out that he was & partisan, for he produced & etter alleged to have b . "

the day before the Chowti day and which was meant to explain the reasi;eofe%rils‘gﬁ?tg ohm}1
ugh

Nandavar on the Chowti day. He explained that the letter (the onl
remained in his pocket by accident, but that i not to be credite(d. '%Ilzltey r{g:g; l;::; h;fge hfa .
or

going through Nandavar was not satisfactory-

15. The thirteenth witness, Annappa, lives in Bondal, two miles f

od that on the Chowti day, as his child was sick of oonvuls?o;gmhgrsfezgcr segs house,

and entered the gate and saw ten or twenty persons with sticks and swords sitti o Nandavar

first accused. he first accused asked why he came and he said he came for medrilg‘ in front of

first accused told him to come afte{ tmaet%&yshasdhg had business then. cine, and the

In cross-examinution it was elicited that ho id not go back after th

only, he gnid, three times before to the first accused, on each Occasionr(;-,% d;z:'m}g? had been

vo the first accused. He found the gate open an dewg;l?;l He

brought nothing in his hand to g i :
> T think, on the face of it, obviously false. His manner threw suspicion hi
on him.

'h “r]tness 11 N P

16. The fourteen ¢
d that at about 10 o'clock on the Chowti day he went to a shop near tl
10

he lived in Nandavar gn ” i i
ate of the first accuse ’s house and sat on t5e juglL e then recited a stri :
< gll these were.” He was asked ¢ where 57 and he said “ There were ofﬁgiiftﬁ;le:aﬁf fi?)lri

tho gate.” After they came a8 far as the public road they turned east. I
& who is so and 80, e was then asked

» « who is so and 80 » and he pointed to various accused. T
| T AT
in-chief then closed. e examination-
T shall say nothing more about this witness than express an opinion that it i
t of sossions and against men charged Wilt,h lghf‘r%s;rftlég
’

think, to put such evidence before a court Of
dence was thoroughly discredited by cross-examination.

and that his evi

17. The fiftoenth witness oxamined Was Parameshra Mayya. Heisa Brahman, and on the

Chowti day he deposed he had been to Panemangalore where he had Ve idven a &
and some pieces, and as he was on his way bac_)k ﬁo N_andgwar « Bangara anﬁlau i i‘z’cggggaguts
ng: And Bangara the first accused) said ¢ Give him, he went to give scent of the mai;t<'~3(la‘r’(3
and Venkatramand Bhatta 2

snatched the cocoant 8
In eross-examination he said Venkatramand Bhatta and he had never quarrelled and that

after the beating the friendship continged. He did not complain_ to the auth i
g bub told all tho villagers: Ho did nob oxy ouk when ho wes LS ok s Dot bty

don’t beat, excuse X I did not tell.’ :
wn from this man’s demeanour, his evidence appeared to m
e

Qo far as inferences could be dra :
quite worthless. I think the same inference is t0 bo drawn from the substance of the evidence

T'he story cannot, I think, be believed. ol
18. The sixteenth rosecution witness Was ead constable Pereira of Bantv :
the 3rd September he ha% been deputed by the inspector to investigate the complai]ftl o‘;tﬁétﬁgg. On
the first proseoution witness, On s way to Panemangalore he heard of this alleged iglaya,
and went to nanta Pai’s shop qnd fou.nd. Narsappaya there. Though the offence RGN
alleged to have been committed within thq,hmlts of the station of which he was the head ¢ was not
DR A o i e s it
0

nd Shidi struck him thrice on the right thigh with sticks and Shidi
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Narsappaya and a fair copy made and read to Narsappa g ;

questioqed Narsappaya and eleven oigher witnesses, and tﬁ££ tgaargf?s% silglge(c}f E}I him, anq then
houses in Nandavar, and at three in the afternoon he undertook the invest; e accused at their
which he had been deputed to inquire into, mvestigation of the cgge

It seems to me to-be hardly credible that he could have done all th
His evidence was not satisfactory. There was o
B : . 7 a great deal of wa
The complaint presented to this witness, accordi im, :
tion. The witness was not able to say who wrote it_mgj:icg ilﬂ{irg,i%sv?;:ugﬁt lln as a dying declara.-
did not know, and he explained that he had not been long in Bfmtvéii‘ Ii't iman whose name he
ewtjlenee who the writer of the Qomplamt was, and I think it is innred«_bl t has not appeared in
be 1gnorantron the point. It seems to me incredible that he woul& n lt {)3 that this witness can
man was. The complaint is a suspicious doecament in this respect, that()t;h ave mquired who the
the Penal Code, viz., sections 143 fmd 141 quoted in it; and ag t’his .JICre are two sectiong of
he recollects, he did not supply the information, it would appear th Witness says that, so far gg
who was acquainted with cases, possibly with gotting up caléfs at the writer wags some person
Another matter thaft 1s suspicious in this man’s eviden;x; 18 that hi
Narsappaya stated to him are identical with the statement tﬁ i e
one is a copy of the other. 1 the complaj

in such a short time,
ut of directness in his

otes of what he says

| nt. It cannot byt be
19. During the cross-examination of this wit

questioning the head constable as to the accuracy ;lfezs’ ?ftelila‘ long time had been

arge Narsappayg

, and T st
vey plan should e produced sosa?ig 223;

I then st
their Opinion, S % Ciat

orthy of any oredit, and 15t assessor stated that

inst the first aceused
agai st accused was unw he stated that the story o t 10 evidence
h

tion against the accused two to fo
with the opinion of the first.

21. As for the case against th
be placed on the evidenceg(;flfclﬁe wi:n%:ses who in’l Iﬁneid only _say that no reliance what
22. As for the case against the pticate him in the transaction, AHATER an

; : aceused two to f
evidence of each witness as he was exami ourteen, I haye gtat
thought each witness for the prosecution ﬁ:&;ﬁlglﬁwl thought of it etsl[tthvsilﬁuﬁ)stunee of the
0

rthy of any eredit. © seen that T

urteen wag at least doubtful, Th

16
other two A88essors concurred

t accused

in all probability entirely false.
Mr. Macfarlane’s evidence is most jm
: y : . portant. T gee
_ inferring from it that Narsappaya’s char N0 Way of gati §
by Ananta Pai’s shop a few minutes, if f:t Zazevlso:ecor?“ . Mr. Mag a s, over di
and if such an outrage as Narmsappaya conds, ‘aft

would be that Narsappaya’s charge was
It five or siix nien had been beating Narsg

places, it is perfectly clear that there would hg b . i

not have upset or broken. A jar with g hole ivli3 itegnpl;g‘&dly d9-11 article in the shops that

by a stone thrown at it, the stone would have g uced, but if it had bee at woulq

: mashed right : 1 real] <
24. False charges are of quite fre:quent occurroncegirll ;hlf‘;'ugh th? jar. Y broken
charge occupies the attention of a Sessiong Court for over ¢ ndia, but it ig seldom that
a

charges seldom got so far as the Sossions Court, three weeks, The re : false
themg: The present case is an exception t WthatTg}»]eiJ’rzlﬁ"e or the magi tasz -
abundantly clear—it is at least the inference hat Y bappens, g, i 8 i rule detoot
brought was false. I cannot, of course, s i tt :
of opinion that ho was not boaten in Ananta Pavs ghop. " O™ B Was beaten, jo,
The accused are acquitted and will be set at liber% )

25. An important question arose in this case,

i na
right, put into the box and examine as their Witness T?Ill{l’nwhﬁther the Prosecution
the committing magistrate. The decision of the question deW 0 had not 0
gection 286, Criminal Procedure Code. That section pends on the

p;’ell eXamined
¢ ; 8ays that afte th Oper cong
what evidence he_expects to prove the guilt of the accused, h r the p,
» he sha]] «ey, a8 stateq 1,
Mine j;

arsappaya
am clegy] y

uld) as of

e N A el R i L e i
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His witnesses include those examined by the committing magistrate originally 'undgr section 207
as well as supplementary witnesses examined by the magistrate under section 219, Cmmmal’
Procedure Code; but does the expression mean any other person whom the progecut.o‘r 3)321)
suppose to be acquainted with any fact in the case ? One object of the prehm_marly mqunyflsthci
acquaint the accused with the nature of the evidence he has to meet, and in ’Elefcz]mse 0 1:
examination of supplementary witnesses the accused is to be furnished with a copy © t X?dsuplll) *;
mentary evidence if he requires it. This object would be defeated if the prosecutor could ca bL
the sessions a new witness. That this is not contemplated by the Code appears to me to be
implied by the absence of a section giving to the prosecutor power similar to that given by thve
accused under section 291. That section confines the accused tothe witnesses of which he gave
a list or a further list to the magistrate, except when any person not named by him lls {11
attendance it is provided that he shall be allowed to examine him., Another consideration ea]; 8,
I 'think, to the same conclusion. Section 291 says the accused has no right to have ot 1er
witnesses summoned, but if it were contemplated that the prosecutor eould call a new mt(iless, t xﬁ
Code would also have provided for the accused in such cn‘cuqlgt:mees.bemg a‘llowe 3 to eqd
evidence to discredit the new witness. As there is no such provision, I infer that the ("'Ode.d]d
not contemplate and does not authorise the prosecutor to call as a witness a person not examine

by the magistrate. : ;

26. The question then arose whether the man the Publie Prosecutor WAz'mteglq to ((S)f_an}mri
should be examined by the court under the authority given to thq court by SOcth.[; 940, 1.:1nn‘nr'tt
Procedure Code. The court is by that section yeql}lred to examine any person 1 ’ it consi '_etxs 1
necessary for the just decision of the case, and 18 given a general power of examlm‘n.gda }wi ll{%b
at any sfage of the trial. The power given by tlus. section shouh}, I tlnpk., be OXOI‘(‘ﬁbe {: .1t 1t due .
discretion. Ixcept to supply an accidental and un{mportsz; omission, it 18 g.e.ner% ‘y ’01 :]’ec ion-
able to bring in at a sessions trial new evidence aganst the accused. M. Justice Trevely adlpllll t
case reported in LL.R. 14, Cal., 245, declined to call as a court witness a man because he d 111?(11
think he could put implicit reliance on his'evidence, and I thmk tl}at in the case of a doubt 1111
witness the court would most gravely err if the court examined him. In the present case t (i
man sought to be examined is the overseer who accompanied Mr. Macfarlane as he pﬂ&b(i(
through Panemangalore. This man was summoned for the defence, but the defence has told
him that he will not be ecalled and the learned pleader for the first defendant, Rao Bahadur
Shiva Rao, explains that this was done because Mr. Macfarlane having been called by the cour?l
gavo the evidence that Dasappaya was called to give. It was also stated by Mr. Shiva Rao, anc
was not contradicted on the other side, that an adjournment of the preliminary inquiry was
obtained by the prosecution with reference to the examination of the Local Fund hnglnefer and
others presumably including this man Dasappaya, and that the prosecution did not examine
Mr. Macfarlane as a. prosecution witness. Under these circumstances if Dasappaya gave anff :
evidence in support. of the prosecution, it is pretty certain that no one would believe hnn.h :
therefore, am of opinion that it would have been a very grave error for the court to have
examined Dasappaya.

MANGALORE, (Rigned) W.C. HQLMES, ;
27th November 1894. Sessions Judge.

IN THE HIGH COURT OF JUDICATURE AT MADRAS.

Tuespay, THE 10TH DAY OF SrpreMsER 1895,
Present :
.The Hon’ble Sir Artrur J. H. Corrins; K%, Chief Justice, and the Hon’ble Mr. J ustice PARKER.

(Criminal Appeal No. 149 of 1895.)

: upt ” /i vy, (8) Shidi: Beary,-(4)
The Public Prosecutor, appellant, and (1) Supi Beary, (2) Ali Beary, (3)
Ucha B(Za'r? ; (5 S('zl;u. B(’m'y,P(%) Hammade Beary, (7) Badava Beary, (8) Ldine Beary, (9) Abd-
ullah Beary ’(10) Venkatramana Bhatta, (11) Sanna Ali Beary, (12) Ibrayi Beary and (13) Sanna
Tbrayi Bcrir,_z/, prisoners (prisoners two to fourteen in session case No. 33 of 1894 on the file of the
Sem(./);l;pgglurlfn(zifefz:(t:?igﬂiair?)(;f the Code of Criminal Procedure against the judgment of
acquittal passed on the accused in calendar case No. 83 of 1894 by the Sessions Court of Sovth
Canara,
H : : tember 1895, and counsel not
Th 1 o on for hearing on Monday the 2nd Septem] ) AN
ﬂppeﬂrillfgaggeﬂehzcl)? g;otl(x)e prisoners seventh and eighth ; upon perusing the petition of -appeal
and the record of the evidence and proceedings before the Court of 'Sessgon ; and upon hearing the
appellant, and -upon hearing the arguments of Mr. R. Kuppusami Aiyar, vakil for Gangamma
(widow of the deceased Narikombu Narsappaya) and of Mr. K. Naraina Rao, vakil for prisoners

:
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' fact is, in our opinion, wholly inconclusive
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(ome) to (six) and (nine) to (thirteen), y
day, tho court delivered the followiné and the case having stood over for consideration till this

Judgment.—This is an ap

: : It is explai
through a misapprehension no appeal ha explained by the Public P :
and the appeal as regarcs him ig)ll)low bair};g?n Presented against the acquittal of th.er (fjisriiurtjgfsgﬁ::

The evidence for the prosecution went to show th

auction in execution of decrees against fiy
whno had got into pecuniary difficultieg
unpleasant as possible for the auctiop.
witness, has only been able to cultivate
continually obstructed, so much so that
case :forkthe prosecution is that Prisoners
to wreak vengeance on the auction-nuy
!’)er 3ra to g'i%e Narsappaya a beﬁﬁg;:?ﬁ?},l;enito Panema,nga
in the shop of one Ananta Pai ing which thw fdl:l .
beating that he died in consequence on gq temb 4 1 ap
The witnesses called for the prosecutfi) ARl
of neighbowing shopkeepers and persong wh

: h
not seem to have been suggested that any of them were conneeteq wit} :
R Vith the factions at Nandavar

in consequence of the sales of the first 1 »

constable, Mr. Pereira, who arrived on ¢}, brisoner’s lan o sixteont

fr OmelI arsgp paya b;fodre Se&lﬁing him oﬁetgpt(ifesﬁg;gi{a?fftgf :he beating ;4111}3. tvg;i}l:,ssco;[:la?ntl lza()i

S10118 1 L .

of o in?cam ‘flf;lt tlslhe s?ogfethat 1?0‘; doubt tha Narsapba.)*a hargaltment'

expxgssed himself in the very st(:'o:;;stt)e:‘ e Ananta, Paj’g shO;e:V::vefely beaten, but ho was

but he has mado it cloar that the biag of hig soreyr,'® credibiliy of bk e e
as affocted 1 on witnesses,

Y one fact only, and that one

8t prisoner i : ;
pThe eon:’;l(;l:;s t}n influential Jain of that place, but
purchaser, an((il h]i%el Was that matters wore made as
ini > posee, Shivanaya, first prosecution

] village and has been
_Ied of police assistance. The
cl)rtésotzln;]})lloycd by first prisoner
¢ morning of Neptem-
p%;:ttlel‘l:awdth‘?m coming he;g took rlefugo
Wed him anq gave him such a

the street at the time. It does

It appears from the prosecution evidence t

Pai’s shop the Local Fund Engine hat while the beati »
Panemangalore. This geutlema% w:: é&iiﬂ%ﬁfﬁﬁf‘“e} lllmppen :dmt% Zc:.z ego&gg ort1}in Anant%
8 as followeq 1, 'L the street a

panied by the overseer and was engaged ; :

The prosecution evidence is to the geﬂgez(g ;ﬁ check-meaguyip & and i vemif o He was acoom

was coming the Mappilas slipped BWAY out of the S(}Jlme one gave the &la}:;g t%l:t Otxiersecr’s hook.
1

there were a good many people "
the shop eng%ged in his I())wxlx) b\ﬁsli)gzzsm the street, ~ My, I\E?;fde fﬂ’ It was a feast day snd
any disturbance and that he did not 1 ti‘(‘gth his overseer, that h?: ﬂli: deposed that he passed
the Sessions Judge has discredited the ik anythmg in Partioulas aItEptlou Was not drawn to

Mr. Macfarlane was called after th, thirPI'OSeeutmn_ testimony_ ; 18 on this one fact that

o A 5 d Tos !

witness as he was going out into the Qjgty; eeution witnogg I,
it _olezu' that the Judge’s mind was stronglmti)ia?sed 0k 1 e
witness onwards every person called hag geen d against the TOSeet]
denounced and his evidence characterigeq b tisenouneed as a “falgq » vtr(i)tn'
nes

itness the Judge has recorded in hj Sue of {alg ;
::’rii::lten in his fagc.e.” « If this rerrigrilzvg:t::co(r%efgre a worde}égogﬁé eyi%lth regard to the fifteenth
but, characterize it as most improper, hut, t, wﬁ before the Witness ence) thc? remark “lying
the case shows strong bias and that th 016 tenor of the g 83ve his evidence we cannot

y hig carriage,

rom the fourth
8, his demeanour

€ case wag mark
Nor can we endorse the remarks made } not approacheq : b, Made by the Judee in
The offence may not have been allegeq tg iﬁig‘}(‘iﬁg upon the 001(:311:3;1: Judicial frame of n%ind.
n

but he had been sent specially to inquire ; en place wifl: - head consta}) .
jx‘:stiﬁed as a police officer {n takigglrggéig thfo disturbaneq ;ihln:};e limits of hig ow(:x E&:ﬁlgﬁ,
suffering from se%ere Imjuries. o the complyipy of Na?; °r and he was certainly
I'here may be a question as t appaya w :
mediéale:videnge was got consid:re‘zlli(;wtﬁ:r‘}i?gg ‘Z&S the result of 4}, 1 T o ha dong
el . y OY W, mn 1 .

priongel for s vk, vl 2 i e e s, ot s

¢ : : Crogg. .o to. - The trial w
came to an end since the Public Prosecmoredez%ng’;lioner (M., }?is:aexRRmmauon (mostly ii‘rrzo‘lgtj
of the attitude taken by the Judge. 0 call any g, il 40) and the tn"u{ at last
evi

It appears to us that the cage f dence in ‘consequence

. ! or ¢ e
Mactfariane’s evidence which may be ao%pteliieigri(t):eoutlon i

0 18 not jy g
that a Buropean gentleman walking throy, gh the 1 entirety « ¢ i};n the least affected by Mr.

notice what Was going on in any of the shopg he pazzggru:tlre t h(; 4 :l‘;?‘l’z tz S most improhalle
2 ess hj

to it. In this case the evidence is that th, 1 attent: . OWI would speciall
aPProachmg and that Mr. Macfarlane’s attentio;pﬁi? dlsperged wiﬁg‘;’i:’ore s_peciailﬁ c:ﬁleﬁ

Judge would not permit the overseer to he called

1 & 4 tarriage v
iven evidence which could fairly be said to take the 5 I?mte unah]g toe Ove"’eerg %?ysi;:;

to allow them to call further evidence to megt, i, € defence by Surprige i v‘;:g-zl;tnrid, Had he
0 to the Judge
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Since the case has not been tried out, we have no option but to direct a retrial. The acquittal
of prisoners (two) to (seven) and (ten) to (fourteen) is set aside and we direct that they be retried

by the Sessions Uourt of North Malabar.
(Ordered accordingly.)

(Signed) C. G. TODHUNTER,
Dy. Registrar, Appellate Side.

Proceedings of the High Court, dated 10th September 1895, No. 1760.

The High Court cannot but observe upon the length to which the Sessions J udge has allowed
this case to be protracted. The trial apparently lasted for three weeks though the facts were in
a small compass ; and, as far as the High Court can perceive, there was no reason, if the trial had
been properly conducted, why the case should have lasted more than three or four days.

2. The latitude granted. to the pleader for the first prisoner (Mr. Shiva Rao) appears to have
been most objectionable. His cross-examination teems with matter which is absolutely irrelevant
and which the Sessions Judge should have excluded. The High Court regrets to observe that
the record eannot but produce the impression that the Sessions Judge does not exercise a proper
control over his bar and is not strong enough to exclude irrelevant matter from the cross-examina-

tion of the witnesses.
(True Extract.)

. (Signed) D. W. G. COWIE,
1)th October 1895. Ayg. Registrar, Appellate Side.

Read judgment in Session Case No. 38 of 1894.

Read judgment in Referred Trial No. 27 of 1895,

Proceedings of the High Court, dated 16th September 1895, No. 1812.

The High Court observes that there are certain matters connected with the trial which ought

not to pass without notice.

9. The trial of the case, apart from the speeches at the conclusion, lasted over thirty-eight
days, that is, parts of nine weeks. In only one of those weeks was the trial proceeded with for
six continuous days. Generally it was taken up on four days in a week, in one week on three days
only. This mothod of dealing with a trial for murder appears to the High Court most improper.

3. If the trial of this case is to be taken as a sample of the Judge’s work, it shows, in the
inion of the High Court, that he has no appreelat_lqn of the value of publictime and exercises
no centrol over the vakils practising be:forq him. His own notes condemn him and the High
Court is compelled to note that they justify the further inference that the J udge cannot dis-

tinguish relevant from irrelevant evidence. :

4. Throughout the notes here and there the exa:mmatlon touching the most trival matters is
taken down in full (seo for instance pages 193, 197, 311, 208, 104, &c.). It is well that question
and answer should be given when specially important matters are spoken to; but the Judge has
10 such discretion. There must have been a great waste of time occasioned by the way in which

the evideuce has been recorded.

5. The special attention of the Judge is called to pages 32 ef seq. It does not appear that
the Judge made any remonstrance against the proposal of the vakil to allow the witness to
exhibit on his person the methods adopted in strangling the murdered boy ! From this iastatien
as also from the endless wrangles about objections to admissibility of evidence it is inferred that
the Judge has little or no control over his bar The _enormous duration of the trial and the

e Judg ? vakils for their addresses point to the same conclusion.

¢ days to the prisoners :
%.l};;ﬁan:l?eg: tv:i:s noyreason why the case should have been exceptionally long. Probably a good
deal grf time was wasted by the practice of the Judge in calling as court witnesses persons whom

: A : . d to call because they have not b
tion wishes to examine, but is not allowe : o 7R SRl 1
g.;’et%zofsggilszfate. Ng less than seven persons were & ezamined, partly by the Judge and a.ls}c))

by the vakils on both sides.
6. In the result a trial which began o
March 1895. .

7. As a natural gonsequence,
Judge has sent an explanation wh

op.

n the 12th December 1894 was not closed till the 2nd

the returns for the first” quarter are most unsatisfact
ich still leaves some days unaccounted for. ctory. The

(True Extract.)
(Signed)  D. W. @, COWIE
14th October 1895, Ag. Begistrar, Appellate i,
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Order—Mis. No. 2231, Judicial, dated 4th November 1895,

The Registrar’s letter, together with its enclosures, will be con icate
Mr. W. C. Holmes for any explanation or remarks which he may wis]l?ltl:)n(l)(g;f o
(True Extract.)

(Signed)  J. F. PRICE,
To the Public Department. Chief Secretary:

G.0., Mis. No. 2440, Judicial, dated 26th November 1895,
Read—the following paper :—

From W. C. HOLMES, Esq., B.a., I.C.8., District and Sessions J 4
(fanara, to the Chief Secretary to Gov : 1onsr udge, South
Y ) Ng ernment, dated 15t November

1 have the honour to acknowledge the receipt of the 1y i
ment, No. 2231, Judicial, dated_4th 1stant (WitIl)1 its e:c]}:)ls?xcli(;()h);gﬁ.of Govern-
explanation or remarks I may wish to offer on the letter of the A(,‘ti]]((r llr{lg ‘for any
the High Court to you, dated 14th ultimo, No. 2878, S “egistrar of,

2. The Hmf‘l’ble J udgfs of i;che High Court suggest that
to employ me, after my return from furlough, in so; artme
judicilal.y 1 greatly I‘Bgret that the Hon’bléa J,udges lz‘(rai ;}lelzix;ctl]l?lﬁ ot}]mr than the
Judicial department. The work of the Judicial department is hrlo,]liq ]03"9 the
take, and have for many years taken, tlie deepest interest, Befor“ (In- - which I
I joined one of the Inns of Court and have kept all my terms o oame to Indig
before I came to Ipdla and some during my last furlouel, Ic‘i“:el)t one—some
necessary examinations and hope to be called to the bar ong th i nave passed the
in London. -Ever since I came to India I have looked forwarg ; 1b11)3 oceasion I am
Judge, and since I was first appointed to such g post between five i B Districk
1 have found the work to be exactly the work 1 could most W.“]’C and six years. ago
that gives me the keenest pljeasure,.and is to me work the 15h to do. It is work
which is its chief reward. Such being my love (for the expregglere. Performance of
for the work I am now employed on, 1t will be understoog 1‘1510111 18 not too strong)
suggestion of the High Ceurt that I should not return to it ow keenly I fee] the

3. If I were myself aware of any inaptitude fop d .
should not hesitate to admit it. I sometimes, it ig tru
came before me exceedingly difficult, but I q

it would he advisable

ealing with judicial w
€, have found the W

ork, I
ork that

] 1e difficult natyy Winde
think the real reason for cases sometimes see o

ing so difficult . 20 Work itself
y . min \ olf. I

s ek e present themgsjl(z’éls} f’glcﬁzlivt(;:xlrge 18 that I 20 so

PP 1 di judiel . 1ot be otherwise

How I did my judicial work during the four and g hq)s

this court can, to a certain extent, be inferred from the statisti y%am

of appealable cases I decided, the decrees which were a[; e(?lbs(iow

result of the appeals. el

Out of 82 regular suits disposed of by me appeals v :
In three appeals my de01s1.01‘1s were conﬁrmed., Jg)d t:mw g;egll'ssgged. i five cases,
the High Court. The suits no doubt were in the majority of still _pendmg in
that there should have been so few appeals from my decisiong rLcadses Slm})le; ut
ghould have been so far unsuccessful shows, I submit, tha my “:Oﬂfhat those feyw

Wwas satisfae.-

ilv done. AL
tor11§:’[ now turn to civil miscellaneous appeals. T

; . nd that jnst},
: ame to this court 88 appealable decisions, Acaine i
gln;:a{scwere preferred. The 21 appeals that. s o ghinst 21 of

I have been in
g the numhep
gamst, and the

cases I gave,

my decie;
_4h referred y decisions
iy JTe : i e
gions being confirmed 1n sixteen cases, reversed iy sulted

N my deet
v s our and y deci-
These miscellaneous civil appeals were often vary co and remandeq in one

difﬁcult,‘ and
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that out of 21 appeals dispoIseil Olf .only‘G foux;u?hf(;t:}cgr}have been reversed and one
\d is a result which I think is not unsatistactory. / il
rema'rll’(‘i’xeedmost important civil j udicial work m the court 151\ f‘hegdllsplos?l (i)ifq )1 (:331(111(;1%
appeals. Of regular appeals, I find that since I came to anoz} (31 Ot A ST to i
637 against which a second appeal lay. Second appeals were presented up s
Sy 1 is offi ains hose 637 decisions. Out of
time so far as we know in this office z_lgambt 181 of tho: otk
151 appeals already decided my decisions were upheld in 1(117. , 11}c “11rt§2 7 “‘rer,e
(four of which were connected) the decreez e\(\lfere modified. In ten ¥ f
revers nd in eleven the suits were remanded. ] oy
l(lvel{‘el:lé fegular appeals that come up for disposal in thlS.dIStl‘ICt. are gen_erg(l)}y
difficult. This I believe is the general opinion among personsf1}1 a 135(})15'1:613]‘] tto J'tu tﬁfé
and it is borne out by the nl}rl"ll\l.)erbo'f cleclsl((:)(ﬁ;if&‘gruiln sats](i:t 11 (I)lnlllemxlsy 7125 ;1601 c@n(t,
appear in the law reports. “ihis bemng 50, & B e e P 151
: such decisions of mine no second appeal at all was preterred, b :
(c);ssgébgiss()sed of 1 was found right in 117, and m); demsmn_svon]iy r(:lzels Ziilq,fgg;:}fd,
or remanded in 34, I think the figures show ’Flat m}lf .\IOII: 4 w(‘k o )O};:
Assuming that in the thirty cases still penglmg before t 1el lgfllb ,toluilt (‘ tp f1P37
tionate number of my decisions will be confirmed, %he r(j\sa tf\\{)l 7 1:30 (3% -7)11)9;) cgm
regular appeals against which a second appeal lay d 1{21)0%(1 (,1)) gh é A4 Clo m‘t ami
will have been either accepted by the parties 01('1 c<‘)_n“ rn?e1 yb e
only in 63 per cent. will any alteration in My ecisions tl.z;_ve etl S RS
I find that I passed 808 orders on n.uscellaneous pes 1;);115 ic ke - e
appeal. Four orders were appealfad against ; one \\:a? co,n 1mc1 , two
promised in the High Court, and in one case theu; W 35 a Iem,]m']f]' it (s
There were about 1,500 jugigmcnts and .01‘(191‘5 01 11111(1)8 ‘1‘ ug | o ?fon : ))1ljcq-
to appeal, were subject to revision by the _Hg;‘h (/011} t.‘ : 51 y‘ b17X 101 :ls) m‘t(l; (11 g
tions were ppesouted, and in all cases my Jllclgl}lellts 0{(101 orls were § It'pﬁtud;; o3
I do not think the figures I hav.e given can be held to show anl inapt b
sudicial work. The number of my judgments and orders tllafpl.lave been 111} er cre“
]Witl‘l by the High Court, either in appeal or by Way1 of re‘:llgsmfnél 18 ?1:13'5 i Z[}f]tzn
fraction of the total, and it-must be .romembered that tule x:ro1 ol E 1lbuz(;6nls ‘Of e
difficult and complicated, that at first I was new to the pez}u iar (;L L gt
West Coast, and that when I first ]omed the court, owmg to O}Gv' 1W0 e; i et
being heavily in arrears, I ha_d to work at lll.gl.l pr%sul?. v vl él]_)PS.cl A 7baftpr
and zfniscellm1001.15) form the chief part of the civil \w:orlic. 0 é 1e ct()1111(,i Sub-(‘ogrt (m
I joined the court I find that on the file of thq Dlstluct outxi a:n Ak
this matter the work of the two courts must be take_lzl 'ro;lzj 1er) gfr Pt
civil appeals pending, that is to say, there was cons{ era ]}:) 40ve1"1‘hig Ifesulf ks
in arrears. On the first day of this year the number avas M. A Loy Meno;l
greatly due to the excellent work done by my Sub-J}% gi”c ralq : nlbthe e
but I contributed to the result by disposing of 9711(,1v1 ]a%};é e tess
may also be pardoned if T state that the way I got t 1rougd 1 -ntinui;(r ik }z S
mencing almost daily at 7 o’clock in the morning and co Sy i Pt
intervals for dressing and meals till five and sometmle(sl.sm }1H~ e e Lot
the beginning of the year the number of appeals pen 1 111Ig 13: a,;ld % blf\lr i
hundred. This is due to heavy sessions work, to my 1ll-health, %
Menon’s illness. _
I think T am entitled to submit that the figures ‘I 111‘zwe g‘l\’lelljle?(l)l;gw mtglzfu{ Hfﬁ
a thorgugh kriowledge ({f tllle] (:fia)cltesso(:fftll;tzv various cases that came
n sound pri . :
: applhggdt (;}fal'f ?123 sessi(l)ns cages were disposed of by me smcgttI 1(:ame (‘iofMartlgw
lore. Out of these, in 71 there were convictions, in 3d 7 ‘1%:10‘6%;11‘c ha §,ura§1‘ houfr eel&
were withdrawn. In one case I disagreed with the vgrlub 0 2 et ]hilzl vt (])'bm}:,l
the accused guilty, and on a reference by me the ngallf’ Ghix St%ere wea iber 317
Out of the 71 cases in which there were COHVI?ElOHS in 42 cfabt(is 1 re appeals
of which the result is known in this office. ['wenty-six ((1) .‘1‘9 app?ab{ Bvere dis-
missed, In eight the sentence was varied, In seven the GCM(});H rewde:;e wholl
and in one as to some appellants. The High Court in rev1§10r;3 gn ance " e sentence
in four cases and released the prisoner 1n One. Of the acquittals one was
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caled against and another was taken up by the High Court suo motu, and in
?)X())lt)h cases a retrial was ordered. One appeal against an order allowing a withdrawal
s dismissed. 2 : .
e ('lfie following table will show 110\_7V the work I did compared with the general
work of the Sessions Courts of the Presidency for the last three years of which I have
the figures:—

—_——

Average for the Presidency. My work
L by for four
and a half
1891, 1892, 1893. ye?sr:
e Anbidus e
Confirmed s e ; . ve .. e .n e 62 58 14 b
aiad ) o 0 e o o . . 21' 6 17+4 16- ])9
Reversed . v oS ha 12116 188 96 16:7
Do. and remanded . o 1° 6 ‘8 17
Confirmed as regards some appellants 9 b 14 9.8
Total .. 99- R R e
7 100 100 100

T T el Y

I think these figures show that my sessions work is not far from the 2.1;(31‘&;7‘
for the presidency. What I am absolutely positive of is this, that my deeisi g
cach case was arrived at after a deep and thorough exami f TV

; ; ; f nati il
the case, after a patient hearing of both sides, ton of all the facts of

1 and after very caref :
consideration.  Others may differ from the opinions I forme)d, but illticnlilglli{%}tltrr?:u};
18

be allowed that T had unn=ral opportunities of forming my opinions, and, consider
: ) 3 ng

the umount of labour &  thought I bestowed on the cases that car
think my opinions are titled to great woiihit, at came before me, |

it g I may b
deficiencies in eriminal  rk in this country are in my olﬁnioi all:;:}ed dto add that
defects in our rules of procedure. greatly due to grave

4. With regard to the specific instances in which the Hi issati
fied with my work, and which they brought to the notice of lélctv(és;:g W e
if T understand them correctly— T o]

(1) that two cases were unnecessaril

rotr

(2) that irrelevant matter wag admit{eg in gsf(elgr,lfgl ;111 them
5. With regard to the first of these, the principal reason the .
was that they were very important, and, in my opinion, equal] caspéitook
exhaustive and thorough investigation of the factg was (xlxecey 1 cu'lii, B Bn
followed one another, and they unfortunately began at a time of Eﬂary. L oo
could be grappled with with the least amount of vigour, Ip this]g'}feqr ¥iin e
the recess being generally taken rather carly on account of com ool :
out off in the monsoon, there is a long strefch of seven months,m.umgatlon Reig
between the opening ,of the court after the recess and the Christmas(ionl?zlnuouS Hp
speak from five years experience of those long stretches of work amd.l Ial{s- i
exhausted one gets towards the close of them, Tt was towardg the, : r(]l Rlow
of work last year that these heavy cases began, and, as I said, it vfi:: (f T simslel
they could be grappled with w1t1£ the least amount of vigm’lr 'l:hg (allt’flm0 it
conducted by Rai Bahadur N. Shiva Rao, the leadey of the local | s
Cunara. M. slllugabRao 13 ail_bvak;l of longde i reat ::gilitn boﬁt.h

4o is equalled by a deliberateness and a tendere LR
?1})1111111)1?; exarginntions of facts that lead to the casee hohey to make exhausgve and

s S he is en 1 5
tracted. There were some special reasons for case No. 3:?3(1;%{3(} 5133 40?5(1:1“1%91.11,«; pli()-
L Xmg the

s0 long

t, owing to

T that at the earl t of i

time it did. ~One was Y part of the trial, on
born, and that event and the subsequent state of my wife's }fe:fthmy children was
being absent from court for a considerable number of ] necesstated 0y
haveobee“ devoted to the case. If I recollect ri

lours that woylq
ghtly the ¢ )
to the unavoidable absence of some of the assess)(r)rs ase was also dela

yed OWing

: on some days but I )

I positively about that now from memory, and [ hg 1 PUb 1 cannot
tg);saé 3}3) of 1894 was most protracted, and I 1mfo’rtunately gﬁgfgdg"t.the records.
health in consequence ; bélt Itd? noﬁ think I could have pIGVentegeI";ous]y in my
explapation to the High Court for the delay and wit}, reference t :) the rI SCmttt an
matters

i

|
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: 1S ily explained all that the
: <o, and T hoped I had satisfactorily
connectod with ﬂ}emb alsaei’ned of. I beg to append a copy of n-liy l(}altter. : I aT
High Court had co 5\01‘%}, though I have not been able to verify the sta emeli .
informed on good o ;11sta11(:,es in this court of cases occupying as long or as nearly
that there have beel}sg of 1894 did in the time of Mr J. G. 'Ihomglgon, 1nIthe tulnle
as long as case No. « the time of Mr. Best, and in the time of Mr. Tate. X Oazrlx]a $0
of Mr. Walnouse, 151 authority, that even 1n a civil case in this court (Coelho v.

. ) f ‘
A i 3. s facts
informed, on ,%OSSS was examined ab great length : for ﬁttiaen days. These fact
witn [ttg it “anara are not unusual.
0””‘021 O?i)rotmcted trials 1n South Canar
show tha

tement prepared in the office of my court showing thfe ‘nl}llll;ezi
I have had a statem ided since I came to Mangalore, the number o cases for
of sessions ab w]nch {)g;e& days occupied by each sess1‘ons. g I find thataIQeZOCfag(.eg
hearing and the mumamrwe o591 days for eacI} caaf_ an foa an ;z:s}rﬂ%at nl
were decided on ‘2}11 M Considering that a large plotpzi .10111 ('zhatlih(; s:: et
days for e Sesmo"lgr.n Jlicated and d.lﬂlcu}t, ‘I (flo 1“0 }ﬂlt{hat came b‘ef(;gre me. I
in this district 8r¢ c dhe delay in disposing o lt :etcaseb i G o
that there was any .uth[l‘ w. J. Tate, during the WO ye?lrb7-9 ik OV%r e
Lave ascertained tha 50 days over each sesslonsrca?et}fi,nt Yaal ﬁ’ere it B
took on an averﬂgi 7. W. Best in the last two }ea1s1.7ad detiints A o
gessions, and that Mr. 2. took on an average ays |

joures)
A i Jave the figur!
eriod for which I'1 gsions.

ar € '] 56 Dl . .
case and 5°9 days OYRE 49! point it will be apparent that it is impossible

second . L
6. With 1'?8"31.'%1 t(i)tdﬁﬂ:(:s:ol know exactly the evidence that was considered
1e w1tk
that I can dea

.. Shiva Rao ask a question
: e never knovs_fl_l Mr. _bluva, _ L qu
- wolovant. 1 can s&y this tilat 5133;, acquit him of intentionally introducing irrele-
m:a % ut & definite objedt ?nthe world with a great deal to do and no time to
without 7 10

.‘ g . I ¥ o n . @ S

vant matter. filb 11: (()Lftl:)lﬁ adopts 8 very round-about-way of getting out of a witnes
,no dou

waste. Heno

. has more than once'explun}ed in court, 1f.h§3 puts a
what he wants; but, al?oi;(i)leh;?t“less the w1tue$s 1ls Ce(lita.lzl to se(zhtél(;‘z (());31:{,12 é)jl;ke
Lestion directly t0 & his answer accordingly, so headopts a nhe Mg esg
4ion and to frame O3 &/ The methogl 1s very clever and generally succ
. uebtl]“l wants ou ';hink that this will explain a gopd deal of what at
What{, 1te glow and t © olevant matter ; but it is, as I said, impossible for me,
ful,’ '1'1 ];t woul (fcval with the subject unless 1 know specifically what
ﬁrb.t Mf,gin a general Wiy, t(I)t must be remembered that 1t 1s very m’uch mo]re easy
9X‘ézll)lsidered irrelevant. v or the contrary after a case is tinished bthfu(li otrll ttle sipmt-
18 tter to decide on relcival u):»stiO“ is put. Tt must also bg remeim (;{e 1.321_ a t}a:(,
n}fi the moment when tl‘G ‘]] di1l1 o by itself, but when taken in 0011]un'c)110n with ;) er
Ty appear il-rele‘\'al}t star foctly relevant, and to understand the relevancy of any
s % gvould be found perie { to have an extremely minute knowledge of a num-
vt it is often nedces?;‘:lh};lw case, and I do not think I am saying anything
her facts cormect‘il t“cr court if [ say that in a long and complicated case
ful to any appe annot have the necessary knowledgq unless its attfnhlo‘n
ollate court often ¢# the special combination of facts in question. It also
e L divected 19 < s out one fact and fails to illicit the rest of the
; that a lawyer blmﬁl make that one fact relevant, and that one fact
of facts which f::.m;nd indeed would be irrelevant, but 1t yvould be
e;xt its being put on _the }'ecord. I do not think I can
S8 illegﬂl g PR harge of admitting irrelevant matter. minute
gboat he cf ‘the case would be necessary before such a charge
paintance flefnded, and I think it would Pe %%Tnfofﬁ practflcall_y
acqld pe shown t0 be wl with such a charge on paper. rether a fact is
cou sible in any cas to a great oxtent a matter for argument, and the
1mlp33 nt or mot would b(far’itembOf alleged i.rrelevant mgter m1ghé: not Ee v(i{r
rele ot on each partict Hather S Judge is to hold o cehor ;10 is at stake.
ﬂlrg:t when the vql%eStlon dmit I was wrong, and that I am prepared to
gho

w 18 thgt. f1 fl({)i 1?(10t1acan, any specific charges that may be brought
1

PO i
————
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7. Possibly it would not be practicable to hold an inquir vl

be of the least x};alue to me would require to be thorough. %‘oryé\fzz(i\s;;zqglry 5
I have not been in my usual health. I received a great shock at the timem(énht[h :
Levy’s death which for some days completely unnerved me, and since then i)l ¥
hada great domestic affliction in the death of one of my children: I have ¢ 1ave
felt the strain of work very much and I have had to apply for fur] e(i]ecent]y
unsuitable time of the year. An inquiry would entail on me a wreat (')tll.°~l Baiine
might not impossibly, if held now, render me unsuited for judici;l (;r : l?lll{]', o
work. On the other hand, uuless I could satisfy the High Court and (z; ny = md of
that my work has been satisfactory, I should be serving in India. i I(Wunment
under the great disadvantage of not possessing the cot?ﬁdence Otf,l }‘ctllx-}xed,
Unde; ;helsel cu‘g;u;ﬁ%ngfs, funless my present explanation is accept:&ra:us-l;?i‘lgrs'

t it 1s ter tor ) A8 satistac-
tory, I feel tha e or me to respectfully and humbly beg that I may be

granted a pension proportionate to my length of actual service ; :
I may be allowed to resign the service. 5 rvice in India, and ‘that

8. My passage was taken some time ago for

Culedonia leaving Bombay on the 14th December, and I
# o g S] 1 Y OTe J

by your informing me as soon as possible by wire Wl,lether [ slll(())llll]((ll lc’;nt;;::lat]y obliged
and remain in India, or whether I can proceed to Europe. Shou]((l G 'y passage
the High Court wish that I should give anyv personal ex planation I s} Ol‘lt‘rnment or
go to Madras to give it. shall be glad to

Marseilles by the P. and 0. §.8

9.1 return the enclosures of the proceedings under re ly, and I .
in the office of this court statements showine h P'Y,and . am leaving
[=3

. . ow the fioures oiv i ¢ .
were arrived at, so that, if necessary, my figures can he \'Erif{:dgu en 1 this letter

——

ExcLosure,

From W. C. HOLMES, Esq., .., I.C.8,, Sessions Jt

ps Rl s s Judge, South ¢ {
%gl&%h Court of Judicature, Appellate Side, dated Mangal{g-l;:m’ to the Registrar of

25th September 1895,
T have the honour to acknowledge the : #
dated 16th instant, and to say that there ﬂrle;%:;gfeoiatt]ﬁ ngl} CO‘,‘
lay before the Hon'ble the Judges of the High Court, ers which I

9. With regard to the 2nd paragraph of the i

: . rag ; proceedings, T i

there was not a single adJO‘?mment given 1n the case t g uld e pore their Lordshi
began on Wednesday, the 12th December, and was co?lti}tll?fec(ioﬁ'lm ;WO Ten-avoided, e that
920th December. It was not taken up on Friday the 21st 1) b o Hll Thursg

before the holidays and the last working v i dy

‘ day of the ye mher as that wag ¢
work that required to be attended to. From Saturdugj f‘éﬂe"ﬂi}- there was g good de.}:lo (}? Bmﬁ.’;

January, the court was closed on account of public holiq 22nd Decembey to Saturd; p
re-ppening of thg court on Monday, the Tth J anuary, 1; llllgi‘?s;d the case was taken ?’pt{l::: (t);cl};
Friday the 11th January. Saturday the 12th J anuary was g o Contlnueq from day to dq till
of Pongul, and Monday the 14th January was g general Hin general public holj ay t

rt’s proceedings, No 181
would respectfully wish ?(,)

of Practice, page 78, and since by G.O., No, 126, P du holiday authoyig day on account
indeed almost every one engaged in the case were Ifirfdﬁs assessors and the (}1’6}(?;)056’ :ﬁ(ﬁ]i: ;‘:('i
the 18th January. The 19th wasa publia houday‘fh"ﬁﬁ“ continued from fday o day g, Friday
Friday, the st February. On Saturday, the 2nd Fehruay day to day fol-e next court day,
case was taken up on Monday, the 4th February and coﬁ&?nﬂggsf:(?mw(lll;;hg:)e;}?(,ﬁ?gggflbl'el‘ﬁg
uary, was g, : -
i R R b B
%ﬁ;ﬁ;y the case could not be taken up as (i)tn ‘w?; ghe 20th, and on Tuesda; tﬁ?ge}'ﬁ“ n(;);
the 28th and continued from day to day till the 2nq dma;l;}ﬁ? (;3;‘;:‘1& ;ak?:(?i?%na%(%n?;?ls g
opinion.

% ’ ) d
D possible fo take the caso on thoso days s b Oﬂbhe, dated 19th Februgpy 15 by the Rules
il e 15th Jeaiuaky, S0l Sec tht Ty ; he case was thereforo, adjourned
namely, Monday the 21st January, and was conti
el ;

attend as it was an important local holiday for Hindus of t y one of the asesso el
till Friday the 15th ‘February. Saturday, the 16th February, ay for r};en days

y (Shivarathig; ay till the 29pq
the assessoTs, who was a Muhammadan, could not atten holiday for Muham

aAS8e880TS gave thejr

e s

s N e 5Ty

e e e ot AN AP I
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The following statement will show in a tabular form the number of working days in each
week from the date of the commencement of the trial till the 2nd March, the number of days on
which the case was taken up, and the reason for the case not being taken up when it was not
taken up on every working day in each week :—

Number of
Number of Actual days in which ¥
the week. | working days. | the case was Remarks.
taken up.
18t .. 4 4 )
ond .. 5 4 The last working day of the year had to be devoted to other work.
3rd .. 5 b}
4th .. ) 4 One day was a Hindu holiday.
oth .. 6 6
6fh: .5 6 5 Do. do.
. 6 6
Sthe v, b 5
ofth .2 6 5 Do. do.
10th .. 6 5 One day was an authorised Muhammadan holiday and Muhammadan
agsessor could not come.

I have to explain that on Fridays the Muhammadan assessor could not come till half-past one
or two and on Fridays the case was not commenced till that hour. On other days the case began
generally at half-past ten and continued till five or six in the evening, except on one day when
the case stopped at 2 ».m. 3 g :

T think that the Hon’ble Judges will be satisfied with my explanation and will acquit me
of having granted unnecessary adjournments.

3. With regard to the 3rd paragraph of the High Court proceedings, I would respectfully
bring to the notice of the Hon’ble Judges that the case in question was one in which every fact
that could possibly be brought out in evidence was minutely gone into. I may have of course
inadvertently let in inadmissible evidence, but in a complex case it is very difficult often to draw
the line between admissibility and inadmissibility. & have frequently in my experience found
that matter that I fiest thought inadmissible subsequently turned out to be relevant. Asg’ the
concluding remark in the paragraph, I would beg to represent that it may be remembe- . that
the subject of evidence is one to which I have for over twenty years given more or }*  constant
attention.

4. In the 4th paragraph of the proceedings, the High Court eomment on tue examination
touching trivial matters being recorded in the form of question and answer. With regard to this
1 beg to say that I found it absolutely necessary to adopt this form of questicn and answer in
recording the evidence in the case of almost all the examination by the pleader for the first and
second defendants. The questions put were generally so involved or so long and so indeterminate
that it was necessary to have the question definitely settled before the translator was allowed to
put it. If I had uot adopted this pro-edure, the record of the evidence would have been vague
and most misleading. The procedure \7as, of course, quite unusual, but the circumstances were
also exceptional.

5. I respectfully beg to explain, with reference to the first sentence of paragraph 5, that the
reason I did not remonstrate against the unusual procedure adopted was that the point the
pleader for the first and second defendants wanted to bring out was of such moment that although
1 did not approve of his method, I did not think T should have been justified in interfering.
Mr. Shiva Rao wanted to show that the hoy was not gagged in such a way that he could not
have cried out. ¢ he could have established that point, the prosecution case would have been
hopelessly damaged, .nd I did not think I should have been justified in preventing him adopt-
ing his own method of trying to establish his point. A

‘With regard to the second sentence of the 5th paragraph, I beg the Hon’ble Judges will
remember that the case was most obstinately contested. 1 submit that I was bound to listen to
the arguments as to the relevancy or otherwise of every question objected vo. I submit I had no
other alternative.

No doubt Mr. Shiva Rao’s arguments were exceedingly long, and they were equally
involved and difficult to follow, but in an important case in which the lives of his two clients
were at stake I did not think it right to interfere.

With regard to the last sentence of the 5th paragraph, I have formed the opinion, and I
hope there will soon be a raling of the High Court on the point, that, according to the Code of
Criminal Procedure, the prosecution eannot examine at a sessions trial any person as a witness if
objection is taken by the accused, unless the person has been e;ammed by the committing
magistrate. I had consequently in the case in question to examine as court witnesses no less
than seven persons whose evidence should, in my opinion, bave been taken by the committing
magistrate. In examining court witnesses the procedure I have always followed is to examine
them myself, then to let the Public Prosecutor put questions, and then allow the defence vakils
to question the witness. I respectfully submit that this is the correct procedure.
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6. I trust that, vlvith thisI ex

i t view of the way I ¢
glglxg?rs?ghtly that the slightes
probably hopelessly prejudiced t

planation before them,
onducted the case,
t want of patience o
he Prosecution,

the Hon’hle J udges will be able to taktIa
The case wgs one in which I considered, 3
0 my part would have most materially an

———

Order—Mis. No. 2440, J udicial, dateq 26

With reference to paragraphs 7 and 8 of hig explanation, My, Holmes will be
informed that no formal in My at which hig
place in respect to this mattey

: { presence will he required will fukbl‘
+ There is therefore essity for him to cance
the passage which he hag taken ¢

© Europe or tq dof
Government upon the

th November 1895.

no nee

or taking leave, e orders of
Present matter, ayq upon his condyet of certain other cases
which have recently come beforg Government, and regqy
will shortly be made to him

. ding which a reference
: Will be Communicateq t, My, Holmes as soon as they
has by that time left Indig g, his address in Europe.

are passed, being sent if he

(True Extract.)

(Signed)  j. p. pricE,
To W. C. Holmes, Esq., 1.0.8.

Chief Secretary.

G.0., Mis. No. 373, J udicial, date
Read—the following paper :—

g W. C. HOLMES Esq,, B.a,, LOB.

Pron}}anara, to the Chief Secr

Sessiong J udge, South
Vernment, (a0 November 1895.

d 24th February 1896,

In continuation of my you
say that I have had, since I wy .
chses in, thig courp made and ot ana]y 818 of appeals againgt r as results
are known in this office, and | have ‘had 8 nts prepared Showing M
T D et iiihe figures of the Presidency g o Whole and of this court
for a number of years }ll)ack. ]The statementg are appendeq,

2. Statement I shows that of the 122, semsiong ek i P
o ity 00 Aailiody conviction, 87 iy, acquitta], mlfdsgdindﬂ?eyconvic-
Sonhseck oo sl T bl of otherg, have ot been ab)e to ascertain
the corresponding figures for the Presidency g district, b
knowledge of the matter goes, thege figures ape about ¢

Statement I also shows that of the charges o
charges against 28 persons were

» 80 far gg my general
_he avergpq,
withdrawy ng;‘amst 276 accused persons, the
persons, 151 were acquitted and 9g

» 1e remammg 248 accused
! Vere convigteq 13 conyies: . iect to
the confirmation of the High Court), The case Of( e accu;zgnfi}ﬁ:lng ::1111‘.)3)’Llc)t tB
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n Catholic Native ge

: Muhammadan and a th(});:iT prrygi ek expresi
: ssessors—a Hindu, a} ad failed to make ou S e Bubatuiataent o
three athat the prosecuﬂ](;l b{ic Prosecutor, attf’cert c{)’f}f d the case for the prose(f:utxog
man——thal inion the Public I Guin s : ot

v opinion the ct Magis ) bs: Hwsvore B 1o
Slo?' %f ;1}11(118 th}(: then actlﬂg’: Dgtlﬁng through. Atrll ealll)ll;?c?érwmu’st be held to be still
fr(l)dlcconsenfed tpttilzn?jazeretrial ordered. As th
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also transmit to Government a copy of th(; orders, if any, passed by the
the letter to the Registrar of which a copy 1s enclosed in th,e first of tﬁrem AL Spon
# * * ;

* *

AR

(True Extract.)
Signed) J. F. PRICE,
To the Hon’ble the Chief Justice with C.L. Gt

Read—the following paper :——

From R. H. SHIPLEY, Esq., I.C.S., Actin
Side, to the Chief Secretary to Gov
1896, No. 983,

* * * * *

2. The High Court passed no proceedings on the lett

r from Mr. Hol
dated 25th September 1895, but addressed the Governmer . o 1 i
letter, No. 2878, dated 14th (,)ctober 1895. A i subject in its

3. I am to state that the Hon’ble the Chief Justice an

High Court have nothing material to add to the opinion they |
expressed on the subject. The reference to figures and statistics i"} t]lav,e already
irrelevant to the real issue. The complaint against My 1101,;1 5, they consider,
to exercise due control over his vakils, in the et s eSf 15 that he fails
generally, in the conduct of his cases. Whether this failure ];) (}V 1tness, and,
weakness, or to incapacity to distinguish between relevant and irr ‘i ‘ue sm')é)]y to
matters, in_the opinion of the High Cowrt, very little: the ITI\e clava.nt evidence,
namely, a lamentable waste of public time and a risk of g xﬁiscz:r(;?zgfe ;Sf '(_het same,
v Justice.

4. The High Court is further of opinion that i

. . L t} e 3

defending his congluct_, and not admitting his shortlcoflgxeg];:ls;anae Of.Mr' Holmes’
expect any maten'al mmprovement. As an illustration of ’thiesn ﬁs . llo(l)e]ess -
attention of Government to paragraph 4 of the High Court proc un to draw the
dated 16th September 1895. ® proceedings, No. 1812,

5. With these few remarks the Hon'ble the Chief

the High Court would leave the matter in the hands of g:,sg(;evg:;l ’dxet Judges of
D clash ment.

G.0., Mis. No. 2441, Judicial, dated 26th November 1895

AsstracT.—Communicating to the District Magist :
judgment in the appeal against the acquittal in sessioil: (:‘zilst:’ 1\?: ug; (ialnacra, the High Court’s
on’ble the J udl%,’fs (;co ’ca}l upon Mr. W. C. Holmes, 1.C.8.. to acc(o) t8 94 and requesting the
the Government Pleader’s ettgr tha@ the Judge had omitted E oun fqr the fact noticed in
evidence recorded against the first prisoner. 0 record in his notes much of the

g Registrar, High Court, Appellate

ernment, dated Madras, 16th Marcl,

d the Judges of the

—————

Read—the following paper :—

From the Acting Registrar, High Court, A

1 .
December 1895, No. 2631;5)?] La(;f(ﬁsllde, dated Madras, 20th

Anstract.—Forwarding copies of letters Nos. 1205 anq :
: ] 1213 from M
Judge of South Canara, in reply to G.O., No, 2441, Judig 'om Mr. Holmes, Segg
observing that the J udge shlzl)uld have taken notes of all Lﬁftlér?ﬁteg,émh November 189 g"il::g
Prosecutor, when preferring the appeal, seems to have referred t the J \lldeglzae: ﬂntd that the Publie
notes rath

the vernacular record which latter forms the real record in the o(;se er than to

G.0., Mis. No. 2437, Judicial, dated Qgt-h November 1895

Read—the following paper :i—

From D. W. G. COWIE, Esq., Acting Regist :
to the. Chief Secretary to GOVErnmegt, I(;:t:’ecl;.hlg\;[h g ourt, Appellate Side
1895, No. 2297, Judicial. adras, 11th Noyempe:

I am directed to forward, for the consideration of Govér

decision of the Qessions Court of South Canar tment, a copy of the

4 1n sessions cage No. 15 of 1895
)
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together with this court’s order directing a retrial of the accused persons. Copies
of tlie orders of this court, dated 5th September and of other proceedings as well
as of the District Magistrate’s explanation and proceedings in the transfer case, are
also forwarded.

9. As the accused have to be retried, the High Court does not offer any
remarks upon the merits of the case; but whether the charge be eventually sustained
or 1ot the court thinks it right to draw the attention of IHis Excellency the Gov-
sernor in Council to the conduct of the local officers concerned.

ENCLOSURES.

IN THE COURT OF SESSIONS, SOUTH CANARA.
Sgssrons Case No. 15 or 1894,
Present :

W. C. Hormzs, Esq.
Queen-Empress.
V.
(1) Francis D’ Mello, (2) Mahomed Usman, (3) Paul Machado and (4) Linga Bhatta.
(Committed by Mr. A. Devappa Punja, Stationary Magistrate, Udipi.)
Charge.—Against first, second and third—Wrongful confinement to constrain a person to
cause Testoration of stolen property, section 348, LP.C., and grievous hurt to

constrain a person to restore stolen property, section 331, I.P.C,
Agawnst fourth.—Abetment of the above offence, sections 109, 848 and 831, L.P.C.

Charges added in this Court.

First added charge— Against first aceused.—Hurt to constrain a person to restore stolen articles,
gection 330, I.P.C. A

Second added charge— Against Jirst, second and third accused.—Hurt to constrain a person to
restore stolen articles, section 830, B

Third added charge—Against all the aceused.—Gricvous hurt to constrain a person to restore
stolen articles, section 331, TR ;

Fourth added charge—Against first and second accused.— Wrongful confinement of a person to
constrain the person to restore stolen articles, section 348, I.P.C.

Against third accused.—Wrongful confinement of a person to constrain
the person to restore stolen articles, section 348, I.P.C. :

Against fourth accused.—Wrongful confinement of a person to constrain
the person to restore stolen articles, section 348, L.P.C.

Assessors.—Messrs. (1) Bhardwaja Shiva Rao (Saraswati Brahman) and (2) Martin Souza
(Roman Catholic Christian). . .

Opinion of the Assessors.— Firvst assessor found the ﬁrst and second accused gmlty of wrongful
confinement to constrain a person to restore stolen articles, section 348, I.P.C., and found the
accused not guilty on all other charges. g

Second assessor found all the accused not guilty on all the charges.

Finding of the Judge.~—First and second accused guilty of wrongful confinement under section
342 T.P.C.  All the accused acquitted of all other charges.

fas Sentence or order.—First and second accused each sentenced to three months’ simple imprison-
ment ; third and fourth accused acquitted and set at liberty. _

- Judyment.—The first three accused have been committed to this court charged under section
348, 1.P.C., with'having wrongfully conﬁped_ a man named Shankara Bhatta from the evening of
the 26th February last till about the miduight of the 27th February at Tallur village for the
purpose of constraining him to restore certain property. They have also been committed, charged
under section 331, LP.C., with having committed grievous hurt to Shankara Bhatta during the
night of the 27th February for the same purpose. The fourth accused was committed on charges
of having abetted the above offence of the first, second and third accused.

2. The charges on which the accused were committed were not properly framed and did not
comply with the requirements of section 222 and section 223 of the Criminal Procedure Code.
The charge should, as required by section 222, state such particulars of the time and place of the
alleged offence as are reasonably sufficient to give the aceused notice of the matter with which he
1s charged. ; :

Tlgle first charge, as framed by the magistrate, mentions the village in which Shankara
Bhatta lived as the place where he was wrongfully confined. No doubt a man might be wrong=

fully confined within the limits of his village, but that is not the allegation, I believe, in this case.
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o charge should have stated what particular place in the village it was in which i

gﬁankarf Bhatta was wrongfully confined, or, if it were alleged tlgmt he had b&?ﬁﬁgﬁsﬁ]&ged
places than one, the charge should have mentioned all those places. ore

The second charge sl.loul_d have stated more definitely than “on the nioht A
February,” the time at which it was alleged the grievous hurt was caused. Thenplaoe wheer s
alleged the grievous hurt was caused is entirely omitted from the charge. This is direct] - 1 13
to the provisions of section 222 of the Criminal Procedure Code. 1t is alleged that %hlpﬁse
Bhatta was beaten three times at three separate places on the night of the 27th. and o Shankara
made out from the magistrate’s charge to which alleged beating the charge refers it cannot be

These are not merely idle criticisms.” After the trial in this case had proc;aod a4 1
three days, the court was unaware what the exact offences were that the accused we ? 1 or nearly
for, except one alleged offence for which the court had framed a specific charge itsel?e )’%;g tried
did not know whether the offences the court thought the prosecution was prol?aiﬂ tres 1e court
were the offences which th.e p.rosecutmn thought it was trying to make out, nor mé’ CiVmﬁ to prove
prosecution had any fleﬁnzto zn_ieas g?oghe ﬁnatter at all. ) eed whether the

The Code requires (section that the charge should be Ty
accused and that a copy of the charge should, if required by the &ccuzggd bz;ndivggptlalaed to the
free of cost. 'This shows the object of the charge, namely, that the aceuse 8 o the accused

what the exact offence is that he is to be tried for, d should clearly know

‘ ) ; If the ch . :
gufficient distinctness, the object of this provision of the Code iscdi;?g:tn}()le ni)tslfcl)‘ttlxlll(lleg tw1t.h
°d, 1 not say

so much about this were it not that I think in cases whero the Tve a 2

trates should be particularly cautious to frame charges 001‘1‘ect.1y1:9 ﬁ-{&gﬁi;}n };f?ssczlt}t}?lls, magis-
persons to be sent to stand their trial before the court of sessions on van-ug .xll air to accused
vague evidence, and when prosecutions are privately conducted—from some gas o tl{l}'gos and on
to my notice—it seems to me that in such cases evidence of a vague LTy i::tes }ilt have come
purposely left before the court and that the object of the prosecution is not iﬂltgll)le nature is
be, that the truth should be ascertained by true evidence, but that somehow as 1 la. ways should
fusion of vague evidence a conviction might be obtained. Magistratos BhO‘I‘lrl(irlOt ier n the con-
in such cases to prevent confusion and uncertainty. I personally think priv a;t He on tllo}r guard
as a rule, ob ecplouable. In this case the police reported the charges topb t (i prosecutions are,
Assistant Magistrate ordered a magisterial inquiry. I think when a 1 . _ats‘). and the Head
considered necessary, it should have ‘een conducted either by a responsibl nag‘;'s erial inquiry was
or by a vakil who had the confidence of Government. o oificer of Government

Besides, when the charges are not properly prepared, t} ) i
Sessions Court. The Public Prosecutor is in dougt Svhat ’thel ezia?geire::ewa?;e L b
open the case, and the case is left for considerable time in a state of confusim? I1111 t?lntrimt e
one sufficiently into the details of the evidence to be in a position to frame new\t lchal:a Ju«.lge‘l]:as
gos. us

the trial, in place of being a trial in the proper sense of th
tho tial, s lace of L & eh .t he g Iivell. 6 word, has to take to a greater o

3. In the present case a number of new charges had i
The court refused to amend the first charge sent b%r the m:;ilﬁ::: ntl}?guai;%tavédeiidby S gy
unsustainable, because to amend it as was proposed would have beenge uiy clm t appear)to e
Prosecutor withdrawing from a part of the case us sent up by the magistr(xl),fe g m:l g vy liar
case in which the Public Prosecutor abandoned the prosecution Government, el ity
would not allow tlfle vgthd;&v({al o}i;f any part of the case. s Ptk BBpRlad thie soust
This court refused to add a charge of having caused h 3
it did not appear that there was either a compliint abougr:}fgt Se},llanl\am oneovs fathor, bocanso

in

less

uiry. ;
q This court added a charge against the first acoused (for reasons ofy
under section 330, LP.C., of having caused hurt to Shanka e ok e )

: /g | ra Bl :
the restoration of property by kicking him on the . evening of \?gnge(;ﬁ;;‘e It)}lllé‘lg;fhof‘cﬁmpelling
) ‘ebruary, at

about 9 o’clock in the yard of the fourth accused. This cha il 1

charge. 80 will be referred to as the first added
"[his court also added z_mother charge (the second added char o) d

acoused that they, at about § or 10 P.x., near the house of one Sub}%i o O ‘ﬂlnst the first three

tarily caused hurt to Shankara Bhatta by beating him for the 1ike P » In Talluy village, volun-

“The third added charge was against all the accuse \rpose, section 330, TP, (),

d, and w
on the night of the 27th February near the Asvata‘;tta ina%;ﬂzitggﬁa{geuggﬁn};o E)lr H ey,
arily caused

jevous hurt to Shankara Bhatta by beating or kicking him ;
gtl;:ianger his life for the same purpose (seeti{gn 331, I.Pgi‘C}.l)l.m 0 8 way they knew to b likely to
The fourth added charge was for wrongful confinement for the like .
Tt contained three counts. The ﬁr'st charged the_ first and second acougil(l}rp?tse, sect_lon 348, I.P.C.
confined Shankara .Bh‘atta at ceilrta‘m Elaces specified in the charge dufixylth aving wrongfull
and up to about midnight on tde 27th February. The second count (;hm? de night of the 26th
with baving joined the first an second accused in the wrongful eonﬁnemegé3 the fourth aceused
from about 2 A.M. o1 the dlréflrnlf?r%.to£ (fihe 21th Fobruary, Tho thip 0(’)1 of Shankara Bhatta
accused with hawn%:lOHll)e g and second accused in the wrongful uut charged the third
forenoon of the 27th February. confinement from the

leged offence or g Preliminary-
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used is the head constable of Kundapur police station. The second and third

accus:}a.d 'Exietf\i\fstc?)(:stables attached to the station. On the afternoon of the 26th Kebruary last,
he first and second accused were engaged at Tallur in the investigation of a theft that was alleged
:lehave taken place in the house of Shanti Murthappa, a schoolmaster living at Tallur, a village
i)l iles from Kundapur. The third accused, as it now appears, joined them on the morning of
i reg}rtlh February. The fourth accused Linga Bhatta’s house is next Shanti Murthappa’s house,
th(fl h[ interested himself in the investigation into the alleged theft at Shanti Murthappa’s. It
e ethq.t o woman named Putti had shortly before the 26th Kebruary been in oceupation of
séce}omi, Niu rthappa’s house, and, owing to some alleged intimacy between Shankara Bhatta and
]?H:Ei’; daughter-in-law, it appears that Shankara Bhatta was suspected of having been concerned
inuthe theft. It is certain that Shankara Bhatta was sent for and questioned about the alleged

theft. ¢ g :
e < osecll\fion case as presented to this court is that Shankara Bhatta was kept in
ful confinement during the night of the 26th February and till about midnight on the 27th
gg(l):-gary and that hurt was caused to him at two places in Tallur and grievous hurt at a third

Jace close to Tallur and that all this was done with the object of constraining him to restore

he stolen property. 5 .
o 660 Tt ?s certain that, early in the morning of the 28th February, a ory was raised that

y fallen into a well. It is also certain that Shankara Bhatta’s body was taken
Shanl\azélelllg ?ﬁttsi}ﬁﬁ?i Murthappa’s yard by the ninth prosecution witness, Kusa Billiya, who had
from a t for for the purpose and who got down into the well by means of a bamboo. It is also
been.selél 1t Shankara Bhatta’s father, Ramakrishna Bhatta (first prosecution witness), went to
certalﬂt -i‘ and ;nade a complaint to him about his son having been beaten and the potail came in
the po mliﬂ , and an inquest was held and a report made that Shankara leapt into the well and
zgﬁlﬁgféed E:uicide, but that as the relations of the deceased questioned this decision, the body was

gent to the Kundapur hospital for examination. { 3
% The second prosecution witness, A. 8. Vittal Rao, apoth,eca,ry in ch‘arge of the Kundapur
hios ital. held the post mortem examination of Shankara Bhatta’s body. The examination began
pb J t’ 5-20 p.. on the 28th February. It was partly conducted by lamp-light.
aba ro‘?m following external injuries were found on the body :—

(1) A group of small bruises on the right upper arm near the shoulder joint, the diameter
of the whole group being about 1 ineh. i

(2) A similar group of bruises about 1} inches in diameter a little lower down the right arm.

(3) A. similar group of small bruises on the right scapular region 1} inches in diameter.

(4) A similar group of small bruises on the lower part of the left side of the back or on the

it leo. The group was 2 inches in diameter.

uPPea‘Eglﬁ )?)ftltx}e}gai; in g;'eply to %111@8%0118 put by the court said that these injuries must have

o Luse}d by some substance having a number of small blunt protuberances.
boenT{hero were also on the body two gmall bruises } inch long and very narrow on the arm on
the inside of the left elbow, a bruise 2 inches long and § broad on the front of the left leg below
thg knee, and two other small bruises near the right ankle. : :

There was also a bruise below the left breast 1 inch long and 1 broad, an A b inch
long by } broad below the right breast, and 5 smaller bruises 4 inch long by 1 broad and } inch
dist%),nt f;?om one another above the r}gllt breast. % .

Internally it wes found, according to the witness, that there was an oblique rupture about
1 inch long on the left pulmonary artery—about 2 inches from the bifurcation of the pulmonary
3

Srbarion The rupture was below the inter-space between the cartilages of the second and third

loft r%);h lungs were found congested and the membranes of the brain were also congested.

Everything else was normal. g ; . : :
f the left pulmonary artery might possibly, in the witness’s opinion, have
1 nt’gc.h 31221311})&11.&2 blow thatpcaused the bruise below the left breast; but as that bruise was
lzzzween the sixth and seventh ribs and so 3 or 4 inches from the alleged rupture, it cannot be said
to be at all probzmble that that blow caused the r_ub tu{)e. a et )

The congestion of the lungs could not possibly ! 5 1‘681;.' of the rupture of the pulmonary
tory. How in this case there can have been both congestion of the lungs and ru%turo of the
ileft yﬂlmonal‘y artory has not been satisfactorily explained by the prosecut_mn. he defence
theo?y is that there was no rupture of the artery, but that the artery was cut in the post mortem
e b E RN argued in support of the E,heory that an injury to the artery that was
blique (as the injury was in Shankara Bhatta’s case) and not either across or along the
i)ineqof the artery was unlikely to have heen caused by a blow or by external violence. In
support of the theory it is further argued that the gpotheoary. dad, ok dlsse-d'-the ]-DOdy himself,
but allowed the hospital sweeper fo do 80, and in supp((irt l(l)'f the argument it is pointed out that
the Pasiahs who brought the body did not bury 1t o t O 1t is argued, because the body -
wwas touched by a person of the sweeper olass. As to this theory of the defence it is not necessary
for me to say more for, as will presently appear, it will not be necessary for me, for the purposés

of this case, to come to any decision about the cause of the injury to the artery,
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The third added charge.

. : in the case is the third added charge.
9. The most .Senofll Soihaff *?hl;ﬁ: ihe four accused took Shankara Bhatta to a hill close to Tallur
The Pl‘OSOOllthIA t etai atta (a seat under a Peepul tree) caused grievous hurt to Shankara
and there near an s;l:d him back to Tallur, and, after keeping the body for a short time resting
Bhatta, that t?e{ Eﬁgrentyance to Shanti Murthappa’s yard, they threw the body into the well in ¢
against 2 pya ﬁ" 1 raised a cry that Shankara Bhatta had fallen into the well.
the yra‘r@ mf tng 1 find, is not supported by any reliable evidence. ¥ seridn
{_hlﬂf} arg ’l i wom’an aged 60 with bad eyesight, deposes .tha,tl, as she was sitting in the
il fa Iix ; house one night, she heard a cry “ Ayyayyo” in front of her house, thut she
verandah o S%r kara Bhatta’s cry and that he was taken by some persons to the hill and she
knew l‘t waﬁ 3 %ﬁn‘cta there cry out four or five times * Ayyayyo,” ﬂ‘?“ “*1‘_’“‘1 cry and after that
heard Shan ﬁ;la- thtut she states she saw some thiee or four men carrying him by the back of her
nothing. ANtox s she left her house and stood near a palm tree and saw this.
house. .bh? Sayr'l’s evidence did not carry the slightest weight with if. 'l‘he. woman is of the
r.““S LR d is a servant of the temple of which Ramakrishna Bhatta is a moktessor and
prostitute class Aaﬁe land, so that practically no weight whatever can be given to her evidence
she lives on tefna}iu) wve b o Th ke prosecution wished to have any weight given to her evidence,
simply because hogld have made her tell her story in the minutest detail. In place of that her
the prosecum:n Band indefinite. Her story is in itself very improbable. It is much more likel y
story was va,_-,uewrLﬂ being beaten near her house, she would have gone inside and shut the door
that if any on'(:{ aily attention to the beating. It is highly improbable that she would have gone
than have P,atéh what was going on when the men were, as is alleged, returning ; and she said
outside t(t) \‘:cie solice inspector, who investigated the case, about her having done so.
"Uthlrﬁ"; (:)ther lwitness, whose evidence bears directly on this part of the charge, is Timmanna.
o 1 ephew of the complainant Ramakrishna Bhatta. Timmanna says he was sleeping on
e f:Lln tp a temple close to his house, that he heard Shankara Bhatta cry out and that he went
the pya 2mn<’ﬂ‘iud tree and then to a lane and from the lane, he says, he saw the beating that is
first t‘i 3 ot of the charge now under discussion.
the S}}jﬁ: Magistrate of Kundapur went to Tallur on the 1st Mareh and made inquiries as to
Shankara Bhatta’s death. The witness says he told the magistrate what he saw, but that the
Shan tﬂ te did not record his statement. It is impossible to suppose that that can be true.
et mu;,te the prosecution has not ecalled the magistrate to corroborate the witness. The
At.cm){ns ector deposed that the witness showed him the place where he said he stood and
police tlwcl))uld have been impossible to have seen from there a beating going on at the Asvata-
tha: 1 ‘Tt was argued for the prosecution that the police inspector was unreliable, but he
. U"d to me to give his evidence In a perfectly straightforward and satisfactory way. Tim-
Boert told the inspector that after he heard Shankara Bhatta’s cry he wakened his mother.
%gﬁ)‘;‘; this court he denied it. Timmanna also told the inspector that_he took a stick with him.
Before this court he denied it. el 3
g Tn my opinion Piimanna Bhatta s evidence cannot be credited. Tt is probably totally false.
The sharge really rests on the evidence of bjubbl and of Timmanng, Bhatta, and as their
d cannot be believed the charge must fail. There is, however, some other evidence
evl gngeon the charge to which I shall now refer,
bean’%ﬂexo seems to be no doubt that the fifth Jprosecution witness Rama Bhatta was sent for
the night of the 27th February. Hetook with him to Linga Bhatta’s house five rings that
on 11;3 gBhattﬁ had given him, but, as soon as Shanti Murthappa said they were not his rines
Shank 3:;‘: were returned to him. This witness told the inspector that as soon as his rines wﬁrt;
the nnﬁ he was told to go, and that he went home. This was very likely ; but in this eourt
returne d he was told to stop at Linga Bhatta’s and that he sat on the chayad; of Linga Bhatta’s
he dePoS?J iloe Shankara Bhatta was taken away and that he heard cries and after some ti;no
house \}ghlatm fourth accused, came back and he wastold to go and he left. I think it is much
Linga bﬂbl; that the story he told the inspector was the truth, for it does not appear that
IRORY Iifge could have had any object in keeping him at Linga Bhatta’s. On the coutrary, if
:hg f?(?lice were going to beat Shankara Bhatta, they would have had every object in sending tho
witness away. vidence bearing on this charge is also, I think, in all vr ili
The res : O%g:;i{:ta, the third pr%secution witness, attended the first ach?se(g)z?tlllts.)ér%ntrt“e’l
Devad-l'%allur He deposed that some one of the three policemen told him to siltt,['] bt ;_;_ln
he was ‘{t ‘; M'urthaPPa’S yard, that he did so, that the three policemen took gwa Sl onk :
pyal in Shex (;s the Asvatakatta, that he heard cries of “ Ayyayyo” ang that n.fty .111(111 the
?Bhatta tO‘f/ml‘ Shankara Bhatta back and put him sitting leaning against the pyg] erv:ﬂ i
‘police earriel B fore the magistrate he deposed he saw from the road Shankai-)y Bl a;lt b
+told to g0 theewell, but before this court he denied it, that is t B ot

- 0 say, h ; : .
thrown ¥t0 did not know where Shankara Bhatta was when he left. ¥, ¢ said nothing about 1t

and sgid h(%ga Venkata's evidence, so far as it has any bearing on this chqr
eva

There is no Teason why he should have been made to sit on t

8¢, is probably totally
0.8 10 114 have boen likely to have ordered him or to I

he pyal, and it s ¢) 1
ave allowed him 1':) d(l: aﬁ

falze.
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they were going to beat Shankara Bhatta, the witness would have beon sont home. o was
examined by Police Inspector Boyer, but told him nothing that he now deposes to in support of
the charge of grievous hurt.

Another witness, Venkatesha Prabhu, also deposed that he was in Linga Bhatta’s when
Shankara Bhatta was taken away and he heard cries and was afterwards told by Linga Bhatta
to go and he went. He did not tell anything about this to Inspector Boyer. He told Inspector
Boyer that after Putti was brought to Linga Bhatta’s, Shankara Bhatta prostrated himself at
Putti’s feet and asked her to return the jewels and that when the police were questioning
Shankara Bhatta, he ran away and threw himself into the well, This story is totally different
from what he told this court. He told this court that he did not see Putfi at Linga Bhatta’s
that night at all.

Ramakrishna Bhatta, the father of Shankara Bhatta, in this court deposed that he was
asleep on the pyal of Subraya Prabhu’s house near Linga Bhatta’s, and that he heard Linga
Bhatta ery out “ Shankara Bhatta died having fallen info a well” and that as he was going to
the place, some one cried out “ Who is that ?” and that he got afraid and went home, told his
brother to go to Kundapur and he went to the potail’s. There is no doubt that the witness has
suppressed almost all that he knew. He told a different story on this point to the Kundapur
Magistrate on the 1st March and afterwards to the inspector.

10. It would gemerally be enough to say that the evidence in support of the charge is
unreliable, but in this case I must say a few words about the tinal part of the theory of the pro-
secution, namely, that the accused threw Shankara Bhatta’s pody into the well with the object
of representing that he committed suicide. Before this court no witness gave any evidence in
support of this theory ; but before the magistrate, as I have said, the third prosecution witness,
Devadiga Venkata, deposed that he saw this being done. Before this court he denied it.

On the 1st March, Linga Bhatta, the fourth accused, made a sworn statement before the Kun-
dapur Magistrate who went to Tallar to hold an inquiry about Shankara Bhatta’s death, and the
statement has been filed by the prosecution and marked as exhibit D. He said that after Rama
Bhatta left with the rings, Shankara Bhatta went towards the pyal of Shanti M urthappa’s house
and a moment after the people of the house cried out that something had fallen into the well, and
a torch was got and a sound was heard in the water of the well and after that Kusa Billiva
descended into the well. Kusa Billiya was examined as the ninth witness before this court. e
lives some little distance from Shanti Murthappa’s house and there is no doubt that he was
called that night and that he got into the well and took out Shankara Bhatta’s body. There is
also no doubt thut attempts according to native ideas were made to restore animation and that with
that object the body was covered with rice. The defence did not call witnesses beciuse probably
the defence wanted to have the last of the arguments, so that there is hardly any evidence before
this court in'support of the theory of suicide. I think I have stated all the ovidence there is.
The medical evidence is not in my opinion in conflict with the theory. Even if the pulmonary
artery were ruptured, the rupture may have been caused by the force of the blow with which the

water was struck. The blow would be of very considerable violence as the well was rather deep—
perhaps 15 feet or 16 feet to the level of the water. There were roughly dressed logs across half
the mouth of the well and the diameter of the well was only 6 feet. It was partly cut in laterite
rock, and partly built up of laterite stones, and at the bottom of the well there were some loose
laterite stones.  The depth of the water in the well was up to Kusa Billiya’s neck, i.e., less than
6 feet. Under these circumstances, the difficulty is rather to account for there being so few and
so trifling injuries on the body. The injuries that there were in several cases—I refer to the
groups of smaller bruises—look very much like injuries caused by coming in contact with the
uneven surfaces of laterite stones, There is thus on one side the prosecution theory which is not
supported by any evidence on which, in my opinion, any reliance can be placed, and on the other
side there is the defence theory of suicide which is supported by some evidence and seems, I think,
probable.

The second added charge.

11. This charge rests on the same evidence as the third added charge with which T have just
dealt. The evidence is, as I have said, in my opinion, totally unreliable.

The first added charge.

12. This charge is that the first accused kicked Shankara Bhatta in the yard of the fourth
accused Linga Bhatta’s house. : ]

The charge is supported by the evidence of two witnesses who depose they witnessed the
assault. These witnesses are Ramakrishna Bhatta and Venkatesha Prabhu.

Ramakrishna Bhatta is the father of Shankara Bhatta, and he deposed he was sitting on a
chavadi in Linga Bhatta’s yard, that the first aceused came to the yard of the house dragging his
son and that he kicked him on the left side two or three times, that his son beeame unconssious
and that he interceded and was told to leave, and he left and went to Subraya Prabhu’s chavadi,

Veukatesha Prabhu, the fourth prosecution witness, deposed that he was at Linga Bhatta’s
and had been questioned by the police about the theft, that first accused came dragging Shankara
Bhatta and kicked him on the right side, and he fell down unconscious.
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himself, as I think, into the well. There is satisfactory evidence
t of the 27th Fel&rﬁgry ton thelpyal ofT Shanti Murthappa’s house.
: : T cond accused forced him to sit there. The evidence that the third
There is evidence .)thjf ;}elfr i%at on which Shankara Bhatta was sitting is also, 1 think, true, and
accused sat OI} v %r{w that when Shankara Bhatta went home for meals the third accused accom-
1 thinke it 18 af’f is also, T think, probable that Shankara Bhatta was not allowed to go for night
panied him. 97th February to his house, and that he was taken from the pyal of Shanti Mur-
meals on the 27 to Linga Bhatta’s yard. I do not consider it proved that he was taken to the
thappa s housczc (il Igt‘hink it probable he was at Linga Bhatta’s till he left to commit suicide.
AsVitt‘ﬂkﬂ_»tta “h iy w of the case most favorable to the accused, namely, that Shankara Bhatta
I'aking the VIGB hatta’s and other places so that he might be further examined as to the theft
was kept ab Ll"g‘?‘t {t is a question whether the restraint was wrongful, It does not appear
in case of necessity ot 1e'had any power to give Shankara Bhatta a cerbal order to attend at
that the hem,l OOIIl; ﬂl) « section 161 he eould have examined Shankara Bhatta, or under seetion
Linga Bhatta’s. }Il( :w'r‘it{ on order required his attendance.  The section (160) does not say
160 he could hm’t; ’Y Lttendance could be required, but read with the next section it would appear
for what purpose i“’ o eould be required for the purpose of examining him. The power given
to mean his attenc ;‘mccf; 1 clear. The word attendance ” implies waiting; but would it be
by section 160 157 1;mn would it be legal to keep a person summoned under section 160
legal at all or for how Ct)illgthﬂ oxamination was finished or till he had leave to depart ? If the
waiting ?  Does 1t Té“(‘)r{ not obeyed, it does not appear that the police officer who issued it has
order under sectioft )1951 the attendance of the person summoned, that is to say, he could not
any legal power to (’{)Illjll.m him under arrest. It would also appear, as it seems to me, that a
send a cf?.nsta})l& x;l;(. opral g;)ower to retain a person whom he has summoned under section 160.
olice officer has ok

A e ful.
I}‘ think the retention 1n {his case was wrong

when Shankara Bhatta threw
that Shankara Bhatta was mos

Fourth c/l(“.g,l__.gﬁcond and third counts,

14, Tt is argued that there is no evidence againt the third and fourth accused in support of
t hese charges. - o hird accused is that he sat on one pyal and Shankara Bhatta on
T]m. evldeneg aMgn:'Ttlﬁg}t)llii,;h;’lﬂrd on the 27th and that. he followed Shankara Bhatta to his
another in Shanti Itu was certainly no offence for the third accused merely to watch Shankara
house and, i I see 't must be held that there 1s no evidence he did more.
Bhatta. So far ﬂ-; " ink, no reliable evidence against the fourth accused. It is argued that thero
"here 18 nl_so, *fl ui,lt in exhibit D, the statement fourth accused made to the Kundapur
was an admissict B l‘gt March ; but that is not so. The alleged admission depends on the
L.[ugisnutef ani:;];e . has been translated ‘‘took,” but the word does not imply that
meaning or & Slli5

le word which nslat ;
. o Dhatta compelled Shankara Bhatta to go with him, .
Linga DBha ond accused are, with reference to section 238, Criminal

i the first and seconc :
15, The result 18 t(,}z?fl ugder Lootion 342, LP.C., of having wrongfully confined Shankara

Procedure l(t(i;g’t’ 3311;’111 other charges they are acqmttod.

Bhatta and t 1 second accused are men of long service and good character, but it is a
16. The Axéb 85 sequence that police officers should not exceed their powers, that for this

matter of so much COMSCARETE 000t in this case that followed the powers being exceeded, I

A cg;ﬁ;ggrg;% sonond accused to three months’ simple imprisonment.
A at T think the powers of police officers should be so clearly laid down

y of their being mistaken. In this casc the consequences

roason 4s wull‘
gentence the first

c th
17. I should romark t assibilis

that there could n(;)t behaa’::: been most deplorable. One man has committed svicide. The four
of this not being ¢one had a false charge of deliberate murder brought against them. 'I'he

d another man

7 to un
ccused have had
{)(;lill:guprobably false. Aﬁd t:sd .

a long service in the police

dergo a long trial in this court—the greater part of the charges
first two aceused, who seem respectable men, and who have had
ave each a good character, are each sentenced to a term of

aceused an

imprisoumenﬁ— 4 d fourth acoused are set at liberty.
i The:::d % (Signed)  'W. C. HOLMES,
NGAL by i
Z’OIgtA.ﬁme 1895. i Sessions Judge,
IN THE HIGH COURT OF J UDICATURE AT MADRAS.
WepNEsDAY, THE 3011 OcroBER 1895, 2
Present :

‘ xJ. H. CoLuins, Kt., Chief Justice, and the Hon’ble Mr. Justico Parkgg,
The Hon'ble Sir T (Criminal Appeals Nos. 206 and 308 of 1895.) :

Trancis D' Mello appellant in 296 (first prisoner) and Makomed Usman, appellant in 30
ran

(second prisoner/:
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cals against the sentence of the Court of Session of the South ( I ivision ;
No. fxﬁp gf the ga.lendar for 1895. arara division in cage

Criminal Revision Case No. 424 of 1895 (taken up No, 21 of 1895).

1) Francis D’ Mello, (2) Mahomed Usman, (3) Paul Machado and (4) Lin
in cagex)nda.r case No. 15:1 05}899 on the il of the Sessi;‘ms Court of Sm(n})l Czig'g:a.lmatm’ nipe -
These appeals and this revision case coming on for hearing on Monday. i
after the receipt of the report called for in the order of this court, dated 5{1,1 él;,tzeii%):nslt&?ﬂ
and counsel not appearing on behalf of the appollaut 1 criminal appeal No, 308 (second e
in criminal revision case No. 424) and the third and fourth accused not appearing in 011]- accused
counsel ; upon perusing the petitions of appeal and the record of the evidence undp, i (]’? by
before the Court of Session, and wpon hearing the arguments of My, 1], G. Weddurbul A
and of the Hon’ble Mr. C. Sankaran Nair, vakil for the appellant in crimingl g ,)fnf I(\}O uns: L
(first accused jln ﬂnmmal }rlev1_s1on :asg No. 424), and of the Public Prosecutor in sLlptpzrt %f 2t'l’b
conviction, and the cases having stood over for consideration til] this day, the ¢ i
following ¥» the court made the

Order.—The appellants in these two appeals were the head con :
of the Xundapur police station in Squth Uanpg)m and were charged witsltatl\)\l,z ((l,?](,lef: Otherlconstame
constable Paul Machado and one Linga Bhatta) with offences under sections 348 gﬂlziot‘;.gr police
Penal Code. The two latter were acquitted, but the two former were convietrl11 f' - of the
confinement under section 342, LP.C., and were each sentenced to three montiy sic;n (i Wrongful
ment. On the appeals coming on for hearing, it appeared to us that the jud rp ¢ Imprison-
Sessions Court was seriously defective and that many irregularties had taken pl ] ) {,{nent ok B
directed notice to issue to all the four accused to show eause why they sh 1(11 ace. ~We therefore
the whole case is now befo}fo us. Y 8hould not be retried, anq
1t appears that in February last a theft had occurred ; .
at Tallqrpgnd the policp were endeavouring to deteot the ol?l'etnhc{)ezl'l.ouslgogfs: it Shm‘m M".rthﬂl‘l‘u.
not appear, suspicion fell upon the deceased Shankara Bhatta, which sug ffl‘(} reason which dgoeg
been intensified by the opinion given by an astrologer that ho was Jth; t} l.cltf)l.l ayxppom‘.s" to have
Bhatta was detained by the police on the 26th and 27¢}, February is not e / lbut Shankarg
Judge finds that he was in wrongful confinement up to the time of his deat} eml‘i‘ s and the Sessiong
midnight on the 27th of February, the Judge being of Sl t/lﬂ it 18 oceurred about,
by throwing himself into a well. What induced Shankara l"hattam 1. 1 con
does not explain, and in his judgment he Lag ignored, and practically rejus cide the Judge
to, the medical ev1§lence; but the medica] evidence is gt all ;veﬁytse useiil tp give any weight
namely, that drowning was nof the cause of death. For some reasor cO}l]‘} USIVe on this point,
>om, which it is impoggible for

us to understand or appreciate, the J udge at first refus d .
deseription already given by the witness “that the 1 ed to allow the question to he put, but the
® normal in

3 arynx : :

appearance and tha? there were 1o forerlgn bodi@ orydiséa:;ui? e&eﬂiﬁ(}’ bcron‘ci}u'wer

death was not caused by drowning (sce Taylor’s Medical bl onclusively shows that

The presence of a froth in the pharynx, g 1 tubes ncfé ;xs;(}zrﬁ(ll)l’ vol. 1, . 3).
: ® concomitantg

: rynx and b :
of death from drowning. The prosecutionyevidenee r&ﬁg]”& the off :
had been detained and kicked by the aceused, or some of them, | effect that Shankarg Bhatia
and that when they found they had gone too far and that the ma’nln Or({gr Yo make hj
him—quit unconscious, but with h.fe not quite extinet--intq the we]‘]NﬂS dying, thfay
cry that he had committed suicide in order to conceal the reg) iy 0%11](1. then raised o
evidence was that death was caased by rupture of the left e 0 ‘ns death, Thé e dical
external violence to the chest, and the apothecary deposed hat, the 1 0{1?,1 Y artery, the result of
of bruises and that the injuries were not likely to be caused by & sir ‘1‘1) lelS covered with mageeg
can be reconciled with the theory of suicide adopted by the Judge 111& : all.. How this dridane
explain. §° 1o attempt has heey made to
It was apparently argued that there wags no rupture of the pulm
cut apd that this cut was made after death in the Post mortem eYaminOIt]'ary afsory, but only o
that it was not necessary for h1§n to come to any decision upon tilis ) o »}cou. lh(.’ JudB‘O stated
uite unable to agree. _The point appears to us to he one of great im} 0;1 0 LT tlus. view we i
Judge should have considered how the magses of bruises spoken of t}:0 ance, _Besxdes this, the
be accounted for. ok i 2 Y the medica) officer eoylq
The Sessions Judge has dwe upon the discrepancies j
witnesses, and appears to havc_a relied chieﬁ.y upon It)he eVid;:élzfsﬁ;;y\ ?Z tOIiIS by the Prosecution
ness), but he has entirvely omitted to consider how strongly the med%c;cl or Boyer (clovent], s iy
be explained away, supports the.prosecutlon story. The father and friend evidenee, unless it
to bespoor and uneducated rustics and they were placed under ever 8 '(l)o the. deceased appear
is quite clear that the whole_mﬂpen.ce and eﬁ.orts of the superior oﬂi};ellzosmf le disady
directed to prevent any magisterial investigation at a1 and that when ths' ot the o]
of the Head Assistant Magistrate—was rendered impossible, the next eff mt‘thmugh the firmpegg
rate, alocal investigation by the n.uthontl.es on the spot, Notwithstandinol' Was to nreve
Magistrate had refused a transfer, the District Magistrat 8 that the

o 5 € grante
the first accused, forwarded through the Superintenden ongoliee(,i (t): il?;l eff ot (vt statement o
K
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Magistrate was prejudiced against him. The District Magistrate in his order accepts this
statement without calling upon the Head Assistant Magistrate or the Sub-Magistrate for any
explanation, and he actually did this on the petition of a public servant, who was at the time
evading a warrant and absconding from justice, without requiring that the accused should first
surrender to answer to the charge.

In connection with the efforts of the police to burke inquiry into the complaint against
members of the force, we find it necessary to refer to the conduct and evidence of I nspector
Boyer. He arrived on the 1st of March before the Kundapur Magistrate had completed his
local inquiry. On the 2nd of March the Magistrate left, leaving the inspector to go on with
the inquiry, but the record shows that he gave positive orders that a charge sheet was to be
prepared. Those orders were disobeyed, and on the 8th of March the inspector sent a referred
charge sheet to another Magistrate. Mr. Slight, the Head Assistant Magistrate, to whom this
was sent, very properly insisted that a magisterial inquiry should be held and refused to transfer
the case. Then followed the successful application to the District Magistrate which was support; 1
by Inspector Boyer and by the Superintendent of Polie:

We turn now to Inspector Boyer’s evidence befoiv ... ccmmitting magistrate and before
the Sessions Court, from which we gather that the inspector was living in the same house with
the accused I)’Mello at the time he was conducting the inquiry against him. He accompanied
the accused’s vakil to the court of the District Magistrate on the 18th of March to ask for a
transfer. Ile admits that he saw the accused on that same day and spoke to him. He admits
also that the accused had been absconding fiom the 15th of March and that a warrant of arrest
had come into his hands on the 16th of March, yet he never arrested him on the 18th of March,
and, in fact, the accused was at large until April 5th, on which day he seems to have put in a
voluntary appearance before the Sub-Magistrate at Udipi, to whose court the case had been
transferred. On March 31st (page 40 of the magisterial record) Inspector Boyer writes to the
Udipi Magistiate that “ he learns from the Superintendent of Police that it is not unlikely that
the gead constable would voluntarily appear before the court at Udipi to which tribunal the
case was transferred. The warrants were sent to Udipi for execution.”

From Inspector Boyer’s evidence it appears that, instead of executing the warrant, it was
sent to the Superintendent of Police for orders on the 16th of March. It is thus clear that it was
held in suspense from March 16th to 31st. From these facts we find it difficult to refrain from
drawing the inference that the Superintendent of Police assisted the head constable to evade a
local inquiry and at all events passively connived at his absconding after the warrant had been
issued for his apprehension.

There is another point as to which Inspector Boyer’s evidence calls for notico as showing
the spirit in which this case has been treated. In his deposition before the Udipi Magistrate
he speaks of the case against the police as “simply a farce.” Now even adopting the view
most favourable to the defence, Shankara Bhatta was moved to commit suicide after he had
been several hours in illegal confinement, there heing nothing more tangible against him {han
the pronouncement of an astrologer, in our opinion such an| occurrence is by no means a farce,
but an event of very serious import demanding the strictest i1 vestigation.

We are fully sensible of the difficulties attending a retrii after so great a lapse of time, but
the case is so serious and the Judge has lost sight of ™ = * that was important iu the evidence
that we feel it our duty to direct that the case be fur ~ tigated. We set aside the present
convictions and direct that the accused be retried.

The retrial will take place before Mr. Holmes’ | the office of Sessions Judge of
South Canara, and the Sessions Judge will of course | rty to add any charge which may
seem to him expedient. \ .-

5

(By the Court.)

(Siy »d)  C. G. TODHUNTER,
Dy. Regict== Appellate Side.

Proceedings of the High Court of Judicature «“luadras, dated 4th November 1895,
No. 2296.
Read judgment and records in Session Case No. 15 of 1895 on the file of the Session Court
of South Canara.

i ourt does not at all understand the difficulty felt by the Sessions Judge as to
o oThgsgIe?ig;l glis case. The Sessions Judge had the depositions taken on the preliminary
inquiry before him before the trial commenced and if he considered that the charges wer s
i erfectly drawn it was his duty, under section 226, Crimin.' Procedure Code, to alter the charges
un([i) bring them into proper shape. From the statement of ti Sossions Judge that after the
zqal %y dgprocee ded for nearly three days he was still unaware what were the exact offences for
r-;lich the accused were being tried, the High Coux_'t can only draw t}me mferepce that the J udge
;:' ad not read the depositions taken before the magistrate, and that it was himself rather than
the Public Prosecutor who had no definite ideas.
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9. The High Court regret
S st :
the examination of witnessgs is coc;gm agaln to observe upon the i
or throe questions Bl e o uﬁ]ed in the Sessions Cgurt he irregular manner i ;
:lhe Soasions Judge appears, from ch e Public Prosecutor of th of South Canara Alfn which
10 s of the Public Proscoutor andreeord, to have taken the e ninth witness Ku ter two
) the next two pages (533{:;11111(1111%%0,1 altog;thersgu?ﬂfh{}? :
i0) of the print iy
printed record

(See also cop of eviden
pago 99 and v 1 ;:s_';ent up from South Canara, consist entirely of an i
After that the Publioexlitmmation by the court
rosecutor wa 1
s allowed

examination. Exactly the sa 0
i ask a f
ourse was adOPtfd st e:}’{ﬂr;‘;;‘; t‘_luestions before the
nspector B L (o i ot
e AR aoys‘;r. After the Pul?liznf’h ey
ngle question the “ﬂ‘g)?emgtor
Xamination

printed matter, several of th
: S Tadost was tak
udge’s own questions bei(:lxigugb})&: }zle tcourt i
ed to as Inadmissi g
ssible by the

accused’s vakil, and the court i
b y AL disal i 3

:};;)Irr:‘vtere inadmissible. The Higl}(;%l: gréqmte erroneously) its

o }‘: B 1 the procednra adopted urt cannot but obser own questions on th

T e dde maliokiomens , such procedure is neith ve that, assuming t} o ground that
S\ pisiian oo whenlprgz.:‘lt?gular nor diggiﬁel:i3 rcﬂ&)rd to be

v P b om el
ourt, ¥

3. The question to th :
drowning was a qui B medical witn:
quite permissib tness as to whethe

];a d been it Well?l lrslg)uestlon, evidence hztvhi;r t{;ere were any si
ny signs of death by drowning, if proper form of the ugt' cen already”giv gns of death by
, if 8o, describe them?”qb:: ;gn v}\;ould have g:eﬂl!}t the body
e objection of th n “ were the
o nce =

W y oD Il 010118-

(See copy of evidence sent up from South C
anara.)

(True Extract.)

{(Signed) D
- W. &
gl e O Cow
9. Registrar, App(’llatIeEéida

0 de —Mis. N ici vem
0. 4432 9 JudlClal, dated 26th NO (3] b
raer er 1895.

- *
*
*

3. The District
forward to G strict and Sessions J
of the Hiogh .%Zf;;mggte?inz;ien‘afks tllll(zlttg ze(glasorth Canara w
1o doubt already been fbrwa;dgloz(? ‘ﬂber y No. %72;)%"0‘]?(19&:0
im, y Judici

*

ill be re

queste
aj' ugon the 1)1‘0(;093&22
, copy of which has

(True Extract.)

(Signed) 3. T PRICI‘

v To the Sessions Judge, South Canara
J Chief Secrelary

Reap—also the following papers:—

From W. C. HOLME
‘ 5 S. E
South Cana t ) 148(¢., B.A, 1.C g
ber 1895. i SRR Secre’tary t§ "G(Rlstrict and  Sessi
ernment, LY 10m8 Judge
m-

With ref
G RS ddlor, TAtod 44 e L A
wrote the latter of the two le'?t 4th instant, 1 ha've tl?nd <!
NW%%gmmmnmm4m?””w““hMﬂf®m““M that, si
session case No. 15 of 1895 on m OW;iember 1895, crit'e' High CourtZ 0 ey
a copy of its proceedings to GrOVeyrn le. Tt may be tiflsmg the way I[)r(()lceedi"’(‘rs’
been reported in the newspapers ment. At any ratat the High Cou ealt with
of the letter of the Registrar o’f anc 1 1_:hink Tam e :’mOSt of the cr-tlzt i
Judicial, 'dated 4th instant, to la %1(; High Court, I‘e?e;ﬂed’ consideri;\ I'C fims Bt
the criticisms of the High Courtyes;ezli‘glgyover:’[‘ment t};'gdd:(f) i, G'O-f: N:‘:e t292r‘;ns
3 as L am a fence I have made L
made to

India may vot be unnecessarily delayed. nxious that
my leaVe
out of

9. T therefore beg to encl
Court, replying to its proceed(;ie a copy of my letter ¢
A gs, No. 2206 o the Regis
date, » dated 4th Nov: bli;trar of the Hiol
mber 1895 1gh
: , of this

st Instant, replying to

No. 1171, with six spare copies.

1
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From W. C. HOLMES, Esq., B.A» 1.0.8., District and Sessions J
Registrar of the High Court of Judicature, APPeHatéoélisde,ltlii%:& S?E}?i\](o}?:[z?’ ti)sthe
er 1899.

1 have the honour to acknowledge the receipt of the proceedi
the D¥iated 4th November 1895 g eaiin b S i e
difficulty I felt as to the clila:;;n li

No. 2296, Ju
file, stating that the High Court did not at all understand the
the case, critieising the extent t0 which two witnesses were, as the High
by the court, and pointing out that some questions Were erroneously :Esaggx:&thought, examined
9, I am not called on for any explanation, but, as I am about ¢ ;
) to
what happened from my point ofpxlz-?;eved to Earope on

furlough, 1 beg 0 Do allowed to represent
. s of the High Court refer—15 of 1895—came on in d
on 1 aue

3. The caso t0 which t}%? proceeding’
n the afternoon of Frday, the 31st May last. Every step laid :
; okl 1
ase I try, punetiliously anI()I caref(u(l)l‘:,nf (1511 Otvl:rzd]?rocednre

eourse 0 (
g 18 invariably done in every €
e trial was O hened b : .
: i of the charges against the

Code was, 8 (
Asis required by soction 271, th
accused. hese charges were the three charges sent up by the committi ;
st one of the aocused. The other two Cﬁgggersafésifﬁstf'thon"ff
e other

them was of abetment again
accused were 88 follows i—

« (1) That you ffr(ﬁn the %vcn(intghof (tlhe 2 o
Februar 1895 wrongiully oonfined the decease ankara Bh m :
purpose {)'f constraining the sai Shankara Bhatta to cause the regt::;?ioito fl alhir village for the
from Shanti Mlurthuppa’s house, and that you have thereby committed an o i certain jewels stolen

T he cognizanco of the Court of Sessions. ence punishable under

6th February 1895 till about midnight of 27th
g 2

seotion 348, 1.p.C., and within}t 0 0o !
«(2) That you ont or about the 27th Xe ruary 1895 at nig ;
( id do{*oased Shankara Bhatta for the )Pu"POSB o?lé’;:stgﬂﬁ“ﬁrﬂg Cau.sed grievous
Bhatta to rostore the gaid jewclg, u_nd that you have thereby commi t;ed g the said Shankara
under seetion 331, L.P.C., and within the cognizance of the Court of Sessio tln”offeucg punishable
A little considorﬂ.tion will show that the gecond charge was wholl {1103:8'1

In framing the sqcond charge, 't!w committing magistrate had fz)mlllcn ti;;t .
frequently m& o in this country- The complaint against the accused was tlc; ,?‘ mistake that is
different places in the small village of Tallur, from time to time during a con 3 they, at several
Lours, had beaten Shankara Bhatta, or had abetted his being beaten, with a siderable number of
him to xestore ¢ ain stolen property: At least three of the alleged beatin view to constraining
within the time spcci od in the gecond charge-—“ on or about the 27th Febgs would have fallen
1ot from the gecond charge as well as from the magistrate’s order of ruary at night.” It
o thoug 1t thab thg whole series of alleged heatings, or at any mtect(i]mmltment that the
on the night o 27th February, cou be_regarded as one offence mad e alleged beatings
srobably thought that the case was one to which the first paragraph of se t? up of parts. He
Uode had sowe ay F e _ That section says that when an offence is ma dc ion 71 of the Penal
e an offence, the offender shall not be punished with ﬂ‘leeplllllr’l.oi parts, any of
: ishment of more

which arts 18 118€ :
jich p offences, unless it be 80 expressly provided. The meaning of t}
of the section is

than vne 0 8 W . )
han by illustration (@) which is that, it 4 gives Z 50 strokes with a stick
stice ’ A, though

is liable to only one punish
ment for the whole beati
heating ; but

made clear :
each stroke is technically 81 offence,
ion has no application whatever t0 the facts of case 15 of 1895, beo:
eries of beatings at different places and at di ffer’e nteﬁgﬁz w}'ll? ﬁ swhra ey
} e magisirate

as that there were & 8 .
idered separqtely tl}l\e (;vxde(;me{l as to each partioular beatin Tho

as he roun there were or were not Suﬁiciengt a'ggoung:l;ﬂrg(;)d or

or doing

av
the accused 8¢ B s e
in each rticular €889 ach beating may have been made
", i 1d not be regurded as parts of a single Offenc:.p (J)-‘foll‘m;:zh but the series of
separate beating

4 beatings® cou ;
allege 85 £ hti'm’te?lch g_cctt_lse% wgs lmbl_cz to a separate punishment, and 3
; if onstitute q distinet O ence, it was, necossary, ! as each sepa
oo dure, that there should be 2 separate charge fzrueigﬁr osfecttﬁgnaﬁgg gf lt)he ngzagz

ed beatings for

to be tried:
about the charges arose. Neither by a perusal of the ch
e charges

ouse
which e diﬁiculties . :
the comm ate, nor by & perusal of the magi 5
framed bY osual of 0 ovidenco taken by the committing mag?gtf;:: t:&: rglter of commitment,
gay With 88Y stainty 10 the caso of which of the alleged beatings the eo;nf;-zs?‘ble for me to
considere hat there W48 a P lpui_) facie case made out against the accused ,Il‘htmg magistrate
woho, in. the aDseRce 0 ubﬁo r:sem;f'or conducted the prosecution, w it 4 learned vakil
redicament- He could not tell as 0 W ich of the alleged beatings the ma ‘}Ct y in the same
b ere Was & pimd facie caselhno could he tell, any more than I could, for v}%l's lm,te considered
beatings the magistrate would hafve (laf_n;]mltted the accused had he thiats ihe i€ nlc 1 of the alleged
a sepm‘afe chs,rge in the casé o 1\:’ jchever of the alleged beatings he eons_gcessary to frame
gufficient grounds for committing the acoused. idered there were
It seems to me to be a question whether it would not have been a more
gor me to have stopped the cas® al}'lcogether and to have referred the case to tﬁorﬁ’f’t procedure
the ground that the commitment 8 ould bo quashed as illegal. ~Section 226 Cri‘:nin;gthoourg on
’ rocedure




T

LS
-

No.! » | *JupICIAL, 1896.
B

|

A A
A
A
B e e

33
No.'! ;JUDICIAL, 1896.

A

S

_ ; wide and allows a charge to be f;amed by the Sessions Court, even when
Ck:)de, i};or?oe:}?;’r ;; ;ﬁ;ﬂled by the magistrate ; so that possibly I was ri
there

ght in going on with the case,
Whether right or wrong, the course I followed was to Trathe,
(=]

on Saturday the lst of J une,
before the evidence began to be heard, a charge which I called the first added charge. That
efore

harge referred to one of the alleged beatings on the mght of the 27th Febr
,‘ cha
J

R
P

1 t and sccond accused,
1 was this. Mr. Mascarenhas, the vakil for the firs
What happened wa

w n wni resent ?
7 gigns of death by drowning p:

k bjections to the question ere1 the?rea anY, Bégot e g s b

fook two obje C e

. ; ing him and that
i ; pliisae kara Bhatta by drowning
. One objection s t%;? ttheif 1caused the death of S}{azlllli:r:bjection, 19 38T i rmerod ?Il::;,
, : , uary as to which, so against huss1 Chelt;t:t e u?deli,szi:(mmtta foiiad, v ol DL e
e N T B commitment, the magistrate seemed to think there therefore the ques hat Shank
| wisap W;;; ;Léwz'e gnse,. .44 60 6Le Tesbal s alleged beatings, 1 postponed framing charges till
| s 47 ‘ ' st important witness in the case had
the evidence of the mos P

been taken. By the aid of hig
idence, and by the aid of the records of the committing magistrate, I was in g position to
evidence,

T s was possible under the circumstances what charges should be framed. I then
efﬁias (flf;éliﬁg gﬁav:ges? which seemed to cover the most important of the alleged offences.
adde

I think it will be thus seen that my difficulties in framing the charges were net incon-
giderable.

4. In the second paragraph of their proceedings the High Court say thntz asgumiug the
o he seotrate; there: wes ati irregularity on my part in taking the examination of two
e the ninth and eleventh, almost altogether out of the hands of the Public Prosecutor.

w;tntgses; eferring to the original deposition of the eleventh witness, Inspector Boyer, I find that the
vakil cl(;nductingbthe prosecution only asked him two questions to prove a pla

the committing magistrate cf)tnil}?:l:c% utseu e
the well, and did not commi i s
BAW thatf the form of the questio

e g g C th.
a ( h‘l roe Ul causil Shankﬂ] a Bllatta 8 dea
(]1] lte Correct‘—'a‘ View Of whl.c}.l I thlnk the ngh

i that its form
i estion. T suggested e,
. : aking, disallow the questi o e
A R e e AT e T
should be changed,h and .I{l );Szu%im in detail the post momic;mo ?) tlhé e examixﬁanzﬁ A
| iy givn | o3 T wéve abl j lves whether there
o e i'mt"l oiven a detailed accoun pupii gl o
He had previously given the assessors and I wer R e 1 A i
e Al seribing the usual symp gt AL
Shankara Bhatta’s Tt AR et » poms of e L
it dea‘th i drow{:éu{%mcnt ol T beddol;ih was or was not the resulyof
e m-{t?;ular mark by which you can say
asked ¢Is there any partic

i t now refer. N
to which I need no
i 1 st o v e i gm{f if'mda?}?i\:eer‘qwlauation satisfactory. s
n of the scene of the gr i :
o R et g few—perhaps six—questions on an exceedingly important 6. I trust the 1lon’ble Judg
a ,"5{3 namely, the dimensions of the well into which Shankara Bhatta either ot i b
%fi:w’ himself, and I elicited the following informatio

n:—“I saw the
schoolmaster’s house. 1ts diameter was six feet. Its depth to the bed of ¢

one side, 21 in the centre anq 201 on the other side, '.l‘here' were §ix sticks across the mouth of
the well, 1hey were three inches apart and some closer. The stlgks very mnearly covered one
half of the well.” The answers to my questions occupy five lines (31 to 85 of page 96) of the

rinted papers. The cross-examination then began. Where the Cross-examination began jg
shown most distinetly in the original depos1t10n by the usual sign XXd, A copy of Inspector
Boyer’s deposition was sent up to the ligh Court though N0 copy was, I think, necessary, and
unfortunately in the copy the place where the oross-examination began is not shown, The
mistake 'was unfortunately continued in the printed papers and what the ngh_ Court were led to
think was examination by me was really the cross-examination by the vakil for the first and
second accused.

ho High Court say that I quite e Y own questions put to
Insptral;tor B(?_ryer on the ground that th It will be now sce% that t]uI:t. is a
mistake. I find I dlsullow‘)ved altogether. only two questions put to Inspector Boyer neither
of which was put by me. They were questions in re-examinatioy and were disallowed chiefly on
N : the ground that they would introdue r hat the new matter Proposed to bhe
k' introduced was not such as would warrant the court’s allowing its introduction.

What happened in the case of the ninth witness is not quite so clear. My notes are the
most reliable record of what took place, and they do not show that I put a single question to
Kusa Billiya, the ninth WltIlOSS’,, during the whole of hig examination-in-chief, Jt 18 my practice
to write in my notes “to court ”” whenever any

; \ y AN8Wers are given to coypt questions, and to write
the answers with a larger margin than in the case of other answers, M

well in Tallur in the
he well wag 292 feet on

3 th
S., District and Sessions Judge, Soutl
O [.C.S., District and ( A
| V. ( LMES, Esq., B.A., 1.Uv ent, dated 3rd Decembe 1
From W. C. HO ‘hief Secretary to Government,
(Canara, to the Chie

/
X ¢ y .. ]
No. 1204. it of G.0., No. 2437, Judicial,
yo eceipt of G.O., o e
» acknowledge the r et (ALY ool e (o o
it ke }101}(‘)1111“832 re(Iuesting me to fgm ‘u‘d t-(t) (Cl}d?c::flm’zllzo Y L}T’ovember,
Lo fI;I Ovembutlle erZ)ceedings of the High Cour
have to offer upon ! ;
No 2296, Judicial. . s proceedings of the High Court, I prepared
e I : liately on the receipt of the }1”19(10 Court on the 27th ultimo. 1 beg }to
2. Immediatel) itte the High : . satisfied the
" : submitted to S , have satisfied th
sy explangbign, \thbrh(}x;)lll;?ation. I trust my explmclla';laf:l;z 111111}' explanation will
- e (:;')py fc)lilcinl?oints raised in the proceedings, an :
High Cour DL o i st o Spag
also satisfy Governmer titled to submit that my proc.edule‘ i -(lzd g
Sl i e'ltl i& as possible to be under the circumstances.
as 1t was poss .

rroneously disallowed some of m
ey were irrelevant,

case was as flawless

b 1 J

: oy A
811 p \ My notes do not show that J4NEv 1896. 71 ’j ] ¥ . (J
1 put any question to Kusa Billiya till after the comple*mp of the Té-examination, when I asked & No. /808, Judicial, dated /4 Jolmed: THLE District 1o ‘
him two questions. In the vernacular record of Kusa Billiya’s evidence, after heo suid that he - OgpRgeaite the conduct by Mr. W. C. i f 1894 and 15 51 :
was called at night when he was in his lodging, there are ‘the Words “to court question ** and E T Thegabove (paperdrelate to f sessions cases 33 and 38 o ,
then the words translated at line thx"t’ae, Fage 59, of th9 printed papers thus “ I had gone £0 sloo i M ons Judee of South Canara, 0 ]
inside my house when I was C&He(}- n the tra}lsla;t’wn of the vernaculay deposition as well as and Sessl i
in the printed papers, the words “to court question ” are translateq « to court,” and the words
“ to court ” are made to begin a paragraph which th

€y do not in the origina

was I believe this, After the witness had said that he was in his house when h

night in question, I suggested to the vakil conductin
he were sleeping. The w1tness' Was a very important Witness,
him precise details on every point. I did not, put the question myself. T o
may have suggested other questions 1_n_the exammatmn-m-cl}xef, if any points
importance were not brought out sufliciently clearly, but I did not take t}
own hands as the High Court were l'ed to believe by the error in the pr
translation of the vernacular deposition, : :
5. In the third paragraph of the proceedings, the High Court

the medical witness as to whether there were any signs of _death by

AT and point out that the proper form of the question would
b and obserye

1 ; d in each of the
of 1895 Onl h}lls file. ses came before the High Court1 on aggs?ll"eizrdling 4 separate )
2. All t £6o g ' dopted the unusual cour i St s
le tho.Judges acap he Sessions Judge’s con .
three the Hon’b ing in strong terms the Sess d el iR
proceedings condemm(’:ﬁt 1'che matter to the notice of Govﬁrf;l:sle have been taken; .
original trial.and bfout% the High Court’s strictures in eac
explanations 1n rgg }(Tgomes up for final cons1dfara_t10r_" nt remanding the first of
and the matter n sated above show that in its Judgr{wl the High Court passed
3. The papers pr-mlfecase No. 33 of 1894—for retrial, th
the three cases—sess1o

. . 1 aﬁected

. What ha ppened

€ was called on the

ly suggested it I
to which I attached
16 eXamination intg 4,

mted papers anq iy, the

e
¥ soms oINS

observe that the question to

drowning wag 4 Permissible
have been « yope there ay
that the o}y

4
B[

L drowning, if so, doscribe_ them #
;‘(}%ﬁisgj,sd‘?;ﬁll ;ba)ilowed by the Judge) that it was a lea

Bl o Rtk L

is, 1 inion, wholly inconclusive . . .
Bt e Op];mmilt? clear }trhat the Judge’s mind
ding question wa friyo) Jection of the ]i,_y one fact only, an e, judgment makes
was
THiel depodtiggot RIS S Rodkk bWy by me in English, angv\(zrl?f?ts.was recorded rom that pomnt m
(1 ; on the point is—

e any signs of death by drowning present ?
:: J%fﬂ%z:,-zl;:z;s.—%here is mo charge of that offence, It is

Yy ()Wnlng &) 1 dS
dl g g y 1 h ltness onwax
was Stron 1 bia%ed ag ainst the prosecutlon. Fronl the f u a

W)
eath b ”l adin t (0} I' W
L (/ 70y A.Sk hat &I‘e the 8 mP Oms Of d 0 )

i his demeanour
a ‘false’ witness, “h 24
en deuour_lced Bs & falsehoods. With rega
every person cal!ed I}?anc)g characterised as a t}ss%qsofl ¢ 23 e Mhsord'n orh OF tha
denounced, and his evi( the Judge hds recorded in IIf ¥l ARt e Sosod
to the fifteenth w1tn1<:ss‘ lying written in his face.
& evidence) the remar

=
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—
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AR et R o
. is evidence, we cannot but charac
before the Wlt?}fessw%:)‘{: t}:;}our of the remarks made by the J :
improper, b“tb. and that the case was not approached in a judicial frame of mind
shows strong bias edical evidence was not considered by the J udge, nor was the
S %hﬁlg. The trial was prolonged for three We?
defence gon f the cross-examination (wholly irrelevant) o
consequence t(ljl e first prisoner (M. Shiva Rao)—and the tria] at la .
appeared forbl_ Prosecutor declined to call for any further evidence in consequenge
since the P udel(icak en by the Judge Why the J 1,1,dge would not permit
of the attitu to be called we are quite unable to understand.
o | byt arate proceedings, No. 1760, Judicial, dated 1Y
In 1tstlS epcase the High Court further remarked that if
regarding 13 cted it need not have lasted more than three or !
g g’y oo ud over three weeks, and that the record showed that the Sessions
it ¥, is protracte ercise a proper control over his bar and was not strong enough
Juy ;el (}il:ai f;?&ﬁiﬁt matter from the cross-examination of the witnesges,
to exclu

: s udicial, dated 16th October 1895,

T RN b g caso No. 38 of 1894—the High Court
Wik secon‘f ?che trial of that case was to be taken as a sample of Mr. .Holmes’
O 1d that he had no appreciation of the value of public time and
Workr, it showe ntrol over the vakils practising before him. His OWn notes
i dn(l)lir(floand justified the further inference that he could not distinguish
::12:\1;?11: ?rom irrelevant evidence.

: ) Government these two roceedings, the

e 4 th.?lrd lzitefiriﬁzya;g;;gve? that they ¢ have for.somg time begen far
Hon’ble the d L i%h Mr. Holmes’ judicial work, and think it advisable to bring
from satisfie Wf his in'eﬂiciency to the notice of Government. The J udges have
these mstanc‘zls Obt that Mr. Holmes is a conscientious officer and that he does not
no reason tolf o the performance of his duties, but.they are! of opinion that hy 1.
spare .lélxalsteo j:«liicial work and would suggest that it may be advisable to employ
;xl?rfl Silrll1 seome other department.”

in (.0., No. 2231, Judicial, dated 4th November 1895
6. Thescf Pa{?fgl‘;z:rﬁoin s(ich ’explanatio;ns or remarks as he might desire t(;
referred to Mr. ly is contained in his letters of the 15th and 1st Novembey read
offer, and his -Iﬁs%gseen that Mr. Holmes declines to admit that his conduet of the
above. It W}c, n was defective, and quotes a number of.stat1§t1cs to prove that
cases in ques lok in his court has been prompt and but little Interfered with o
disposal of wotr tes that he takes the dgepest .nterest in Judicial work, and in
appeal. He sfahis first letter he requests that if his explana'glon 18 considered 4o
paragraph f7 :;)r he may be permitted to resign the Indiap Civil Service on
be un&}a:llsgrcogo}; tionaltd td the length of his service, as such
a pensio

. e b ﬁda course would be
turn to duty after his superiors had log contidence in hip,
preferable to % rel:TlO 873, Judicial, dated 24th February 1896, thege ¢
7. In Gi th ths Hauhle the Judges of the High Court for th
were referrfgc'trm,S letter of the 16th March }t,{stat_ed. that the
In thl& Rf{g(:ﬁ11es’ reference to figures and statistics 4e irreloy
r. k

ses of the defects in that

and that :;Vhat(’:;’:lfl ttlif g}?: same, namely, a lamentable waste of public tin, % 4l o
may be,‘‘ the 1 viage of justice.” They further are of opinion that ¢ tpq CirBhgs.
risk of a mlscaﬁoilfles defending his conduct and not aflmlttmg his shortcomings
stance of Mr. less to expect any material improvement,
renders 1t hope. «d of the cases now under cm}s@deration—session case No. 15 of

8. _The tlltmwith in G.0., No. 2437, Judicial, dateq 26th Novembey 1895,
1895—--15d l‘li:f‘of the District Magistrate and the Sup
The con

: - d*%rimend,;;lt of Police anq 1,

disposed of in separate procee ngs. 1€ Sessiong Judge’

Inspector fhz::lil;(jg?nwitlhp the case is described in the High Court's Proceedif ss
method ©

6. Judicial, dated 4th November 1895, My, Holmeg Was requested iy,
No. 2296,

terise it as most
Judge in the case

the pleader “who
st came to an eng

th September 1895,
the case had heen
four days, whereas

dealing

wo letters
eir remarks,
Judges consider
ant to the reg] 1ssue,
officer’s conduct of his cageg

ks—principally in

|
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1895, to submit his explanation
‘ icial, dated 26th NOVeI_Ilber J), 10 Sub f the 7th
G, e 24'::17’ s{augtlrcilcil;res, and his reply is contam;ld 1InI (31; eI:tzﬁI;sw(; i i
i\IIl regalfgr tgndl?grd December 1895 print?iq abovtr'z;s basza L g L
Novem H- h Court’s prOCee lngs . t. ;
ot (}1) aragril}()lléﬁigist?s adﬁit that his procedure was in any way defective
and agall

. 4 Holmes
- 1 has considered Mr. Ho
5 the Governor in Council h ; R
. Hlf t%::: “t(i:;((}zg cases and his expla?baitlotr}lls v(gi]ti};fc}fl?tizgdar}llgsthe Fedghs
conduct of inion of the Hon’ble € Laler 3 ted B
' Shat ‘the. Dpito i ited to judicial work is warranted by
the conclusion Holmes is not suited to j : A
3 t that Nh‘. 0} d These {LPGI'S and hIS prevmu
of the High Court ve and must be accepted. i Pap t in his work
the papers deaigtwﬁl}. a}tl)glmes, though he al)p“u'entl.}‘7 ft akfiha?]nalbnstefgz olf that sense
retiiord shOEVbe charged with neglec’cing}'l _1ti yet su‘ffrﬁli; : rt(z)nthe somduot BEthbE s,
rsin SR RGEUHNE gttt 15 essent : inability to
tion and open m mment, coupled with an inability
of proportl f importance under Govern y C v the High Court
: him, which, as the B oA
of any office 0 s when they are pointed out to ) senbecr: T B Rih
. s errors when they o will learn by experience. Hi
perceive his 2 s it vain to hope that he wi TSP blic interests
} ustly 1;(311(]5L 11{;:3:'19?3 2izél-ly of opinion thai 111; 18 mfdesll& ag)geell]rllp'il(:;egui; lthe. s
ety 10 Oul defects against him, Mr. Holmes shou f a district with a popula-
; y g 3k R a district with a poj
that, with such rvice and entrusted with the care o 4 s
tive,b"ﬂ‘rlch o thte i)eln‘lrillcl(iaon persons, and he accordingly I]Cb()lvifnit;)silor? aoliastad
tion of perhapsl wSecretary DEdifionta Lrali Moo lpres the. p(isgs read above,
Right HQn’bl?t’era h 7 of his letter of the lath‘ qucem—%us‘ervice ot oo
by him 1 pcllmfho}l)l]d be allowed to resign the Ind_la.nt :tlﬁl Aty s
namely, tha:c 1153 the service which he has to his credit at the p
tionate
propor

(True Extract.)

(Signed)  A. T. ARUNDELL,

Acting Chief Secretary.

J (/f ' // r']
3 - -t}l ‘. i q/e’

To the Hon'ble the Ohief mepe Tl e &
P 3 / 2

fxd. S. J. Pereira.
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. W \ R AN
My Loxp, “ - 0 (0% W

We have the hongur, to.tr nsmit herewith, for your Lordship’s erusa.i\/v; co i Y Ja®
of our proceedings M/i ' No.s80%, Judicial, and, with regerg)nce théreto,pty(; T ¥
solicit the grant to Mr. W. C. Holmes, 1.C.S.; of permission to resign his position :
in the Indian Civil Service on a pension proportionate to the length of time which f S
he has served up to date. § o
9. Mr. Holmes joined the Indian Civil Service in this presidency at the end
of 1877. For parts of the years 1881 and 1882 he was employed in the Financial ffe.afion aedt in &
ppartment of the Government of India ; but as he was not successful in the work o i

., +there allotted to him, he was recalled at the request of the Government of India Oo . b &

and placed again in the ordinary line in this presidency. fouk—he Qo - Benes

3. In 1885, when he was Head Assistant Magistrate of Cuddapah, a case came f,ku‘-f‘r / :
under the notice of Govérmment in which he had sentenced a man to two years’ 0; 344
rigorous imprisonnient upon charges of eriminal intimidation and interrupting. a
public servant in the discharge of his duty,because he had employed threats to a
medical subordinate who was endeavouring to vaccinate his child, vaccination not
being compulsory-by law at the place where the occurrence happened. Not only
was the conviction technically illegal, but it was also evident from Mr. Holmes’ A
judgment that the extreme severity of the penalty inflicted by him was due to his 3 #
suspicion that the accused was a disorderly character who had been concerned in .
some recent riots in the town. It is unnecessary to point out that whether this
was so ornot,{ Mr. Holmes was entirely wrong in allowing his suspicions on the
point, to affect the sentence inflicted for a totally different offence. In palliation
oB his grave want of judgment in this case it was urged by the Collector of the
district that he was of a sensitive disposition and was labouring under great
oxcitement, caused by these riots, and thatghe was also in indifferent health. It
_appeared,however, on inquiry that he had also been guilty of grave disrespect o
the Sessions Judge- of the same distriet and of insubordination to the High Court . -
in refusing to refry a case remanded to him for that purpose and endeavouring toﬁf
discuss with the' Hon’ble the Judges the propriety of their order. Mr. Holmes = %

Skdrtly afterwards went on furlough.on medical certificate for a year, and on his £ b5
roturn he was formally censured for his conduct and informed that the Govern- F‘” on_ o
ment had entertained doubts whether he was fit to continue as a first-class magis-/ folf 4 gt
trate. He was/eventually given/emfustier trial[zﬁfd—w’m"thhtghﬁy further . fhe I~
shortcomings on his part would result in his case being reported to the Secretary e
of State. .

4. In 1890, the Hon'ble the Judges of the High Court reported to Govern-
ment that Mr. Holmes’ work as # District and Sessions Judge in Bellary was
unsatisfactory, and that his judgments “indicated a tendency to approach the '
.consideration of evidence with a prepossession against its trustworthiness and to Aot 1
judge of its value by a pvﬁ'ely arbitrary standard of credibility.” They also = /4 ha
observed that he exhibited ¢ a deficiency in the power of discriminating evidence.” /. bﬁ '
The Government thereupon decided that Mr. Holmes, who was shortly to revert TR
to a Sub-Collectorate, should not again be made a J udge,‘b&b—i-ﬂ/June 1891, }on the / Jn / P
Hon'ble the Judges stating that they had no objection to his being employed in a
light court he was posted to the appointment which he now holds, namely, that of “
District and Sessions Judge;: South Canara.
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5. Towards the end of 1895, the Grovern'ment d_r_gpe"{'ved from the High Court : | §
the' judgments; pugSeedings al'ldtllc 'tte‘rzvllvggﬁcg)13589(2rce1 be stronger upon tl%s \ |
— Josed her(}Wlﬂ_l,C()llllllClltylllg n terms ich ¢ scarcely ronger up o
‘ (R S displayed by Mr. Holmes in his conduct of the work in his court, - It
: }neﬂ]mencyl ’ g{;ldzlil that the Hon’ble the J udges adopt the course of reporting
L extren'le} nt judicial officers serving under their orders, and " this fact gives
o Govelilltl(lfi% tJo their representations. Their conclusion that My, Holmes is not
aiddltl%n,da 1))istrict Judge is in our opinion clear] y-borne out by the record of the
5 't\o 'a(;es dealt with in_ our proceedings alr.ea.dy rgferred to, - We would espccial}y
Hpdagd! r-Lordship’s-attention_to the original—judgment i session case No~33
)ﬂ.Vl‘_S(() youhicfl appears-to-us-to-be.a.most. extraordinary-dooument. Mr. Holmeg’
- 1'8‘)%’ ,‘Y lan‘zti(l)llls amount to little gore than a mere denial that his procedure ’
M-y -u&p w; 7 defective or b]ume\wirthy, and we are unable to consider theny. W
wa..sv ‘1‘11 {m)i (S'?)uth Canara is one of the lightest courts in the prcsidcncy, and it'ig X
Siltl?h'tﬁlu)z{;il)]o to suppose that the quality of Mr. Holmes’ work 1s due to any,
(tnlflg:'i)lurtﬁc;hlg excess in the quantity of it ‘which is dcmanc_le(l of him.  We ]u}vg
accordingly, after careful dehbgra.tmn upon the matter, zu'rlvud at the (:n_n(:lumon i
' ‘ ‘l at 1t 18 1mpossible in the public interests to reappoint Mr: Holmes '011.1115 return
I f‘l.l:,m the furlough which he is now itaking as a Judge in any district in the

k%

= however, difficult to discover any other post to which Mz. Holmes *y g
‘nted in’which his defects would not oce ML S Y ‘f’v P THE

asion great mischief, The »
referred to show that though he 5 Q£ o ¢ V.2 W‘Z{)
T m,‘pTJ e alsrrmg B WY o M O )

U“dUllth(“y takes an interest in
endeavours to perform i ; -
.

5 satisfactorily, he is nevertheless without : ‘
sportion and lacks an evenly-halanced _mincl,und that his inability to _)/ .(rf:‘ ‘ : ';

4s faults when they are pointed out to hirh leaves butza slender hope that
evenbually materially improve.  With sucl defects agfinet him 5t appears
& be/undesirable in-the ext_x-elne*itlxat hf“: should ‘be appointediCollect op of a
¢ict and entrusted with the weil'fzu_'o' of pp&'h‘aps two nlill,l‘ions ()f:'l)OI‘.SU[lS, the more
~ ~as e has preference for the Judicial side of the sérvice which, is so strong as %
‘ | . almost to amount to a dislike of :(axe(:L1§1\'e}v01'](. “As has alre
has been tried outside the ordu‘mry linein the F

=1 °‘f v»-azg

ady héén observed, he V4

. nancial department dnd failed. =¥ o & . 2 ; .

To permanently reduvce him to the grade of g Sub-Collector and Joint Magistrate ‘e il

would be a most severe pum§]u}1cnt and would moreover occasion furt}}(gm oppor- 3

tunities for injury to the public 1ntcrcsgs through his nefliciency, e, . , ‘e
7. In paragraph 7 of his letter of the .IISHE November printgd_ im"()’"iif'pfl)f%: . it

ings enclosed Mr. Holmes has asked that if his present (:xl_)lzmut.m.l,m?tru deemed 4

to be unsatisfactory, .lle,_m%yj %wqrgf{ed to resign the Indjan (,‘1.\'1L§§.px'\'1(:(» on a

puusi‘nn"j)l'()l)t'ﬁtlulm:t(; to. hiS s@rvicow e stnt(e_s that hc.\m'ul(_l ln«ﬂpl“,ﬂ@:uurs@ to

a return to duty”after he had lost'the.(:fn;hdmu;(_\, of his supe u?“s CIn all the 7 ‘vﬂ y)

circumstances of the case, we are of opinion; t]l'ut. the adoptiog bt tihis proposal > R S o P e T e "“‘"””"noé""-’

would effect the most :satlsizx(:t()ry sulutlbn of t]l()'dlﬂl(fl}“’; My, Holmes ig believed i GOVERNMENT,

to-be-possessed of private means, 80 that th_e rml'm-,tm_n n his! p(:nsiuh wotld net i

oporate-asa hea\ty 1)u1nshmcl‘lt to him, and h.]s reslg{mtmn,:wln‘lc 1t-wounld-resuls

A pecuniary saving-to-the State; would religve this premdou(:y of “an-ofticer-fop

whom' it 1s mest difficult to find suitable e : .

. §

p’ Pl

.

mployment,

8. We accordingly ll.ave the honour to recommend the adoption of tlig course £\,
to your Lordship’s most favourable constderation, Mr. Holmes' totg] «

| : :

] g @ £ A K
. " \ - -~ ‘1 ,Q 1 4 »
; : St ! ervite fropy, m\ : e J S o ;
the date of his arrival was, on the 1st Getobo 1895, Cighteen Yeary and orahif AN - P YR
months,and as he 1s required by the rules to have undergone 25 years' total seryieg TR 1)K
‘ ~Tefore he is entitled to the usuz'll pension of £1,000 per annum, g pension Propo;- y MEANT FOB D
tionate to the length of his service \\’Olll(ljt{ll()llll to some £746 Per annun, -
B o : (18 ¥ i es 2 3
QoA | & 2 Lt“i M I i :
ot e s cnt :
! / ot Cosvren { 1 ™ T We have the R fHouy n*‘b(,,ﬂ,”v
LS Y » £ .
'y caeR— My Lord, ’
| * ( P rdshin’s 3 vdlie i A
£ " Your Lordship’s most obedient, h.‘“llblc-sorvants, “
| Fort St. GEORGE, Y 73
1896' # o ".'4 *'. »
3 v -
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5. Towards the cnd_ of 1895, the Guvern'ment reeeived from the Hi
the judgments, prucccdmgs m_xd letters which ar
enclosed herewith,commenting in term§ wh_lch could scarcely be stro
inefficiency displayed by Mr. U()ln,les 1 his conduct
is extremely seldom that the Hon’ble the

us court, It
: Judges adopt the course of reporting
to Government judicial officers serving under their orders, and th

additional force to their representations.
fit to be a Distric ( ‘
three cases dealt wit_h 1D our pl'_oceedmgs a-lr.ca
invite—your-Lordship’s-attention_to the.oxi
of 1894, which-appears-to-us-to 1.,0 aibos
“=ns explanations amount to little

hore than g s —
Y ut g - W
~ way defective or 1,1}_:&(7wwb T

gh Court
Proceedings

: ronger upon the
of the work in hj

6 printed in ouy

is fact gives
Holmes ig not
the record of the
Wewould espeetalty
Sesston-..case No—§3,,
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Their conclusion that Mr.
t Judge 1s in our opinion clearly borne out by
dy referred to.

ginat—judgment iy
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