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IN THE COURT OF SESSION OF THE
SALEM DIVISION. ‘

The Fourteenth day of March, >

One thousand eight hundred and ninety-five.
PreseNt:i—W. J. TATE, Esquize, J.

JUDGMENT IN SEssroNs Cask No.18 oF 1895,
P. R. C. No. 1 of 1895,

Gommitted by the Head Assistant Magistrate of Salem,

e ——

The Queen;Em,press of India v, Marigan, :
' The accused was defended by
Mr. J. Shrieves, Pleader.

B e judicial
: proceeding, first part of section
193, 1. P. C.

Opiniori of Assessors. .. . Guilty.
2 1 a Chetti.
2 a Brahmin. \

-

Fixiding of Judge .., .. Notéui]ty. .
 Order ., e+ e . Acquitted and discharged.

—————

: The case for the Prosecution is that thelaccused, Marigadu, when

examined by the Police as a witness ina case of murder brought against
one Tirumaligadu (this formed the subject of Sessions Case 60/93 on
this Court’s file) made a statement implicating Tirumaligadu, and then,
when examined by the 2nd Class Magistrate at the preliminary enquiry,
retracted the said statement and declared it faleo, .

55 Marigadu was, on these facts,_rcom.mitted to this Court on =
charge under section 194, I. P. C., and further on an alternative charge

under section 198, the Prosecution being duly sanctioned by the 2nd
 Class Magistrate—Exhihit, C. : :

v &
-

3. The charge under section 194 was not pressed here, no evidence
having been adduced before the Magistrate, other than the accused’s
own second statement, to show that his statement made to the Police
was false. . HEE ol e

. 4 A The'qltemqﬁve charge wag dénﬁnued‘ﬁ: thm Ocmrt.
has to be seen (a) whether the two statements are so contradi
to be incapable of reconcilement (b) whether they were really mad

e somsdd i) whetier they wary duly and logally taken.
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5. As to (a) there can be, I think, no doubt. The statement to
the Police is that of an eye-witness. The deposition to the Magistrate
is to the effect that the statement was made, but under Police pressure,
also that it was wholly false, as accused was on the day of the murder
absent from his field (adjacent to the scene of murder) and also absent
from the village. These averments cannot both be true.

6. Asto (b). The accused generally admits making both state-
ments. There can be no doubt (vide the evidence of 2L;’mﬂ—) that
he made the statement to the Magistrate (B), but it has been argued for
him that precise proof is wanting to show that he made the statement to

the Police (A). This statement was recorded by the Inspector of Police
(lstw__m ) in his note-book. It was, so the Inspector says, given in
Canarese, or in mixed Telugn and Canarese,—the witnessis not very
clear which,—and recorded in English. Now, the Inspector knows
Telugu and English well, but is unable (as was found by testing him in
Court) to translate at all accurately or properly from English into

Canarese. He could, however, translate to a considerable extent from °

Canarese into English, and I agree, on the'whole, with the Assessors
m thinking that—considering accused nowhere denies that he used the
expressions attributed to him in the note~book—the Inspector must be
believed when he says that he caught and duly recorded what accused
told him. Exhibit A contains a short and simple narrative, and one not
difficult to render in another tongue.

7. As to (¢).The deposition B contains a declaration at foot
that it was read to the accused in Telugu (a language he understands

pretty well) and pronounced by him correct. The “l—"d—‘;——m, a clerk

in the Denkanikota Sub-Magistrate’s office, proves the handwriting
of the clerk who recorded this declaration, and says the clerk
1s now in Mysore—i. e. out of reach of the Court’s process.
The statement to the Inspector (A) is stated by that officer
to have been recorded in answer to questions put by him, as required
by Section 161 Criminal Procedure Code—see I, L. R. XVI Calcutta
349. It is here pointed out that he told the committing Magistrate it
was “volunteered”, but this cannot be the case, for the evidence on both
sides shows that accused had to be sent for and brought before
the Inspector for interrogation. Question and answer are not recorded
n the note-book—this being contrary to custom—but I -agree with the
Assessors in thinking that the Inspector must be believed on the point.

8. Then itis said that accused made the statement A under
Police pressure. It is not alleged that any compulsion was used to him
by the Inspector. And that officer says he sent for him by a non-
Police man, and that no constables were present when he examined him.
Five witnesses have, however, been examined for the defence to show
that, prier to this examination, the accused suffered ill-treatment at the
hands of the Police, and was even threatened by the Head Constable
with inclusion in the case as a guilty person, did he not say what was
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wanted, The Assessors believed this evidence. I cannoy say I agree

s . 1st witness
with them. The cross-examination of the —5————

the most important witness in the case, shows that he is unduly
interested in these proceedings, and his story that the threat
of inclusion  in the case was publicly made (it is motwith-
standing supported by 1o other -witness) seems to be impro-
bable. The evidence of: the  2nd witness consists merely of a
repetition of what the accused told him; the 3rd witness speaks
to a_slap dealt accused by.a constable—for a reason unknown; the
4th and 5th to a cry from, accused of “ Ayyayo!” as he was with the
Police inside the Shanbhog’s house, and (5th witness only) to the
noise of slaps—this being during the afternoon, and when the whole
village was collected outside. Something, possibly, took place in the
way of pressure, but the evidence in proof of it seems to me far from
conclusive or reliable. In any case, the allegation against the Police
affects, even if proved, the punishment only—section 94 I. P. C.

, who is perhaps,

9. The Assessors found the accused guilty. But in coming to a
conclusion in the case, I have great doubts whether he can be legally
convicted on the alternative charge. If both the statement to the
Police and that made to the Magistrate are punishable as the same
offence under the first clause of section 193 I, P. C. there is, of course,
no difficulty in the case. And here I am referred to the judgment of
Mr. Justice Scott printed at page 219 of I.L.R.VIII Bombay. But,
with. every deference to the opinion of that learned Judge,* I cannot
brmg elf %0 See the soundness of his dictum that a Police investi-
gation under Chapter X1V of the Criminal Procedure Code is a ““ stage
of a judicial proceeding”. Explanation 2 to section 193 LP.C. does
not make it so, for the Police enquiry is not one directed by Law. It is
one, no doubt, authorized by Law, but that is another matter. The
charge of murder against Tirumaligadu might have been legally taken
up and dealt with by the Magistrate on a mere complaint made under
section 191 C. P. C., and the illustration to the section seems to confirm
this view, while, in section 4 C.P.C. (b), (¢), (d) the terms “investiga-
tion” “inquiry” and “ judicial proceeding” are strictly defined, and
the first of these terms alone made to cover “all” the proceedings
under the code for the collection of evidence conducted by the Police”.

The proceedings taken under section 161 cannot be both an “inv estiga- '

tion” and a * judicial proceeding”. I come to the conclusion that a false
statement made to the Police is, though no doubt punishable under
section 193 LP.C. (In re Karim Khan, VIII Caleutta 300), punishable
only under the latter clause of that section.

10. It is therefore a distinct offence from that contemplated by
the first clause of the section, and punishable differently in consequence.

11. Now, it has been held in T.L.R. X Bombay 124 (cf.also LL.R.
X1 Bombay 702 (Full Bench)) that an accused cannot be convicted on
an alternative charge of two different offences. The reason appears
both sound and obvious. Section 233—Criminal Procedure Code—

L
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'_er_l}'bins a separate charge (and separate trial) i the case of “every dis-
¢ tinct offence”. Where the allegation is that only one “distinet offence””
¥ has been committed (as in the case of an alternative charge for giving
false evidence i a judicial proceeding) it is open to the
Prosecution to show that it must have been committed either in
one set of facts or the other. It is also, under section 236 Criminal
Procedure Code, open to the Prosecution to charge an accused with
having committed one or other offence in the same set of facts. But
it is, as it appears to me, not permitted by the Code to say to a pri-
soner “either you committed (A) offence i (a) facts, or (B) offence in
(b) facts,” for the simple reason that the prisoner is then misled in his
defence, and “entangled in a logical snare”.

12.‘ Eor these reasons I hold that the accused cannot be legally O - ‘
convicted under the present charge and hereby accordingly acquit him. A
ODEI | ATESINF
(Signed) W. J.TATE, . APPELLATESIDE
Sessions Judge.

(True Copy)
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From
G. STOKES Esq.,
Collr. & Dist. Magte. of Salem.
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