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IN THE SESSIONS COURT OF SOUTH MALABAR.
¢
\< \/\/ U“‘&'%faﬂ e e 1Y ,7’( ot

™S t( o (
! ’PQ“QJ@AQ\,O_:RJL,O) ( .

MONDAY, THE 11ta DAY OF MARCH 1895.

Present:—R. S. Bexsox Esq., M. ., L. L. B., B.\IIRISTRR-AT-LAW, Ag. Judge.

CALENDAR CASE No. 12 OF 1895.

Queen-Empress  Vrs. ., Kaviyat Kunhunni Nair, d oo,

—

[Defended by Mr. M. A. Subramania Iyer, 1st Grade
Pleader. |
Offence ... ... .. .. Murder (Section 302 I. P. C.)
Opinion of the Assessors  (P. Kuttiraman Kidavu and N. Kondan Nair—Nairs).
Not guilty

Finding of the Judge ... Guilty.
,.1( P Sentence or Order .., ... Death, subject to the confirmation of the High Court
- i qhi Judgment,

-l ot ¢ “/bv(tﬂ In this case the Prisoner, Kaviyat Kunhunni Nair, is charged with having,
™ | on the 20th February 1895 at Matavur Amshom, murdered one, V elliangachalil

\', 1 Choyi, an offence punishable under Section 302 I. P. (.
, ~ 2. The Prisoner is a junior member of a respectable Nair Tarwad, and is first
ped. € o & orpintg: : ( evy ¢ ) ’ » v ’ g cousin of the Athigari of Matavur. An elderly Tiyan woman named Kuttiyatha,

|
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lived in a house and garden which she held on akanom demise under the Prisoner’s
=)

Tarwad. This house is 150 yards from the Tarwad house in which the Prisoner

generally resided, though he sometimes lived with the Athigari. In the same house,

with Kuttiyatha there lived her daughter Unniyanna, and son Unniri, and also the
son of Unniyanna, named Choyi, a child of three years. §

It is admitted on all hands that Just before sunset on the 20th February last
] the Prisoner and Unniri had a dispute in the garden attached to Kuttiyatha’s house,
and that the child Choyi was, during that dispute, murdered by three blows of a
chopper. The case for the prosecution is that the Prisoner being enraged with
Unniri ran after him with a chopper, and when Unniri ran into the house and shut |
the door and Prisoner was unable to forea it open, he avenged himself by killing J
the child who was in the verandah of the house. The Prisoner’s case is that he

went and destroyed Unniri’s plantains in revenge for injuries done to his garden

by Unniri’s calf, and that Unniri, in consequence, himself killed Choyi and falsely
charged him with the murder.

g
A

3. I have not the smallest doubt but that the case for the prosecution is true. ¢

4. Exhibit C is a plan of the scene of offence and the adjacent houses. Unniya-
nna, 1st Prosecution witness the mother of the m..__ Tanad 1413 after stating that
the house was held on a demise from the Prisoner’s Tarwad, narrates what occurred

1n these words :—




about 10 or 12 o'clock in the night.

(9]
“~

“ After getting the demise we planted plantain trees there. The Prisoner,
Kunhunni Nair, then told Unniri that he should not plant plantaing there and call-
ed him son of a bitch. The Prisoner objected to our getting the paramba as he
wanted to get the paramba himself to plant trees in. However we planted it up.
On the morning of the day my son Choyi died, my mother and I went to Kola-
purath house to weave cocoanut leaves, leaving behind us Unnirikutti and Choyi in
the house. We left before sunrise. Kolapurath is four gardens distant. We re.
turned home about 4 ». u., and found Unniri and Choyi in the house. Unniri told
us that the Prisoner had come there and abused him for not giving him sweet bread
on Ucharal day (11th February). It is customary for tenants to give sweet bread
to their landlords on that day. Unniri said that the Prisoner threatened his life
and abused him and went away. Unniri afterwards went to Patinharakuzhi house
to get a pot to water the plantains. During his absence two Cherumas, named
Kandakutti and Vallangi, came near the fence and abused my mother and Unniri
saying ‘son of a whore come out and we shall kick you.’ They said the same of
my mother and afterwards went away. Unniri afterwards returned and my mother
told him of the abuse of the Cherumas. Then Unniri went to the northern side of
the paramba and called out to know which son of a biteh it was that abused his
mother. Then he came and sat in the verandah. The Prisoner’s Tarwad house in
which he lives, as well as in Chirakalam house, where the Athigari lives, is on the
north of our paramba, separated from it by one paramba. The Prisoner came and
broke the fence with a chopper and cut down some of the plantain trees in our gar-
den with his chopper. Unniri went into the yard and begged him not to do so.
Prisoner said ¢ stay there you son of a bitch. I will cut you down asI cut the
plantains.” So saying he ran to the ridge near the yard and cut down
more plantain trees and ran after Unniri with the chopper in his hand.
Unniri ran into the house and shut and bolted the door. I and my mother
ran inside with him. Choyi, my son, was sleeping in the verandah., I
did not take him inside. Prisoner came and kicked at the door and said ¢ If you
do not open the door, son of a bitch, I will now kill your child.” We did not open
the door as we were afraid. Then we heard the child cry out in the verandah
* mother’. Unniri climbed up and looked through the trellis work between the wall
and the roof, and at once jumped down saying that the child was killed. We cried
aloud inside the house. This was a little before lamp lighting time. Hearing our
cries Patinhare Kuzi Chandu came to the house running and asking why we cried
ovt. Hearing his voice we opened the door, and on coming to the verandah saw
the child struggling in a pool of blood. It was not then dead, but was wounded.

It died in 10 or 12 minutes. Choyi’s age was 3 years. I swooned away, and so did
Unniri and my mother. After about 20 minutes we recovered and afterwards my
brother went to the Athigari at Chirakulam, saying that he did not find the Athi-
kari there. He went twice again to find him, but without success. Then I told Unniri
to take me to complain. Then he and I set out for the Taluk Cutcherry at Calicut

On the way we were joined hy Kunjan and

g gy =

g :
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Kelu. We reached Calicut next day after sunrise, and went to the Police Station

and complained.” : ) 3
Unniri (20d Prosecution witness) and Kuttiyatha (8rd Prosecution

Witness) give the same account of what took place. All three witnesses
gave their evidence in a perfectly simple and straightforward way and their testi-
mony was in no wise shaken by the severs cross-examination to which they were
subjected. The only discrepancy established is that Unniri says that Unniyanna
went with him when he went to look for the Athigari, whereas both the women
say that Unniyanna did not go. Considering their excitement and distress of mind
at the time, I think that Unniri, or the women, might well be confused on this point,
and that the discrepancy affords no sufficent ground for discrediting their evidence.
Chandu (the 4th Prosecution Witness) lives 230 yards from the scene of offence.
Though a half-brother of Unniri he gave his evidence with much reluctance, and
seemed anxious to favor the defence by giving his evidence in such a way as to make
it appear untrustworthy. This was probably due to the influence of the Prisioner’s
family whose tenant the witness is. The facts, however, spoken to by the witness-
es areall in favor of the prosecution. He says that hearing a ery from Kuttiyatha's
house he ran thither and met the Prisioner running away from it with a chopper
in his hand, and that he then went on and saw the child lying wounded in the
verandah and called to the inmates who came out and told him that the Prisoner
had killed the child. :

5. The above is the direct evidence against the Prisoner. Unniyanna and
Unniri reached Calicut, a distance of 14 miles from the scene of offence, on the
following morning and Unniyanna made her complaint to the Police (Exhibit A) at
8 4. M. In it she gave the same account of how the quarrel arose and how Choyi
was killed. The Police at« once went with her to the spot arriving there at
12 o’clock. One Constable (7th Prosecution witness) at once went to the Prisoner’s
house, but was unable to find him there or in the neighbouring houses. He at
length discovered him at about 3 o’clock on a jungly hill, three quarters of a mile
from his house. The Prisoner when he saw the Police ran away but was pursued

and arrested after a struggle. This evidence, which is uncontradicted and which

there is no reason to regard as untrue, goes far to show that the Prisoner was cons-

cious of guilt. An inquest was held the same afternoon by the Police and the Village
Magistrate (5th Prosecution witness). The only witnesses examined were the first
four prosecution witnesses, and their statements recorded in the Inquest Report,
Exhibit D, the correctness of which is proved by the Village Magistrate, are the same
as those now made by them. They gave similar evidence when examined by the
Magistrate (10th Prosecution witness) at the spot on the following day. The
Magistrate personally tested the possibility of Unniri seeing the murder in the way
alleged by the witnesses and found it to be perfectly possible.
6. Turning now to the defence, the Prisoner’s statement is as follows :—
“The calf belonging to Unniri and Kuttiy»*aa ate the young plants in my

aforesaid Pallichal Paramba. T drove it to the paramba belonging to Unniri. I




also got into his paramba. ‘You son of a bitch, I was telling you, four or five times
that your calf was eating up my young plants. TLet me see whether you woud feel
sorry if your vegetations are destroyed.” Saying this I broke with my hand Unniri’s
four clusters of padu vazha and four or five nendran vazha. I did this on the evening
of Wednesday last about the time of lamp lighting. ¢ Thamburan, you having thus
broke the padu vazha, I do not remain here. You give me many sorts of trouble,
You eject me from two or three places.” Saying this, Unniri went into his house,
dragged Choyi, the deceased child, and brought him to his outer verandah. Dur-
ing this time I was in the northern kandam (plot)'where Unniri had grown plantain
trees. Unniri said, * Thamburan you had better kill the child.’ I told him I need
not kill your child. I simply wanted to cause damage to your plantations in return
for the damage done to my plantations.” After saying this I was about to return
home from that plot when Unniri said ¢ I shall myself kill him.” With a chopper
(I think) he cut the neck of Choyi twice or thrice. He cut Choyi holding him
evect in the verandah. While he was dding like this Unniri’s mother and sister
cried out ¢ Kaviat Kunhunni Tamburan cut and killed the child.’ By that time 1
went tothe paramba where I had grown plantains. By that time 10 25 persons
hastened thither.” g
It will be observed that in this statement the Prisoner’s case is that Unniri’s
act was one of sudden impulse, committed without premeditation, and without pre-
arrangement with the mother and grand-mother of the child. Yet he says that they
when they saw their child murdered before their eyes made no protest or attempt
to save it, but instantly fathered the act on him. Such a story must be simply
incredible to any one who knows how affectionate even the poorest natives are to-
wards their children. The mother’s instinct could not have been so false to itself
and to her only son for so slight a motive as to be revenged on the Prisoner for a
trifling injury done to the garden. et us see, however, the evidence by which the
Prisoner’s plea is supported. The 1st Defence witness is a blacksmith, named
Perachan, who lives close to the scene of offence. He supports the Prisoner’s
statement as to the cause of the quarrel and as to the manner in which Choyi was
murdered. The witness is a tenant of the Prisoner’s Tarwad and his evidence
is certainly false. He coniradicts himself and his former statement before the
Magistrate repeatedly and his demeanour is as insincere and unsatisfactory as it
can be. He now states that he told the Head Constable (the 8th Prosecution
witness) on the 21st February the same story as he has told here, and he says
that the Magistrate did not examine him at all on that day. At the Prelimin-
ary Enquiry, however, he deposed that though the Magistrate and the Police
questioned him at his own house regarding the murder on the day after it was
committed, he did not tell them any of the facts then deposed to by him show-
ing that Unviri was the murderer. His evidence is completely contradicted by
the Head Constable (8th Prosecution witness) and by the Magistrate (10th Pro-
seention witness). They both depose that they questioned Perachan at his house

on the day after the mureder and that he then said nothing about seeing Unniri
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kill the child, but merely stated that when he ran to the house he found the child
murdered and learned from Unniri that it was the Prisoner who had done the deed.
ThLe Magistrate did not record the statement, but the Head Constable did, and re-
freshed his memory by reference to his note book when giving his evidence. It is
the fashion to distrust the evidence of Police Officers, but in this case the evi-
dence of the Magistrate removes all possible ground of suspicion.

The Defence 2nd witness is M, Kanaran Nair. He says that he went with
Perachan and he gives, more or less, the same account of what happened. His
evidence, however, differs in one important point from the Prisoner’s statement.
The Prisoner speaks of a conversation between him and Unniri after Unniri brought
out Choyi, but this witness says there was then no talk between them. The
witness admits that he said nothing to the Magistrate or the Police during their
local enquiry, though he knew of the Prisoner having been arrested for the murder.
The witness was formerly a Peon of the Athigari who is the Prisoner’s cousin, and

T have no doubt that his evidence is wholly false.

The Defence 3rd witness, Ahmed, says that hearing a ery heran to Unniri’s
house, and met him running away from it with a chopper in his hand, and that he
then saw Choyi lying dead in the verandah. He is a tenant of the Prisoner’s
family, and admits that though he knew of the Prisoner’s arrest, he did not tell
the Police or Magistrate what he knew in the matter. He says that they did
not question him, but the Head Constable and the Magistrate both depose that
they did question him on the day after the offence, and that he then said
nothing about seeing Unniri running away with the chopper, but, on the contrary,
stated that he was absent at a certain market until 10 o’clock on the night of
the murder. The Head Constable refreshed his memory from his note book when
giving’ his evidence on this matter, but the Magistrate had not recorded the state-

ment.

The 4th witness is a Cheruman, named Nallember. He says that he lives
close to the scene of offence in a hut on the land of the Prisoner’s tarwad, but the
Prosecution witnesses deny that he lives there at all. He gives evidence gimilar to
that of Ahmed, but admits that though he saw the Police next day at Unniri’s house,
he did not tell them anything as to what he had seen. Thisis the direct evidence in
support of the Prisoner’s plea, but reliance is also placed on the fact that, on the
morning of the 21st February, the Village Magistrate sent Yadasts (Exhibits B and E)
to the Police and the Magistrate reporting that Unniri had killed Choyi on the previ-
ous evening. The Village Magistrate, however, when examined as 5th Prosecution
witness stated that he only reached his house on the morning of the 21st and then
learned the fact from K. Kanaran Nair, the 6th Prosecution witness. The latter
could only say that he heard the story from some Moplahs of another Village whose
names he did not know. The witnesses knew nothing of the facts themselves and

1t is clear that no value ecan be attached to a mere ri_..... which mieht have been set

going by the Prisoner or his friends to pave the way for ms intended defence.

Fortunately the prompt arrival of the Police and Magistrate a. the scene of offence
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prevented the pre-arrangement of a false defence. There is not a word in the in-
quest proceedings to suggest a suspicion against Unniri, nor do the Magistrate or
Police appear to have received any information whatever tending to show that he,
not the Prisoner, was the guilty man. Looking at the influence of the Prisoner’s
family in the locality and the fact that his accusers were poor Tiyan tenants, it is
impossible to suppose that the Defence witnesses, if they really knew what they now
say they knew, would not bave come forward at the inquest presided over by the
Prisoner’s cousin, or afterwards, when the Magistrate came to the spot, and denoun-
ced the real murderer and saved the member of their landlord’s family from a false
and terrible charge. Had the positions of the Prisoner and of Unuiri been reversed,
the witnesses might, indeed, have hung back from fear of offending their landlord

-and the Village Magistrate ; but as matters stood they had no possible motive for

so doing. There can be no doubt but that their evidence, in all essential points, is

wholly false. I shall hereafter consider whether they should not be prosecuted for
giving false evidence.

A 7. The Assessors state that as there wag only one eye-witness to the Prison-
er’s guilt, they feel some doubt, and think that the Prisoner should have the benefit

of it. After what I have stated above, I need hardly say that I am unable to accept
this strange view.
8. I find that the Prisoner, K. Kunhunni Nair, i

18 guilty of the offence charg-
ed against him, iz, that he,

on the 20th February 1895, at Matavur Amshom,
murdered one Velhyangachahl Choyi,

under Section 302 I, P. O
9.

and thereby committed an Offence punishable
C. and T convict him of the said Offence.

The murder was a mogt brutal one, without mitigating circumstances of
any sort. The false and wicked defence, which attempted to fix the guilt on an
imnocent relative of the murdered child, shows that the Prisoner is not a man
with any claim to mercy. Subject to the confirmation of the High Court, I sentence
the Prisoner, K. Kunhunni Nair, to be hanged by the neck until he is dead. An
appeal against this conviction and sentence lies to the High Court, but, if made,

it must be made within seven days from this date.
(Signed) R. S. BENSON,

i Ag. Sessions Judge.
Case committed by the Second Class Magistrate of Calicut Town, in charge

of the Stationary Sub Magistrate’s Court, Calicut Taluq.
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