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Finding of the Judge: - 1st and 2nd accused guilty of wrongful conﬁnemin(t
' under Sec. 342 I. P. C.

All the accused acquitted of all other charges. / o

, : s
1st and 2nd aceuscd each sentenced to 3 months’ simple
imprisonment,

Sentence or order:/
3rd and 4th accused acquitted and
set at liberty.

Judgment: , The first three accused have been committed to this Court

charged under Section 348 I. P. C. with having wrongfully confined a man.narned

Shankara Bhatta from the evening of the 26th February last till about the midnight

of the 27th February at Tallur village, for the purpose of constraining him to res-

tore certain property. They have also been committed, charged under Section .331

1. P. C. with having committed gricvous huré to Shankara Bhatta during the night

of the 27th Febrnary for the same purpose. The 4th accused was committed on

charges of having abetted the above offonce of the 1st, 2nd and 3rd accused.

9. The charges on which the accused were committed were nﬂot Proper‘l{
framed and did not comply with the requirements of Section 222 and Sect{on .32)
of the Criminal Procedure Code. The charge should, as required by Section 222,
state such particulars of the time and place of the alleged ?ﬂbnce as are reasonably
sufficient to give the accused notice of the matter with which he is charged. :

The first charge as framed by the Magistrate mentions the ‘village l’n
which Shankara Bhatta lived as the place wh:&re. he was ‘f’mngf"_“y .conhned. No
doubt a man mighi be wrongfully confined within the limits of his village, but that
18 , allezation, I believe, in thi esse. The charge should have stated what
;b i 1’1 village it was in which ii was alleged Shankara Bhatta was
kg if‘if\:;vero dllege! that he had been confined in more places
d all those places.

particular plac
wrongfully confined, or s
than one, the charge should have mentione Py S |

The 2ad charge should have statcd more ueﬁmtel%’ than “on the night of
the 27th February,” the time at which it was alleged the gr.lcvous-' hurt wz.).s (';;lms‘c:d.
The place where it is alleged the'grlevous hurt .w.as cause‘d ls er1$tj.glyfo:1|t:.3e‘ lf:ogl
the charge. This is directly opposed to the provisions o.f Section 222 of the | r.- P
It is alleged that Shankara Bhatta was beaten three 1':1mes at three 'sep;zr.ft!te places
on the night of the 927th, and it cannot be made out from the Magistrate's charge
to which alleged beating the charge refers. |

These are not merely idle criticisms. Afier the trial in th}s case had
proceeded for nearly 3 days, the Court was unaware whn:t. the exact .oﬂence.s ‘Were
that the accused were being tried for, except one alleged offence for which the ?ourt
had framed a specific charge itself. The Court did l.mt know whether the ()ﬁf;n-u~es
the Court thought the prosecution was probably trying to prov.e :\'ere the offences
which the prosecution thought it was trying to make out, nor indeed whether the
proseeution had any definite ideas on the maiter at all.

The Code requires (Section 210) that the charge should be read and
explained to the accused and that a copy of the c.harge should, l'f reqlflred by the
accused, be given to the accused free of cost. This shows the ohject o.t the charg?,
namely, that the accused should clearly know what the exact offence is that he. is
to be -tried for. 1If the charge be not framed with sufficicnf, distinctness, the 0‘))@(:‘&
of this provision of the Code is defeated. T should not say so ‘lflll(lh abon.lt this
were it not that I think in cases where there are private prosecutions, Magistrate

should be particularly cautious to frame charges correctly. It is extremely unﬁ:
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to accused persons to be sent to stand their trial before the Court of Sessions on
\'ague charges and on vague evidence, and when prosecutions are privately con-
ducted —trom some cases that have come to my notice —it seems to me that in such
cases evidence of a vague and intangible nature is purposely left before the Court
and that the object of the prosecution is not, as it always should be, that the truth :
should be ascertained by true evidence but that somehow or other in the confusion
of vague evidence a conviction might be obtained. Magistrates should be on their
guard in such cases to prevent confusion and uncertainty. I personally think
private prosecutions are as a rule objectionable. In this case the Police reported
the charges to be false and the Head Assistant Magistrate ordered a magisterial *
enquiry. I think when a magisterial enquiry was considered necessary, it should

have been conducted either by a responsible officer of Government or by a Vakil
who had the confidence of Government,

ST NS o

Besides, when the charges are not properly prepared, there is great waste
of time in the Sessions Court. The Public Prosecutor is in doubt what the
charges are and cannot properly open the case, and the case is left for considerable
time in a state of confusion until the Judge has gone sufficiently into the details
of the evidence to be in a position to frame new charges. Thus, the trial in place
of being a trial in the proper sense of the word has to take to a greater or less extent
the form of a prelilmiuary enquiry as well.

3. In the present case a number of new charges had to be framed and added
by this Court. The Court refused to amend the first charge sent by
trate though it would appear to be unsustainable, because to amend it, as was pro-
posed, would have been equivalent to the Public Prosecutor withdrawing from a part
of the case as sent up by the Magistrate, and as in a recent case in which the
Public Prosecutor abandoned the prosecution Government appealed, the
not allow the withdrawal of any part of the case.

the Magis-

Court would

This Court refused to add a charge of having caused hurt to Sh
Bhatta’s father, because it did not appear that there was either
that alleged offence or a preliminary enquiry.

ankara
a complaint about

This Court added a charge against the 1st accused (for reasons given on
page 12 of notes) under Section 330 I. P. C. of having caused hurt to Shankara
Bhatta for the purpose of compelling the restoration of property by kicking him i
on the evening of Wednesday, the 27th Felruar /, at about 9 o’clock in the yard of |
the 4th accused. This charge will be referred to as the first added charge,
This Court also added another charge (the second added charge)

against o
the first three accused that they, atabout 9 or 10 r. M, near the house of one Subbi
in Tallur village, voluntarily caused hurt to Shankara Bhatta by beating

the like purpose —Section 330 1. P. C.

The third added charge was against all the accused, and was that they
at about 10 or 11 ». M. on the night of the 27th Febraary near the Asvatakatta i;]
Tallur village, voluntarily caused grievous hurt to Shankara Bhatta I,
kicking him in a way they knew to be likely to endanger his life for
pose (Section 331 L. P. ©.)

him for

¥ beating or
the same pur-
. The 4th added. harge was for wrongful confinement for the like

15 rong: nfinemel Urpose—. =
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: f the 27th February. The 3rd count chargedv‘the 3rdfacc(.1:‘;;«;
oot morm?g:nzd the 1st and 2nd accused in the wrongful confinement from
- with having joi R
forenooun of the 27th kgebll‘il::i;a Head Constable of Kundapur Police Station.- The
it I8 30;3“”6( two Constables attached to the Station. On the atte.rnml)]ll)
9nd and 3rd accllset‘ alret the 1st and 2nd accused were engaged at Tallur l‘ll t e
of the 26th Febmmlz:fszliqt was alleged to have taken place in the house 'of bhunt;n
investigation of a ¢ Cl St;r living at Tallur—a village 3 miles from ‘kundaf:ul;
Murthappa, a SChOO,n?: now appears, joined them on the morning of the -tt_"
F B e, ;:3 lccused Linga Bhatta’s house is next Shanti .\lurth‘dPPa:
ey Th(? ? 2:el hi‘mself in the investigation into the alleged t.heft. ;11
plonced. s lllt‘?"es I; seems that a woman named Putti had shortly befO}‘e the
PRI B B ¢ in occupation of Shanti Murthappa’s house, and ‘f“"“g “;
26th Februar}'. I)‘een g bet;veeu Shankara Bhatta and Putti’s duughtfar-m-la\;,flt
some. alleged ‘mtmmc.}’ Bhatta was suspected of having been concerned in the the l
ebur Ehtmslll‘;:?kam Bimtta was sent for and questioned about the alleged
ertain tha d

.

appe
Itise
e f the, 26th February and till
%= . - dush ight of the, :
visp Keg in. Wm“gf“; C(;[’;ftllr:e;g;tl:zf,]na%u;hih[::f hurt was caused to him a;l t;:-(:
il midmght-on lt e'i:avous hurt ai: a third place close to Tallur and that all this
SO Ta"l‘lm ];m( lg:;ct of constraining him to restore the stolen property.. e
sl I‘:l'thctr:ﬂ;)nutb-w, early in the morning of the 28th I“ebrfmrt}l;,a tasthl':nk‘;; ‘
be g s 1 S e 1 allen i well. It is also certain 4
o Shankf‘ ra 133-&::1: ’ldwfiﬁiﬁ g]}t:::i Murthappa’s yard by the 9th prosecu-
Bhatta's body was ;; : [?ng s péen sent for for the purpose and who got dow.n
. it S : l ~l{,f, a bamboo. It is also certain that Shanl'mra Bhal:as
e the wol by mw;ntta (1st prosecution witness) went to the Pot_all and vy eha
father {{amakrfshni t‘hiq son having been beaten and the Potail camfa in the
complaint to hun. a ouqt w;‘s held and a report made that Shankara leapt. into t e
morning and Bn. lm}l;(;\ici(le but that as the relations of the dece.ase(} questioned this
wel! :jmd commlflte'( o sent’ to the Kundapur Hospital for examination. :
decision, the body was tion witness A. S. Vittal Rao, Apothecary in charge (?f
7. The 2nd Pr.(;:(]}whe]d the post mortem examination of Shankara Bhatta's
p Iitlf:I(}ZP“e"mg‘i):;’t’im; began at about 5.20 P. M. on the 28th February. It was
body. € & :
partly corx’(ll‘;;itigll‘;)‘;::z:;ggal injuries were found on the hody:— ;A
(1) a group of small bruises on the right 1.1pper arm near the shoulder
L 8 he diameter of the whole group being about 1 mcl{. 5 R
joint—t e(‘)) a similar group of bruises about 1} inch in diameter a little lower

] ro <

down the ?;),g;ht::illil‘tr group of small bruises on the right scapular region 1j inch

1 diamete(r;) a similar group of small bruises on the lower part of the left side of

leg.  The group was 2 inches in diameter.
the back or on the upper paf't of t'he left leg m‘{g:-hv ¢

o sn:r‘ "" '/

o . ¥

SFiga
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sitting in the veranda of hey
" hp,r.h'-and Thee She 1

Wi . o

bréad on the front of the left leg below the knee, and two other small bruises ne
the right ankle,

There was also a hruise belo
a bruise 1 inch long by 1 broad be
long by ! broad and { inch distant from one another above the right breast.

Internally, it was found, according to the witness, th
rupture about } inch long on the Joft pulmonary artery —about 2 inches from the
bifurcation of the pulmonary arterjes, The rupture was helow the interspace
between the cartilages of the 2nd and 3rd left ribs.

Both lungs were found congested and the membranes of the brain were
also congested.

w the left breast 1 inch long and 1
) 2
low the right breast, and 5 sm

- Everything else was normal.

8. The rupture of the loft pulmonary
opinion have been the result of the blow th
But as that bruise was between the Gth

alleged rupture, it cannot be said to be
rupture. :

The congestion of the lungs could not possibly be a result of the rupture
of the pulmonary artery.  How in this case there

the lungs and rupture of the left pulmonary artery has not
explained by the prosecution. The defence theory is that there
the artery but that the artery was cut in the post morzem examination, and it is
argued in support of the theory that an injury to the artery that was oblique (as
the ipjury was in Shankara Bhatta’s case) and not eithey across or along the line
of the artery was unlikely to have been caused by a blow or by
In support of the theory it is further argued. that the

artery might possibly in the witness’s
at caused the bruise below the left breast.
and Tth ribs and so 3 or 4 inches from the
at all probable that that hlow caused the

can have been Zoth congestion of
een  satisfactorily
Was no rupture of

external violence.
Apothecary did not dissect the

was, it is argued, hecause the body was touch
As to this theory of the defence it 18 not neces
presently appear, it will not be necessary for
come to any decision about the cause of the inj

a person of the sweeper class,
sary for me to say more, for, as will

me for the purposes “of this case to
ury to the artery,

THE 3rD ADDED CHARGE.
9.  The most serious

The prosecution theory is that the four accused too
a hill close to Tallur and there nearan Asvatakatta

grievous hurt to Shankara Bhatta, that the

keeping the body for a short time resting against a pyal at the entrance to Shanti

Murthappa’s yard, they threw the body into the well in the yard and then rajsed a
cry that Shankara Bhatta had fallen into the well,

This charge, I find, is not supported by any reliable evidence,

Subbi, an old woman aged 60 with bad eyesight, depbses that as she was

heard a cry “Ayyayyo” in front

(a seat undera Peepul tree) caused
Y carried him hack to Tallyy and after

house one night, she

J3w 1t was Sh%uk]ar - Bhatta’s cry and that he was taken Drs
well and took out Shanswiris 2J's bodV. T here rs oo EET I e\ )

ar

broad, and
aller bruises ! inch

at there was an oblique

—
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e ) ,”‘.-.‘; ‘ a servant when he was at Tallur., He deposed that some one of the 3 Police men

oy A {‘ 5| told him to sit on the pyal in Shanti Murthappa’s yard, that he did so, that the

; . : & g H 3 Police men took away Shankara Bhattas towards the Asvatakatta, that he heard

woman is of the prostitute class and is a servant of the temple of which Rama- 1 3 eries of “Ayyayyo” and that afterwards the Police carried Shankara Bhatta back
krishna Bhatta is a Moktessor and she lives on temple land. So that practically i1 B | and put him sitting leaning against the pyal, and he was told to go. Before the

no weight whatever can he given to her evidence simply because she gave it. ‘ } L Magisirate he deposed he saw from the road Shankara Bhatta’s body thrown into
If the prosecution wished to have any weight given to her evidence, the prosecution ; the well, but before this Court he denied it, that is to say, he said nothing about

should have made her tell her story in the minutest detail. Tn place of that her it and said he did not know where Shankara Bhatta was when he left.

story was vague and indefinite. Her story is in itself very improbable. Tt is much : kg Devadiga Venkata’s evidence so far as it has any bearing on this charge
more likely that if any one was being heaien near her house, she would have gone ; " is probably totally false. There is no reason why he should have been made to
inside and shut the door than have paid any attention to the beating. It is highly B 4‘ s £ sit on the pyal, and it is the last thing the Police would have been likely to have
. improbable that she would have gone outside to watch what was going on when | | ordered him or to have allowed him to do. If they were going to beat Shankara
| | the men were, as is alleged, returning; and she said nothing to the Police Inspector, | , : . . Bhatta, the witness would have been sent homeo. He was examined by Police Inspector
1 | who investigated the case, about her having done so. f ’ ‘ ‘- | Boyer, but told him nothing that he noyw deposes to in support of the charge of
! " The other witness whose evidence bears directly on this part of the charge i grievous hurt. .
~ is Timmanna. : He is a- nephew of the complainant Ramakrishna Bhatta. Tim- E ' Another witness, Venkatesha Prabhu, also deposed that he was in Linga
manna says he was sleeping on the pyal of a temple close to his house, that he heard | Bhatta’s when Shankara Bhatta was taken awa y and he heard cries and was afterwards
Shankara Bhatta ecry out and that he went first to a tamarind tree and then to a | ' | £ told by Linga Bhatta to go and he went. Heé did not tell anything about this to :
lane and from the lane, he says, he saw the beating that is the subject of the charge Bk ; % Inspector Boyer. He told Inspector Boyer that after Putti was brought to Linga
now under discussion. . , I g ‘ Bhatta's, Shankara Bhatta prostrated himself at Putti’s feet and asked her to return 4
The Magistrate of Kundapur went to Tallur on the 1st March and made | 8 the jewels and that when the Police were questioning Shankara Bhatta, he ran away
enquiries as to Shankara Bhatta's death. The witness says he told th.e M::gistmte | & and threw himself into ‘e well. This story is totally different from what he told
what he saw bust that the Magistrate dil not record his statement. It is impossible BE P this Court. He told this Court that he did 1ot sce Putti at Linga Bhatta’s that ‘
to suppose that that can be true. At any rate, the prosecution has not called the W , night at all. A
Magistrate to corroborate the witness. The Police Inspector deposed that the : i 48 i Ramakrishna Bhatta, the father of Shankara Bhatta, in this Court deposed
witness showed him the place where h= said he stood and that it would have heen . A «~ L , : that he was sﬁléef)“(mt‘ e pyal of Subraya Prabhu’s house near Linga Bhatta’s, and
impossible to-have seen from there a beiting going on at the Asvatakatta. It was - 1 . that he heard Linga Bhatta cry out “Shankara Bhatta died having fallen into a
argued for the prosecution that the Police Inspector was unreliable, but he seemed 1 1. | “well”” and that as he was going to the place, some one eried out “Who is that?”
to me to give his evidence in a perfectly straightforward and satisfactory way. R i and that he got afraid and went home, told his brother to go to Kundapiir and he
Timmanna told the Inspector that after he heard Shankara Bhatta’s cry he wakened >| i d went to the Potail’s. There is no doubt that the witness has suppressed almost all
his mother. Before this Court he den'ed it. Timmanna also told the Inspector i 2 that he-knew. He told a different story on this point to the Kundapur Magistrate /|
that he took a stick with him. Before this Court he denied it. ' K 1“ 5 on the 1st March and afterwards to the Inspector. 2
In my opinion Timmanna Bhatta's evidence cannot be credited. Tt is 2 ' I 10. It would generally be enough to say that the evidence in support of the
probably totally false. : 1 | charge is unreliable, but in this case I must say a few words about the final part of
The charge really rests on the evidence of Subbi and of Timmanna Bhatta, - I . the theory of the prosecution, n'flmely, that the accused threw Shankara Bhatta’s
and as their evidence cannot be believec the charge must fail. " There is, however, : I 2. body into the well with the object of representing that he committed suicide,
some other evidence bearing on the charge to which I shall now refer. . f 3 ! ; Before this Court no witness gave any evidence in support of this theory, But
There secems to be no doubt that the 5th prosecution witness Rama ” I ! : before the Magistrate, as I have said, the 3rd prosecution witness Devadiga Venkata
Bhatta was sent for on the night of the 27th of February. He took with him to , ' & deposed that he saw this bei"{:’ done. Before this Court he denied it.
Linga Bhatta’s house 5 rings that Shankara Bhatta had given him, but as soon as ,‘ : b " ; O“' the 1st Mamh. Linga Bhatta, the 4th accused, made a sworn statement
Shanti Murthappa said they were not his rings, the rings were returned to him. ;‘ : . i b3 I?efore the I\und’apur Magistrate who went to TaHul: to hold an enquiry about
This witness told the Inspector that as soon as his rings were returned he was told | Shankara Bhatta. S. deatly; sud the' statement has been filed by the prosecution and
to go, and that he went home. This was very likely. But in this Court he 1 glliuklid asBl?}i:blt Iz.t Hfl S:lid tl'mlt ;gi" R.a:lm }Ehatta; left with the rings,
deposed he was told to stop at Linga Bhatta’s and that he sat on the chavadi of j l _ ; i ;ra a] ;viz ];);vale : 'es By ?tl(; tk 'antltl; .urthagp:,s h01.1se and a moment
Linga Bhatta's house while Shankara Bhatta was taken away and that he heard - il | e d . 0]:1 a. something had fallen into the well, and
cries and after some time Linga Bhatta, 4th accused, came back and he was told to i Cii 8 -tarch wa.s SOt A s?un Sl ey ”) the wflter of the We_“ and after that
go and he left. T thiok it is much more probal),le that the story he told the Inspector ,»_‘L- ? i |f K};sa Beblhfya d:;? eléded tmtonhfiv‘::li'm II‘U;;::II‘;ZI.IX'Z'& 'wa;‘s e'Bxamme(.l as the 9th
~was the truth, for it does yot appear that the Police coulg ;;ave R e f ' witness be ore‘ is Court. § 1.(, '-L istance from Shanti Murt.happa’s
A e i . g &, W s ¥ Ay ; ' house and there is no doubt that he was called that night and that he got into the
F7 BiE well and took out Shankara Bhatta’s hody. There is also no doult that attempts
1 s :
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according to native ideas were made to’ restore animation and that with that object
the body was covered with rice. The defence did not call witnesses hecause p(m
bably t]'Je def(*nc(f want(‘id to have the last of the arguments, so that there is hardly
any evidence before this Court in support of the theory of suicide. I think I 11'1\"0
stated all the evidence there is. The Medical evidence is not in my opinio:; in
conflict with the theory. Even if the pulmonary artery were l‘llptlll‘ed; the rupture
may have been caused by the force of, the hlow with which the water was struck
The blow would be of very considerable violence as the well was rather deep—-‘ )ex\
haps 15 feet or 16 feet to the level of tbe water. There were roughly dressed ]}ocrs'
across half the mouth of the well and the diameter of the well was 0.111\' 6 feet tit
was partly cut in laterite rock, and partly buils up of laterite stones. and a;, the
bottom of the well there were some loose laterite stones. The depth :)f' the water
in the well was up to Kusa Belliya’s neck i, e, less than 5 feet. Under tl;c*e
circumstances, the difficulty is rather to a(:co’unt for there being so few and :o
trifling injuries on the body. The injuries that there were, in scv:m] cases, I refer
to the groups of smaller bruises; look very much like injuries caused by ’(‘omi.no'
in contact with the uneven surfaces of laterite stones. There is thus on on;e sidz
the prosecution theory which is not supported by any evidence on which iu‘m'
opinion, any reliance can he placed; and on the other side there is the defenme’theOL')'
of suicide which is supported by some evidence and seems, I think, probable. :

THE 2ND ADDED CHARGE.

11.  This charge rests on the jame evidence as the 3rd added charge with

10 -0 T > r v - -
Whl(,]:l I‘hﬂ\(,‘]ll.st dealt. The evidence is, as T have said, in my opinion totally
unreliable. )

TuE 18T ADDED cHARGE.

£

12.  This charge is that the 1st sccused kicked Shankara Bhatta in the vard
of the 4th-accused Linga Bhatta’s houso, ‘ 2
: The charge is supported by the evidence of two witnesses who depose
they witnessed the assault. These witnesses are Ramakrishna Bhatta and V e'p]-:
tesha Prabhu. Ay LR
: Ramakrishna Bhatta is the father of Shankara Bhatta, and he deposed h
was sitting on a chavadi in Linga Bhatta’s yard, that the 1st accused came t the
yard of the house dragging his son and that he kicked him on the left side ‘)O : ‘e
times, that his son became unconscious and that he interceded and was toid t ‘i e
and he left and went to Subraya Prabhu’s chavadi. ¥ o
Venkatesha Prabhu the 4th prosecution witness deposed that he was
Linga Bhatta’s and had heen questioned by the Police about the theft th“ s :-It
accused came dragging Shankara Bhatta and kicked him on the right e
fell down unconscious. ¥

ave,

side, and he

‘ The evidence of these two witnesses was in itself very unsatisfactopy The
evidence was chiefly remarkable for the vagueness of the account of what rl;ev said
ha ; o . y » ¢ Yy 8al

.pI?ened Even if the evidence stood alone, the only conclusion possible in
opinion would be that it was not reliable, ji

But the charge is not supported by the medical evidence

. Vg Itis in ¢
flict with it. rere ) s
There were no marks on Shankara Bhatta's

body of his having heen

iy Stirtac Y
dragged along the surface of a yard, and there was no mark eithep on the
or on the left side of Shankara Bhatta's body that was in eye
probably caused by a kick or kicks.

right side
N a remote degree

AT g

Besides, nothing was said about this alleged offence in the complaint that
was presented to the Kundapur Magistrate on the 28th February. On the 1st March
when the Kundapur Magistrate examined Ramakrishna Bhatta, the story was first
told though not in the exact form now deposed to.

If this charge were really true, that is to say, if the complainant had seen
his son dragged and kicked so violently that he bhecame unconscious, would the

father have remained quietly seated on a neighbouring pyal? Would he not have
From his subsequent conduct

at once gone off to the Potail and complained?
Moreover, when

in this prosecution, it may be assumed, I think, that he would.
towards morning after his son’s body had been taken® from the well he did go to
the Potail and made a complaint, nothing was said about this charge. What was
said, according to the report, was that Kusa Belliya told him his son had been
beaten. If Ramakrishna Bhatta had been an eye-witness to his son receiving 2 or
3 violent kicks, it may be assumed he would have mentioned it. .

The evidence on this charge is in conflict with the evidence of Venkatag"
Subbi, and of Timanna Bhatta, but I do not attach any importance to that as I

altogether disceredit these witnesses.

4TH ADDED CHARGE, 18T COUNT.

13. There is no reason to doubt that the 2nd accused Went on the evening or
afternoon of the 26th February to Ramakrishna Bhatta’s house and brought him
and his son Shankara Bhatta to the Head Constable, the 1st accused, at Shanti
Murthappa’s house. There is also, I think, no reason to doubt that the complainant
and his son returned for their meals to their house, but went and slept at Linga
Bhatta’s house on the night of the 26th February. The incident about Shankara

Bhatta and Ramakrishna Bhatta going from there to a neighbouring pyal early ia

the morning of the 27th, where Shankara Bhatta was questioned by the 4th accused,

Linga Bhatta, is also, I think, true. I also consider that from there Shankara Bhatta

went to Shanti Murthappa's house and that he sat on the pyal of the house

during the day except when (accompanied by the 3rd accused) he went home for

meals. I also thipk that from there he went to Linga Bhatta’s house some time

during the night of the 26th and 27th February and that he remained there for some

time, that is to say, till he (as I think probable) left and committed suicide.

I think the prosecution witnesses have suppressed the truth about the
occurrences at Linga Bhatta's that night and have given a totally false account of
what happened. After Rama Bhatta had been given back the rings, he, as I think,
Jeft. I think it is very likely that the story told to the Kundapur Magistrate that
Putti was sent for and examined that night is true. The Police that night conti-
nued, I think, to hold their investigation. 1 also think that it cannot he believed
that any serious violence was offered to Shankara Bhatta.

Three main questions arise with reference to this charge:—first, was
Shankara Bhatta from the evening of 26th February to about midnight on the
97th February kept under restraint by Ist and 2nd accused? second, was the
restraint wrongful? and ¢hird, was it restraint with the object alleged in the charge,
that is to say, to compel the restoration of the stolen property ? :

As to the 3rd question, I think there is no sufficient evidence to support
it. There is no evidence that the accused or either of them said to Shankara Bhatta
“Unless you deliver up the property, you will not be allowed to leave.” I do not
consider that there are any facts proved from which it could be reasonably inferred

that, although such words were not actually spoken, their meaning was conveyed
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(/,
hat the Police could have had
1ement Shankara Bhatta would

to Shankara Bhatta. It is not in the least likely ¢
any expectation that in consequence of mere confi,
have given up the property if he had it

With regard to the first question, I thipk the
kara Bhatta was under restraint. On the evening of the
st accused, told Shankara Bhatta to return.
Linga Bhatta had gone off to Gangoli to cong,
likely that the Head Constable told Shankara Bhatt
\\'an{ed in connection with the information Linga B
loger. Shankara Bhatta came back with his beddi
chavadi. The confinement, if any, would have hegun

Shankara Bhatta slept in the chavadi and it would appear that the Head Constable
and 2nd accused slept on the same chayadi—one on each side of him-—anq that his
father was not allowed to sleep on that chavadj, I
- Shankara Bhatta was then restrained from
me impossible to say that he was sleeping voluntarily on the Byl
ordered by the Head Constable to come, He was not merely
and there is evidence the 2nd accused threatened him,
was from the time he came under restraint.

[ think that restraint continyeq till
midnight on the 27th February, when Sh

ankara Bhatta threy himself, a5 T think,
into the well. There is satisfactory evidence that Shankara Bhatta wag most of

the 27th February on the pyal of Shanti Murthappa’s house. There js evidence that
the 2ud accused forced him to sjt there. The evidence that the 3rd
a pyal near that on which Shankara Bhatta was sitting is
think it is also true that when Shan kara Bhatta went home for megls the 3rd accused
accompanied him., Tt is also, T think, probable that Shankara Bhatta was o
allowed to go for night meals on the 27¢h February to his house, ang that he was
taken from the pyal of Shanti Murthappa’s house to Linga Bhatta’s yard. T d,
consider it proved that he was taken to the Asvatakatta at all,.
he was at Linga Bhatta’s til] he left to commit suicide, ‘

evidence shows that Shan-
26th, the Head Constable,
It is likely that at that time
Ut an astrologer. It is also
4 to return in case he might be
hatta might get from the astro-
ng and slept on Linga Bhatta's
on his return to Linga Bhatta's,

think it muyst be held th

at
going wherever he wished,

It seems to
He had been
requested hyt ordered,
I think it must be held he

accused sat op
also, [ think, true, and [

do not
I think it probable

Shankara Bhatta was kept at Linga Bhatta’
further examined as to the theft in case of
restraint was wrongful. It does not appear that
' power to give Shankara Bhatta a versal order to attend at Linga Bhatta’s, Undey
- Section 161 he could have examined Shankara Bhatta, or under Sectjon 160 he
‘, could have by a written order required his attendance, The Section ( 160) does

not say for what purpose his attendance could he required, but pegq with the
next Section it would appear to mean his attendance ¢

purpose of examining him. The power given by Secti
The word “attendance’ implies waiting.  But would it
long would it be legal to keep a person summoned y
Does it mean till the examination was finished or ti]
If the order under Section 160 is not obeyed
Officer who issued it has any legal power to

be legal at all of for how
nder Section 16( véaiting?
I he had leave to depart?
y 1t does not appear that the Poliee
compel the attendance of the person
g him under appegt.
Officer has no legal power

n160. T think the reten.

summoned, that is to say, he could not send a Consta}e and brin
It would also appear, as it seems to me, that a Police
to retain a person whom he has summoned undey Sectio
tion in this case was wrongful.

— 1y -

X
L 4TH CHARGE—2ND AND 3RD COUNTS.

’ 14. It is argued that there is no evidence against the 3rd and 4th aceused in

bk Of:rtll::s:vzl;:;iezgainst the 3rd accused is that he sat on one pyal and
Shankara Bhatta on another in Shanti Murthappa’s yard on the. 217th an;ife :::.t ;(1:
followed Shankara Bhatta to his house and back. Tt was cer;a.m y :o zst e
the 3rd accused merely to watch Shankara Bhatta. So far as I see, it m
i more,.

o them'll‘jl:; ei?:les’:)w Ihililndk,r:i reliable evidence against the 4th accused. It is
argued that tilem was ;m admission of guiltin Exhibit D, the :O.ta.tement 4th acI(l:usz(;
x;m%‘le to the Kundapur Magistrate on the 1st March. I.Sut that is not so. The ‘z:. eé; .

ission depends on the meaning of asingle word which has been translated “too '
?2:1;::(::ord does not imply that Linga Bhatta compelled Shankara Bhatta to go
)
is: 1h'lm. The result is that the 1st and 2ud accused are with reference to section 238
Cr. P. Dé. convicted under Section 342 L. P. C. of having ?\.'rongfully confined Shan-
kara Bhatta and that on all other charges there are acqu'lttals. 3

16. The 1st and 2nd accused are men of long service and good character, l}t
it is a matter of so much consequence that Police Officers sho.uld lfot excet:l t];.eir
powers, that for this reason as well as considering the result in this c(z;.se t atdot o—
lowed the powers being exceeded, I sentence the 1st accused and 2nd aceuse
¢ mo“fhs’; 1;221:31;“;::;21291:;; I think the powers of Police Officers should be so
clearllv‘ ia.id down that there could not be any possibility of their being mista;{en. OIn
this case the consequences of this not being done have been most deplorable. One
man has committed suicide. The four accused and another man had a false charge
of deliberate murder brought against them. The four accus.ed have had to undergo a
long trial in this Court—the greater part of the charges being probably false. . Ar}d
the first two accused, who seem respectable men, and who have had a l.ong service in
the Police and have each a good character, are ea(:.h sentenced to a term of imprisonment.

18. The 3rd and 4th accused are set at liberty.

Mangalore, ;
20th June 1895.

(Signed) W, G. Holmes,
Exd. U. Narasinga Rau. Sessions Judgg_
(True copy).
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.

o the Hi q h . ¢ Wednesday, the thirtieth day-of October,
J One thousand eight hundred and ninety-five.

A
PRESENT :=—
4 | /Vm/wﬂch / 95 . . No. 22 7 / Taz Hosovraste St ARTHUR J, H. COLLINS, Kr., Chief Justice, . é
AND

Tag Hosovraste Mr. Justice PARKER.

B
Y

Enclosure _L

-y

| Judicial. | B

{ CrimiNAL AppEALs Nos. 296 axp 308 or 1895.

{ - conir).
Francis D’Mello .. Appellant in 296 (18t Prisorer).

Mahomed Usman s we ... Appellantin 308 (2nd Prisoner).

L 3 S\ « Appeals against the Sentence of the Court of Session of the Soath Canara Division in Case
Wo. 15 of the Calendar for 1895.
' o
Crivrvan Revisiox Case No. 424 or 1895.

| ]
| : (Taken up No.21 oj' 1895.)

¢ ' ‘ Franecis D’ Mello, ) Accased in Calendar Case No. 15
of 1895 on the file of the Sessions

Mahomed Usman,
Paul Machado and Court of South Capara.

. Linga Bhatta.

These Appeals and this Revision Case coming on for hearing on Monday, the 21st Instant
after the receipt of the report called for in the order of this Court, dated 5th September 1895, and
Counsel not appearing on behalf of the Appellant in Criminal Appeal No. 308 (2nd accused
in Criminal Revision Case No. 424) and the 3rd and 4th accused not appearing in person or by
Counsel : Upon perusing the Petitions of appeal, and the record of the evidence and proceedings
and upon hearingvthe arguments of Mr. B. G. Wedderburn, Counsel,
and of the Honorable Mr. C, Sankaran Nair, Vakil for the Appellant in Criminal Appeal No. 296
(1st accused in Criminal Revision Case No. 424), and of the Puablic Prosecutor in support of the
b conviction, and the cases having stood over for consideration till this day, the Court made the " 3

4 following .
ORDER:=-

b8

5010

|
||
|
s
1
H before the Court of Session,

§ | The Appellants in these two Appeals were the Head Constable and another Constable of the,
q- Kundapur Police Station in South Canara and were charged with two others (another -Policé’_
. ¢ Constable Paul Machado aud one Linga Bhatta) with offences under Sections 348 and 331 of the
; I Penal Code. 'The two latter were acquitted, bub the two former were convicted of wrongfal
confinement under Section 342, I. P. C., and were each sentenced to three months’ simple”
| imprisonment. On the appeals coming on for hearing, it appeared to us that the judgment
of the Sessions Court was seriously defective and that many irregularities had taken place. We
therefore directed notice to issue to all the four accused to shew cause why they shounld not ba

retried, and the whole case is now before us.

T TR . - ”

~

| It appears that in February last a theft had oceurred in fhe house of one Shanti Murthap pa % Gy S
at Tallar and the Police wers endeavogring to detect the offender. For some reason which does Grmsin, &

| & w, suspicion fell upon the deceased Shankara Bhatta, which suspicion appears to have Wm
‘ Heen intensified by the opinion given by an astrologer that he was the thief. That Shankara Bhatta
L the 26th and 27th February is not denied, end"tii Sessions Judge
o finds that he was in wrongfal confinement up to the time of his death. This ocenrred about mide
the Judge being of opinion that he then committed suicide by throw.

Ve ' | '\" night on the 37th of Febrnary,
| ing himself into a well. What induced Shankara Bhatta to commit suicide the Judge does notex. |

’ LR SRR RS
S BRI i {
5% :
’

was detained by the Police on

%iffi
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plain, and in his Judgment he has ignored, and practically refused to give any weight to, the medical
evidence. But the medicalevidence is at all events conclusive on this point,—namwely, that drowning
was not the canse of death. For some reason, which it is impossible for us to understand or appreciate,
the Judge at first refused to allow the question to be put, but the description already given by the
witness ¢ that the larynx, tracheaand bronchi were normal in appearance and that there were no
foreign bodies or disease in them ” conclasively shews that death was not cansed by drowning
(See Taylor’s Medical Jurisprudence, 3rd Ed. Vol. 1L,P, 8). The presence of a froth in the pharynx,
larynx and bronchial tubes are invariable concomitants of death from drowning. The prosecution
evidence was to the effect that Shankara Bhatta had been detained and kicked by the accused,
or some of them, in order to make him confess, and that, when they found they had gone too
far and that the man was dying, they had throwa him—quite unconscious, but with life not quite
extinct—into the well, and then raised a hue and cry that he had committed suicide, in order to
conceal the real canse of his death. The medical evidence was that death was caused by '
ruptare of the left pulmonary artery, the result ofexternal violence to the chest, and the apothe-
cary deposed that the body was covered with masses of bruises and that the injuries were not likely
to be cansed by a single fall. How this evidence can be reconciled with the theory of suicide ‘
adopted by the Jadge no attempt has been mafle to explain.

It swas apparently argued that there waano ruptare of the pulmonary artery but oanly a
cut and that this cut was made after death in the post mortem examination. The Judge stated:
that it was not necessary for him to come to.any decision upon this point. In this view we are
quite unable to agree. The point appears to us to be one of great importance. Besides this, the
Judge shoald have considered how the masses of bruises spoken of by the medical officer counld
be acconnted for.

The Sessions Judge has dwelb upon the discrepancies in the story as told by the prosecution
witnesses, and appears to have relied chiefly upon the evidence of Inspector Boyer: (1_,1 th wit-
ness),—buthe has entirely omitted to consider how strongly the medical evidence, unless it can be
explained away, supports the prosecution story. 'The father and friends <?f the .deceased appear
to be poor and aneducated rustics and they were placed under every possible dlsaflvantage. 1t
i8 qnite olear that the whole influence and efforts of the Superior Officers of the Police were first
directed to prevent any magisteri ] investigation at all and that when this—through the firmness of
the Head Assistant Magistrate—was rendered impossible, the next effort was to prevent, at any
rate, alocal investigation by the authoritieson‘the spot. Notwithstanding that the Head Assistant
Magistrate had refused a transfer, the District Magistrate granted one on the ez parte statement of
the first accused, forwarded through the Supeyintandent of Police, to the effect that the Kundapur
Magistrate was prejudiced against him. | The District Magistrate in his order accepts
this statement without calling upon the Head Assistant Magistrate or the Sub-Magistrate
for any explanation, and he actually did this on the petition of a public servant, who
was at the time evadingigwarrant and absconding from justice, without requiring that the
accused should first surmr to answer to the charge.

1n connection with the efforts of the Police to burke enquiry into the complaint againsk
members of the force, we find it necessary to vefer to the conduct and evidence of Inspector
Boger. He arrived on the Ist of March before the Kundapur Magistrate had completed his
local enquiry. On the 9nd of March the Magistrate left, leaving the Inspector to go on with
the enquiry, but the record shows that he gave positive orders that a charge sheet was to be
prepared. Those orders were disobeyed, and on the 8th of March the Inspector sent a referred
charge sheet to another Magistrate. Mr. Slight, the Head Assistant Magistrate, to whom this
was sent, very properly insisted that a Magisterial enquiry should be held and refused to transfer
the case. Then followaghthe successfal application to the District Magistrate which was snpported
by Inspector Boyer at the Superintendent of Police.

We tarn now to Inspector Boyer’s evidence before the Committing Magistrate and before
the Sessions Court; from which we gather that the Inspector was living in the same house with
the accused D’Mello at the time he was conducting the enquiry agaiost him. He accompanied ;
the accused’s Vakil to the Court of the District Magistrate on the 18th of March to ask for a

3
{

transfer. He admits that he saw the accused on that same day and spoke to him. He admits
also that the acensed had been absconding from the 15th of March and that a warrant of arrest
had come into his hands on the 16th of March, yet he never arrested him on the 18th of
March, and in fact the accused was at large until April 5th, on which day he seems to have put
in a voluntary appearance before the Sub-Magistrate at Udipi, to whose Court the case had '
been transferred. On March 31st (page 40 of the Magisterial record) Inspector Boyer writes

to the Udipi Magistrate that “ he learns from the Superintendent of Police that it is not unlikely

that the Head Constable would volaatarily appear before the Court at Udipi to which tribu-

nal the case was transferred. The warrauts were sent to Udipi for execation.”

From Inspector Boyer’s evidence it appears that, instead of executing the warrant, it was
sent to the Superintendent of Police for orders on the 16th of March. It is thas clear that it was
held in suspense from March 15th to 3lst. From these facts we find it difficult to refrain from
drawing the inference that the Superintendent ot Police assisted the Head Constable to evade a

local enquiry and at all events passively connived at his absconding after the warrant had been
issued for his apprehension. :

There is another point as to which Inspector Boyer’s evidence calls for notice, as shewing
the spirit in which this case has been treated. In his deposition before the Udipi Magistrate
he speaks of the case against the Police as  simply a farce.” Now even adopting the view
most favourable to the defence, Shankara Bhatta was moved to commit saicide after he had
been several hours in illegal confinement, there being nothing more tangible against him than
the pronouncement of an astrologer. Iv our opinion such an occurrence is by no meansa farce
but an event of very serious import demanding the strictest investigation .

We are fally sensible of the difficulties attending a retrial after so great a lapse of time, but
the case is so serious and the Judge has lost sight of so much that was important in the evidence

| that we feel it our duty to direct that the case be further investigated, We set aside the pre-

sent convictions and direct that the accused be re-tried.

The re-trial will take place before Mr. Holmes’s successor in the office of Sessions Jadge
of South Canara, and the Sessions Judge will of coarse be at liberty to add any charge which
may seem to him exyedient- :

By the Coart.

[Lefurd ) G Ta9tonubn.

Dy. Registrar,
Appeliate Side.

(2 .44«4:&4(7/
#W,
LA Suihe -

Exd. S, R. Subba Row.

PRINTED BY G, C. AND CO., SCOTTISH PRESS, MADRAS,




HIGH COURT OF JUDICATURE
AT
MADRAS.

ORDER
IN

CRIMINAL APPEALS Nos. 296 and
308 of 1895

and

CriminaL Revision Case No, 424 or 1895,

(From Calendar Case No. 15 of 1895,
Sessions Court of the South Canara
Division.)
Dated 30th October 1895.
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