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communicating to the Inspector General of Police: the
opinion of the Advocate General that the law does not authorize

the removal of an under-trial prisoner from a

secure: his presence at a search in which he is interested.
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No. 2244, Juprciar, 5t Novemser 1895.
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GOVERNMENT OF MADRAS.

JUDICIAL DEPARTMENT.

Reap—again the following paper : — .

G.0. No. 1070-R, Judicial, dated 30th September 1895. .

Read—the following letter from M. HAMMICK, Esq., I.C.8., Inspector-General of
Police, to the Chief Secretary to Government, dated Calicut, 16th September
1895, No. 4937. N /

I have the honour to report that more than once since I have been in charge of
the Police Department I have had cases brought before me where Sub-Magistrates
acting urder G.0., No. 256, Judicial, dated 7th February 1895, have refused to allow
the Police fo take a prisoner from a sub-jail to be present at a search in which the
prisoner is interested. I have the honour to request that, if possible, the Govern-
ment may make it clear that the order referred to does not apply to such cases,

2. I enclose a Sessions Court judgment from Malabar in which the Sessions Judge
remarked : *“ But as this search was made six days after the men had been arrested and
as he was in custody at the time and was not present at the search either n person or by
prozy the finding of the things in his house is no evidence against him and is therefore
inadmissible also” (paragraph 6 of judgment in Calendar Case No. 25 of 1895, South
Malabar). The Superintendent of Police reports that the Sub-Magistrate in the case
refused to allow the Police to search the houses of the prisoners 4 and 5 in ¢heir

presence declining to allow the prisoners to be removed from the jail to be present -

at the search. The Sub-Magistrate remarked that if the property was found when
the prisoners were nof present the case against them would be stronger. The Sessions
Judge took exactly the opposite view.

8. I had a similar case reported by the Railway Inspector, South Tndian Railway
short time ago, where a prisoner in custody (I think in Tanjore) gave information
about certain concealed property in Cuddalore and the Police were not allowed to take
the prisoner to Cuddalore to point out the place where he had hidden the property.

4. Section 103, Code of Criminal Procedure, lays down that the occupant of the
place searched, or some person in h_1s behalf shall, in every case, be permitted to attend
during a search and if Sub-Magistrates decline to allow g prisoner to be removed
from a sub-jail to be present at a search, this provision of the law is defeated.

5. It constantly happens that a man is arrested and subsequently gives informa-
tion about property which he has concealed and it will be very inconvenient if the
Police in such cases are not allowed to take him to the spot to point out the place of
concealment. Very often, unless the man himself goes with the Police, it is impossible
to discover the spot, and in any case unless he is present there is the danger of the
Judge declining to listen to the evidence regarding the search,

6. I should be glad of the orders of Government on the matter.

7. I enclose a copy of the judgment in Calendar Case No. 25 of 1895, Sessions
Court, South Malabar, and request that it may be returned when no longer required.
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Orper —No. 1070 R., Judicial, dated 30th September 1895.

Referred to the Advocate-General for favour of opinion as to whether there is
any legal objection to permitting the police to remove an under-trial prisoner from
a sub-jail in view to secure his presence at a search in which he is interested.

(True Extract.)

Ny PRICE,
Chief Secretary.
To the Government Solicitor.

Reap—also the following papers : —

From the Government Solicitor, Madras, dated 19th Qctober 1895, No. 604,

‘r
é 1895% is'mAcr.—ForwardJng the following opinion of the Advocate-General, dated 19th October
P [Re order of G:)vernment, R. No. 1070, Judicial Department, dated 30th September 1895.]

OprINION.

There is no provision of law which "authorises the removal of an under-trial
prisoner from a sub-jail in view to secure his presence at a search in which he is
interested. When 1t was found ¢ expedient to provide facilities for obtaining the
evidence and appearance in court of prisoners and for service of process upon them ”
the Prisoners Testimony Act, XV of 1869, had to be passed empowering the courts
, to make an order to the officer in charge of the jail for the production of a prisoner
s confined therein for the purpose mentioned in the order. No similar legislative
enactment empowers any court to order the removal of a prisoner from a sub-jail in
order to secure his presence at a search.

y : 2. I may point out that the Code of Criminal Procedure, section 103, does not
: require the presence of a prisoner or of the person accused, but permits the attendance
of “the occupant of the place searched.” A prisoner in a sub-jail can hardly be called
the occupant of the place in which he resided before his arrest, and the search is not
; confined to his place of residence, if any, before such arrest. " If the Legislature had
8 intended every search to be carried out in the presence of the person accused of the
crime, in connection with which the search is made, they would have said so.

(Signed) J. H. SPRIN G-BRANSON,
Advocate-General,
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Maipras,
19tk October 1895.

OrpER—No. 2244, Judicial, dated 5th November 1895.

: The Advocate-General’s opinion will be communicated to the Inspector-General of
' Police for information and guidance.

(True Extract.)

Chief Secretary,

To the Inspector-General of Police,
with judgment returned,
the Commissioner of Police.
all Distriet Magistrates.
the Chief Presidency Magistrate,
the Inspector-General of Prisons.
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Exd. C. M, Brisson,
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| | North Arcot, Chittoor. —-r [ ‘ 5 4_ ALel / M el T
§ 5/ South Arcot, Cuddalore, ==& 6 hasw / “ﬂ
. 4 Bellary. =i 7/ w doundd:
1 " South Canara, Mangalore, -9 GOVERNMENT OF MADRAS. M
R ‘:J JUDICIAL DEPARTMENT. ;
| Coimbatore. g "y~77$
Cuddapah. & s B
_ Reap—again the follo : A
Ganjam, Chatrapur, — G.0. No. 1070-R, Judicial, dated 30th September s Vg 3
Godavari, Cocanada, ~———% . Awmen— , : | ol N
Kistna, Masulipatam, =& e o Mot i T R
The Collectors of / i b ) o
\ Kurnool. $ : llowi erg:— A e
o o ’ p—also the following papers : -
The District Magistrates of ' Rea S mMICK; Esq., 1.C.8., Inspector-General of Police, to the Chief
Madrzs (when nesessary). ‘ 0! Secretary to Government, dated Calicut, 16th September 1895, No. 4937.
Madura. _ . 2 ; I have the honour to report that more than once since [ have been in charge of

: rtment I have had cases brought before me where Sub-Magistrates
t;h:i Pol‘llc!s::1 368?0., No. 256, Judicial, dated 7th February 1895, have refused to allow
ac !i,g lice to take a prisoner from a sub-jail to be present at a search in which the
the n:r is interested. I have the honour to request that, if possible, the Govern-
fn r;;(; may make it clear that the order referred to does not apply to such cases.

Malabar, Calicut.« m——— ; /

Nilgiris, Ootacamund. .—~P’

Nellore. & 9. I enclose a Sessions Court judgment from Malabar in which the Sessions Judge
remarked :  But as this search was made six days after the men had been arrested and
Salem. ;D" as he was in custody at the time and was not present at the search either én person or by
ozy the £ndizg of the things in his.house is no evidence against him and is therefore
Tanjore. ? {”n,dmigsible also” (paragraph 6 of judgment in Calendar Case No. 25 of 1895, South
Malabar). The Superintendent of Police reports that the Sub-Magistrate in the case
Tinnevelly. *-P" - refused to allow the Police to search the houses of the prisoners 4 and 5 in their -
O presence declining to allow tl_xe prisoners to be rempved from the jail to be present
Trichinopol - " ot the search. The Sub-Magistrate remarked that if the property was found when
AR 4 » the prisoners were not present the case against them would be stronger. The Sessions
Vizagapatam. —_— e Judge took exactly the opposite view. :
2. 8. I had a similar case reported by the Railway Inspector, South Indian Railway,
short time ago, where a prisoner in custody (I think in Tanjore) gave information

: t cortain concealed property in Cuddalore and the Police were not allowed to take
:;l::‘;:risoner to Cuddalore to point out the place where he had hidden the property.

Lo 4. Section 103, Code of Criminal Procedure, lays down that the oceupant of the
| (R 7% place searched, or some person in his behalf shall, in every case, be permitted to attend
o during a search and if Sub-Magistrates decline to allow a prisoner to be removed
b from a sub-jail to be present at a search, this provision of the law is defeated.

. Tt constantly ha that a man is arrested and subsequently gives informa-
. tion gbont bmpertyywhl%ﬁse has concealed and it will be very in(?:mg;enient if the
4 Police in such cases are not allowed to take him to the spot to point out the place of
S concealment. Very often, unless the man himself goes with the Police, it is impossible
to discover the spot, and in any case unless he is present there is the danger of the
Judge declining to listen to the eviderce regarding the search.

6. I should be glad of the orders of Government on the matter.

7. T enclose a copy of the judgment in Calendar Case No. 25 of 1895, Sessions
Court, South Malabar, and request that it may be returned when no longer required.
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From the Government Solicitor, Madras, dated 19th October 1895, No. 604,

Asstract.—Forwarding the following opinion of the Advocate-General, dated 19th October
1895 :—

[Re order of Government, R. No. 1070, Judicial Department, dated 30th September 1895.]

OPINION.

- There is no provision of law which fauthorises the removal of an under-trial
risoner from a sub-jail in view to secure his presence at a search in which he is
interested. When it was found ¢ expedient to provide facilities for obtaining the
evidence and appearance in court of prisoners and for service of process upon them »
the Prisoners Testimony Act, XV of 1869, had to be passed empowering the courts
to make an order to the officer in charge of the jail for the production of a prisoner
confined therein for the purpose mentioned in the order. No similar legislative
enactment empowers any court to order the removal of a prisoner from a sub-jail in
order to secure his presence at a search.

2. I may point out that the Code of Criminal Procedure, section 103, does not
require the presence of a prisoner or of the person accused, but permits the attendance
of “the occupant of the place searched.” A prisoner in a sub-jail can hardly be called
the occupant of the place in which he resided before his arrest, and the search is not
confined to his place of residence, if any, before such arrest. If the Legislature had
intended every search to be carried out in the presence of the person accused of the
crime, in connection with which the search is made, 2‘12}' would have said so.

MaDRas, (Signed) J. H. SPRING-BRAN SON,
19tk October 1895. Advocate-General,

Orper—No. 2244, Judicial, dated 5th November 1895.

The Advocate-General’s opinion will be communicated to the Inspector-General of
Police for information and guidance.

(True Extract.)

Clief Secretary,

To the Inspector-General of Police,
with judgment returned,
the Commissioner of Police.
all District Magistrates.
the Chief Presidency Magistrate.
the Inspector-General of Prisons,

==

Exd. C, M, Brisson,
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Search Warrants.

Communicating to the Inspector-General of
Police the opinion of the Advocate-General that
the law does not authorise the removal of an under-
trial prisoner from a sub-jail in view to secure hie
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GOVERNMENT OF MADRAS.

JUDICIAL DEPARTMENT.
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Reap—again the following paper :—
G.0. No. 1070-R, Judicial, dated 30th September 1895.

4
4

. /ol M. H AMMICK, Esq., I.CS,, Inspector-General of Police, to the Chief

I have the honour to report that more than once since [ have been in charge of
the Police Department I have had cases brought before me where Sub-Magist%ate
acting under G.O% No. 256, Judicial, dated 7th February 1895, have refused to allnv’ii
the Police to take a prisoner from a sub-jail to be present at a search in which th
risoner is interested. I have the honour to request that, if possible, the Gove 1
t clear that the order referred to does not apply to sucix cases. "

. 2. Ienclosea Sessions Court judgment from Malabar in whi ™
remarked : « But as this search was made six days after the men igdtki,gze:::;‘; J (;1(180
as he was in custody at the time and was not present at the search either ersoe ax;)d
rozy the finding of the things in his house is no evidence against him andli’s th: 0; Y
inadmissible also” (paragraph 6 of judgment in Calendar Case No. 25 of 1895 South
Malabar). The Superintendent of Police reports that the Sub-Magistrate ol ou
refused to allow the Police to search the houses of the prisoners 4 and 5 _etcﬁas'e
resence declining to allow the prisoners to be removed from tis jail to be in their
at the search. The Sub-Magistrate remarked that if the property was foungresl;ant
the prisoners were ot present the case against them would be stronger. The Se:;io?;

Judge took exactly the opposite view.

3. T had a similar case reported by the Railway Inspector, South Indi : ’
short time ago, where a prisoner in custody (I think {)n Tarijog:) gigglizﬂfgxllwgy,
about certain coucealed property in Cuddalore and the Police were not allowed ¢ ation
the prisoner to Cuddalore to point out the place where he had hidden the pfope‘;t?ike

4. Section 103, (Code of Criminal Procedure, lays down that
place searched, or some person in his behalf shall, in zvery case, %etgsr;%:&pc?zb of the
during a search and if Sub-Magistrates decline to allow a prisoner to b o attend
from a sub-jail to be present at a search, this provision of the law is defeat:dremoved

5. It constantly happens that a man is arrested a s e
tion about property which he has concealed and it v?ﬁl%? sfggreli];lc};ng;ve? informee
Police in such cases are not allowed to take him to the spot to point out etnhlent-llf the
concealment. Very often, unless the man himself goes with the Police, it is ie p ac(?bfif
to discover the spot, and in any case unless he is present there is tli d IR
Judge declining to listen to the evidence regarding the search e danger of the

6. 1 should be glad of the orders of Government on the matter.

7. T enclose a copy of the judgment in Calendar Case No. 2 .
. 25 (
Clourt, South Malabar, and request that it may be returned whgn noolfonlgse(iie?;fi?;lll d
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Orper —No. 1070 R., Judicial, dated 30th September 1895.

Referred to the Advocate-General for favour of opinion as to whether there is

any legal pbje_ction to permitting the police to remove an under-trial prisoner from
a sub-jail in view to secure his presence at a search in which he is interested.

(True Extract.)

J. F. PRICE,
Chief Becretary.

To the Government Soliciter. ‘
&af - @tow fic ﬁﬁj /-‘/Mb’ i
. From the Government Solicitor, Madras, dated 19th October 1895, No. 804,
&‘ / } A.Bs'rnAcr.—Forwa.rding the following opinion of the Advocate-General, dated 19th October
O« 9?}/‘)1895 T—

[Re order of Government, R. No. 1070,'_._J udicial Department, dated 30th September 1895.]
/ 7 OPINION. :

_ There is no provision of law which "authorises the removal of an under-trial
prisoner from a sub-jail in view to secure his presence at a search in which he is
interested. When it was found ¢ expedient to provide facilities for obtaining the
evidence and appearance in court of prisoners and for service of process upon them ”
the Prisoners Testimony Act, XV of 1869, had to be passed empowering the courts
to make an order to the officer in charge of the jail for the production of a prisoner
confined therein for the purpose mentioned in the order. No similar legislative

enactment empowers any court to order the removal of a prisoner from a sub-jail in
order to secure his presence at a search,

2. I may point out that the Code of Criminal Procedure, secti
require the presence of a prisoner or of the person accused, but ’perlcntilgsn tlllg :z%t:gedsanmt
; of “the occupant of the place searched.” A prisoner in a sub-jail can hardly be cal_lc;
| the occupant of the place in which he resided before his arrest, and the seg;ch i et
v confined to his place of residence, if any, before such arrest. = If the Legislatu w ﬁl:d
» intended every search to be carried out in the presence of the person agcu dref h
o | crime, in connection with which the search is made, they would have said sze o

MADRAS Signed i H. & ’
19¢h October 1895, S e 355352%” !
- ail.

—

OrvEr—No. 2244, Judicial, dated 5th November 1895,

The Advocate-General’s opinion will be communicated to th 3
Police for information and guidance. ¢ Inspector-General of

(True Extract.)

's Chief Secretary.

To the Inspector-General of Police,
with judgment returned.
the Commissioner of Police.
all District Magistrates.
the Chief Presidency Magistrate.
the Inspector-General of Prisons,

”

»
»
»

Exd. C. M, Brisson.
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