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-8ays he does not 80 to the temple

IN THE COURT OF SESSION OF THE
SALEM DIVISION.
The 80th day of April,
Onre thousand eight hundred and ninety-five.

PrEsenr .—W. J. TATE, Esquigg, J.

JUDGMENT 1N Sgsstons CAse N 0.27 or 1895,
P.R. C. No. 1 of 1895,

Gommitted by the 2nd Class Magistrate of Sankari

(1. Sellappan.
2. Sengodan.

3. Thappayyan alias Venkatachalam.
4. Selli.

All defended by a first grade pleader.

The Queen-Empress of India, ».

Offence ) ... Murder, section 302, 1. P. C.

S Ist accused—Guilty of murder.
Opinion of Assessors .., { 2nd, 3vd.and 4th ascused—Not guilty.

( 1stand 2nd accused—Guilty of murder.
Y 3rd accused—Guilty of Voluntarily -
Finding of Judge” i ... causing hurt, secs. 823 & 114, L.P.C.
4th accused—Not guilty.

Ist and 2nd accused—to be hanged
by .the neck until they are dead
%ibjﬁcé to the confirmation of the
: y High Court.
Sentence.and Order. ... "} 3rd accused—9 (nine) months’ Rigg'ous
Imprisonment.
4th accused — to he acquitted and
L discharged.

This case concerns the murder of one Papayya Pandaram, otherwise
called “ Andi”,

2. Andi was found, on the morning of Saturday, the 2nd February,
lying grievously wounded in the outer mantapam of the Settimankuri-
chi Amman Temple. His throat had been cut, and there was a stab
wound in his stomach, from which his bowels protruded.

3. He was discovered by Kali Pandaram, the m’ who is
Pujari of the Temple, and went there that morning to perfor™ the

dail)t worship. It is get up that the wounds were caused the preceeding
évening after sunset, and it may be argued that, if this wasg 80, the
Wwounded man should have been discovered before. But Kali Pandaram

in the evenings, and that there was
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4. The temple enclosure is surrounded by a fairly high wall, which
bas an opening in it through which passers by could look. It appears
to be near the road, but, otherwise, in a lonely situation. The nearest
houses to it are a collection of huts 60 or 70 yards off, where the Village
Magistrate lives, and which, again, are nearly } a mile from the nearest
village.

& Kali Pandaram went at once and told 11th Prosecution witness,
the Village Magistrate, of ‘what he had seen. The Village Magistrate
went to the temple. It was not known who the wounded man was till two
ryots who happened to pass recognised him and gave his father’s name.
Kali Pandaram, accordingly, went to fetch the father, and returned
bringing him and the mother (Prosecution witnesses 5 and 6). Water
was given to the wounded'.l man and it is said that he then made a
statement incriminating the 1st accused (by name) and four other
persons.

6. Meanwhile the Village Magistrate had sent report B-to the
Police, who arrived that night. A mahazar was drawn up, and Andi
sent: before daybreak to the Sankari Hospital in charge of his father
and a constable. On the way, the party heard that the Sankari 2nd
Class Magistrate had, with the Hospital Assistant, arrived at the
Yedappadi Station. Andi was therefore placed before him, and his
wounds dressed. The Magistrate took from him a dying declaration,
which the wounded man signed, and which repeats the statement
previously made orally. He was then taken on to Sankari but died
oti_tshe Way. Postmortem was held the same day, with the result that
death was said to be due to haemorrhage, owing to the cut in the throat
and ivound in the stomach. - |

7. The 2nd Class Magistrate went on to the temple, arrived there
in the evening, and then noticed certain bloody foot prints made by
what looked like a boy’s foot. He accordingly questioned the Village

Magistrate, and learnt that there was a boy living in the house of the
: i 2nd witness -
Ist accused. This boy, who now appears as —p— Ramaswami,

was sent for, his feet placed on the foot prints, anr:l then a statement:
taken from him. In this statement he rames all the five accused, and

describes how they came together to the temple, and how, having seen
them pass a tank when he was grazing sheep, and having noticed that

his uncle (the 1st accused, Sellappan) had plantains with him, he
followed him in order to get some and just entered the temple when
Andi was being wounded. He also says he trod in the blood, and went
to his field afterwards to wash it-off his feet. :

8. Ramaswami was next examined on the 25th February at the

preliminary enquiry. He then retracted his statement. Before this

Court he has, however, repeated it.

9.. One of the conspirators, Karuman, was only arrested on the

6th, though the Inspeector (%‘%’k’-’i’) says he sent men for him on

3

the. previous day. On that day, he made a statement to the Inspector
which led to his being eventually taken as an approver in the case, and

. lst wi
examined as -%tﬂﬁs

10.. The chief evi('ience in the case consists therefore of the dying
declaramonT Ram_aswaml’s statement, and that of the approver. But,
before dealing with it, it is advisable to dispose of the other evidence.

11.  Andi’s father and mother (the 5th and 6th witnesses) say they
la§t saw him unwounded ir the J alakantapuram Friday Shandy (4 or 5
miles from the temple) at about 4 ». M. He was then accompanied by
the 1st accused (only). His mother gave him six pies to buy snuff
with, and ‘he said that 1st accused wanted him to go and see a cow
He did not return home that night. ;

: 12. There is no reason for distrusting this evidence. It was
given to the Village Magistrate next day—see his evidence—and

is 'corroborated by other evidence, and by the finding of a bag of snuff
lying near Andi in the temple. i

. 7th wi

13. The w, Kanda Kuppa Chetty, says that, at midday
the same day, the 1st accused called away Andi, who was then at an
As.ari’s ‘;prg,pai”, in order to get a cow. He then says that he saw the
pair again that afternoon in the shandy and that they left it together—
in the direction of Sellappan’s village, which would also be the direction
of the temple—in company with accused 2,3 and 4. In this Court,
he however omitted the approver until asked a leading question on ’th;

S point by one of ‘the Assessors. And he told the Magistrate that 1st
laccused and Andi went behind the others and not with them. But

there is no reason alleged why this man should be & false witness.

14.  The next evidence to consider is that regarding motive. It
must be admitted. that no personal motive is made out, or even alleged,
against accused 2, 3. and 4. But it is said that 1st accused planned
and carried out the murder becanse he suspected Andi of criminal inti-
macy with his wife Sellakkal, who, it is further alleged, Andi kept”
prior to her marriage, less than a year ago, with this accused.

15. It can hardly be said that the Prosecution evidence (apart

gt;gr?ﬁ 21:.81; of the appx.'over) sr:pports this contention very fully. The
—p, > Kamakshi, who lives near Sellappan, says Sellakkal, used to

frequent her mother’s house (close to that of Andi and his parents)
after marriage. Andi's father says his son was actually * keeping”
Sellakkal, but his only reason for saying so is that he used to frequent
her house.. He adds, however, that he asked his son to give the woman
up after her marriage ; while Andi’s mother says her son once asked
her for money in order that he might give Sellakkal a ring, The
7th and 8th Prosecution witnesses, whe are neighboﬁrs, can say only
that Andi used to frequent the house by day and that even in Sellakkal’s

 9th witn ; ¥
abgence, - The —p——" Kuppayi,(Ramasawmi’s mother, and an inmate
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of the 1st accused’s house), says Sellakkal lived after marriage more in
her mother’s house than in her husband’s, and deposes to an important
incident viz: that, on the Tuesday prior to the occurrence, 1st accused
brought his wife home, and threatened her on the ground that she was
always speaking to Andi. It appears however that this witness at first
told the Magistrate that Sellappan and his wife merely quarrelled about
butter-milk, and that this took place on the Friday, not the Tuesday,
night. She now says both quarrels took place, but the statement seems
not very reliable.

16. Beyond Kuppayi’s statement and that of the approver there
is nothing to show that the 1st accused suspected his wife, which is the
important point. But the other evidence lends a corroboration to the
approver’s statement which, to my mind, renders it'credible. And that
statement is that Sellappan took Andi to the temple in order to extract
from him a vow not to interfere with his wife any longer, and also ins-
tructed the other men to beat Andi there on account of his illicit dealings
with his wife.

17. It is fairly admitted that 1st accused and Andi were, out-
wardly at all events, on the best of terms.. Were it not, therefore, for
the evidence abovementioned, the motive for the erime would be nil.
But that evidence must, I am of opinion, be on the whole believed.

18.. I come to the dying declaration. It is pointed out for the
accused that the Village Magistrate’s second report, which alone men-
tions the statement made to him by Andi, was obviously despatched
after the arrival of the Police. This is clear from the internal evidence
of the report itself, from the fact that the report to the Magistrate was
only received by him, some 5 miles off, at 2 p. m. next day, and from
the fact that the Head Constable (Prosecution 13th witness) only received
his copy at “ 8 or 9 A, M.” next day in the temple, although he had
been there all night. And the suggestion is that, learning from Andi’s
parents that their son had been last seen by them with Sellappan, a
violent presumption was set up against the Ist accused, and Andi
tutored to support it. But this theory does not seem to account for
the persistent mention, by words and signs, of four other persons.

19. Then it is said that Andi must have known the 4th accused, at
any rate, by name, as he lives in a neighbouring village, and had, so
Andi’s father says, occasionally come to see him, Andi’s mother a,ddi.hg
that they were “friends.” There certainly seems on the evidence some
ground for thinking that Andi must have known this accused’s name,
though that is not conclusively proved. And it seems strange that he
should mention as“unknown”, even to their déscriptions, men who had
walked 5 miles with him on the previous afternoon. '

20. It is further pointed out that the dying declaration seriously

conflicts with the statement of ~2-Yimese, Ramaswami, and the approver,

in as much as it says the other four men joined Sellappan at the'templg-

o

The Magistrate who recorded the statement (who was summoned and
examined by me as a Court witness) says the dying man was fully
conscious at the time and that he was surprised at the ease with which
he signed the statement. It seems therefore impossible to say that he
spoke as he did from lack of memory.

21. Next as to the approver. There are undoubtedly inconsist-
encies in his statements. The chief is that he now, and before the
Magistrate, exculpates the 4th accused Selli (who is included by the
g'-]d—gfme“) from any share in the crime, while he told the Police,
Inspector on the 6th February that this man helped to hold Andi’s
body at the temple when the attack commenced. There are also vari-
ations between his present statement and that made to the Police
Inspector in respect to the persons who drank at the toddy shop in the
shandy (before the Inspector the approver says all went there, but
himself!), and as to what happened after the attack 4. e. as to whether
the assailants and Ramaswami all went home together, or whether (as now
stated) 1st and 2nd accused were left behind by the others in the
temple. The approver’s statement to the effect that Ist accused tried

 to get Andi to buy a cow for him differs also markedly from that of

Andi’s father who says Andi had been hunting for a cow for himself,
that Sellappan had spoken of one on the previous day, and that Andi,
in leaving the shandy, said “ Sellappan says there is a cow which will
give milk for the child”, also from that of Andi’s mother, and of Prose-
cution 7th witness, Kanda Kuppa Chetty, in the same respect.

22. Then, as to the evidence of the boy, Ramaswami. Itis objected
that this witness’ first statement to the Sankari Magistrate, which was
put in under the second part of section 157 of the Evidence Act, cannot
be used as evidence on the ground that it was, improperly, recorded on
soleran affirmation. It isargued that section 164 Criminal Procedure
Code, under which section it was recorded, does not permit the use of
solemn affirmation, that the chapter on recording evidence alluded to
therein (Chapter XXV of the Criminal Procedure Code) contains o
provisions as to oath or solemn affirmation, that these provisions must
therefore be sought for in the Oaths Act, and that sections 4 and 5 of
that act refer only to ‘“Evidence”, the definition of which, in
the Evidence Act, only includes statements made by witnesses
before a Courf. Reliance is also placed on I L. R. XI
Bombay 702, where it was held that a statement taken under section

~ 164 was not evidence in a stage of a judicial proceeding, and on I. L. R.

IV Calcutta 696 to show by analogy that the circumstance that the
2nd Class Magistrate had, in this case, power to commit makes no
difference to the argument. Per contra, the Public Prosecutor relies on
L L. R. IT Bombay 643, (where however the pointis not specifically
raised,) and argues that, seeing that under section 161 a person
examined by a Police officer is legally bound to answer truly all
questions put to him, it would be absurd to suppose that the Legislature
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intended to deprive an investigating Magistrate of, at least, the same
authority. I do not, myself, agree in the aceused’s Vakil's contention.
The word “Evidence” in the Evidence Act includes all statements
made by witnesses to a Court, and a Court, under the same Act,
includes all persons legally authorized to take evidence i.e. to take the
statements of witnesses. Under section 4 of the Oaths Act such a
“ person” is authorized to administer an oath or solemn affirmation,
and under section 5 such affirmation shall be made by any person who
may lawfully be examined by any such person”. Section 164
Criminal Procedure Code certainly authorizes a Magistrate to take
" statements from witnesses, and I hold, and so informed the Assessors,
that he may legally record them on solemn affirmation. Accordingly,
I find Ramaswami’s first statement admissible.

23. The next question is whether that statement, which is the
foundation of his evidence, should be regarded as a tutored statement.
Ramaswami was fetched by a Toty, who, he says, did not talk to him.

But he also says the Head Constable was at Kamakshi’s (3"1 ?M)

house, when he stopped on the way. This I doubt; inasmuch as it 1s
opposed to Kamakshi’s statement, and, what is more important, to the
Sankari Magistrate’s evidence to the effect that the Head Constable
was at the time in the temple compound watching accused 1 and 2, who
had that day been arrested. However, the Magistrate cannot say

positively what Police officer went after the Toty. Judging by the

distance from the temple to Ramaswami's village (and field)
he could hardly have been brought in % an hour as the Magistrate
says. But it is clear he arrived in a fairly short time. And I fail to
see how, even if a constable or Head Constable spoke to him on
his way, he could have been tutored as to the complicity of accused 3 and 4

and the approver, Karuman, against which three men nothing, according

to the Inspector, was then known. Noris it likely that he would have

been told to mention five persons ‘to whom he had already given his

story, if those persons were not known and had already promised to
support him. The Magistrate was, also, working apart from the Police.
I have come to the conclusion, that the boy, who, be it remembered, is
the 1st accused’s own nephew, was terrified by being made to stand on
the bloody foot prints, and at once came out with a true story.

24. He is supported in his story by the e '“1}: o though
not by the other persons he mentions as those to whom he told it.

These witnesses were cross-examined to show enmity with the 1st -

‘accused, but denied the allegation. The fact that Ramaswami’s purpose
In coming to Kamakshi’s ( to get leaves for his grand-mother, as on pre-
vious occasions) was not told by her to the Police (Exhibits IIT and 1V)

;itges; iItll(l)et%seem to detract much from Kamakshi’s evidence. She (like the

—p, > Raman) was examined by the Police in the next day (4th

Eel;:-uary) though, unfortunately, not by the Magistrate on the same
night, : : '

7

25. It is necessary to note that, in this statement, the boy does
not s1y he saw Andi in company with the other five going alonz the
Tank bund. This contradicts the approver. But Ramaswami did not
then know Andi, so may not have noticed a mere stranger. He also
says the knifeusedbelonged to Sengodan. This may, I think, be accounted
for on the evidence, Sengodan being the man, according both to the ap-
prover and to Ramaswami’s present statement, who suddenly drew it
and used it.

26. The boy is, it must be admitted, contradicted by his mother,
Kuppayi, who says she returned from the shandy at sunset, and found
him at hozne. But it must be remembered that this witness was living
in the 1st accused’s house, and that her memory is, on other points—see
paragraph 16 above,—evidently treacherous. In her deposition to the
Magistrate, Exhibit VIII, which is dated two days after Ramaswami’s
retractation, she was evidently inclined to follow her son and favour the
defence. She is not in my opinion a good witness, either for the
Prosecution or for the Defence.

¢7. As to the footprints, two of which have been brought teo

. Court, the stones on which they were im-

* Note.—Two pieces of paper printed Baving been removed from the
cut to the exact size of the temple. They are not quite the length
boy’s feet have been placed of Ramaswami’s feet, and also consider-

- on the record. ably narrower. They may have been
made by him, or by a younger child. If

they were really made by him they furnish striking corroboration of
his statement. But it is contended, owing to the absence of any allu-
sion to them in the Police Mahazar taken on the night of the 2nd, that
they must have been made by some boy who went to the spot after the
wounded man had been removed. I do not think this. The Mahazar
was taken at night, and probably with poor lights. It wasrecorded by
an extremely stupid Head Constable, who tries now to cover his neglect
by saying he really saw the footprints, and found out next morning
that they were not entered in the Mahazar, whereupon he informed the
Magis trate that day of the same-a statement the Magistrate does not
repeat and which is, probably, untrue. It seems to me not probable
that, after the great loss of blood that must have taken place at first,
much more blood could have flowed from the wounded man on the
temple floor, especially as the evidence is that he kept a cloth to his
throat. Taylor (Medical Jurisprudence pages 64 and 465 of Edition 2
Volume I) states that blood drawn from the living body coagulates
rapidly. I do not rely much on the assertion of the Village Magistrate
that he saw the footprints when he went to the spot, on the morning
of the 2ud, for if that were'so he would probably have shown or men-
tioned them to the Head Constable, but I suspect they existed very
shortly after the original wounding. Of course, as the Village Magis-

 trate says, people, including boys, crowded to the temple that morning.

But the wounded man was on a raised platform (mantapam) and it is
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doubtful whether they would go quite close to him. On the other hand,
it nfust be noted that the boy says that both lis feet became blood-
stained, and that he trod in Court on the foetprints produced with both his
feet, whereas the footpoints are all prints of the left foot. It is
possible, perhaps even probable, that they are the boy’s footprints, but
by no means, I think, absolutely certain.

28. Ramaswami’s explanation for having retracted his first stute-
ment is that a Brahman came to him and got him to do so as he was in
the cutcherry compound. This seems not wholly improbable. The
Brahman may have been some one employed by the friends of the
accused. His reason for making it—that is, that he wus daily beaten
by the 1st aecused, (and so spoke in revenge), is not browght out by
any evidence and is not, per se, very probable. On the other hand, it
has to be remembered that he has been, ever since the 3rd February in

¢harge of a Sankari Jail Warder,* while
* Note.—Here, however, see the approver has also been kept at
his mother,Kuppayi’s,state- Sankari—obviously, to avoid eommuni-
ment to-the Magistrate dated cation with the accused in the Central
8th February 1895. In this Jail,—and, according to Ramasami, has
she asks the Magistrate to talked with him. over the details
take care of himtill the case of the case, each helping the other
1S over. % to remember things”.

29. According to the Village Magistrate the houses of all four
accused were searched. In the house of the lst aceused was found a
eloth, which is preduced. It contains a few yellow looking spets, but
there is nothing to- show that they are blood marks. In that of 3rd
accused was found a knife which is said by the approver te have beem
the one used by Sellappan and Sengodan. ¥ doubt this. The knife is
an ordinary knife, such as any ryot might possess. It is not stated
what was done after the occurrence with the knife used, and it is
wholly unexplained why this 8rd accused should have it in his pogsession
when it belonged, on the evidence, to Sellappan.

30. The remaining piece of evidence coneerns enly the 4th

accused. The 'I—tg-;—,:m——m says he saw him in Salem the next day
{Saturday) and theaccused’sfather (lﬁfll—gl—ty—ﬁeAppaquwndan) says he

went there that_day early. There is, however, very little in the
suggestion that he absconded. He had, it is true, allowed his partner
to take off his cart on the Friday evening, so had te walk to Salem on
the Saturday meorning. He returned on Meonday and, after that,
remained in his field till arrested. Capital is made for the Proseeution
out of the witmess” statement that his son told him on the Sunday
afterneon that he was suspected im this ease, and it is said that this
must have been the result-of a guilty censcienee as, till Ramaswam.i was
examined that night, no one suspected him at all. But the statement
eonflicts with the witness’ other statement that his son returned from
Salem with his cart on the Monday, and it may well be that the witness,

9

an old man, has mistaken the day. In cross-examination the witness'
evidence tends (for what it is worth) to show that this accused could
not have been with the others on the Friday in question at all.

31. The Assessors believed the evidence of Ramasawmi, that of
the approver where corroborated, and the dying declaration. They

found the 1st accused guilty, but gave the others the benefit of
the doubt.

32. It would seem to follow logically that if Ramaswami's
evidence be believed, all the accused must be convicted. But that is
not necessarily so in the case of accused 3 and 4. It seems to me clear
that these two men, in holding down Andi, as Ramaswami says they
did, only expected him to be beaten. There-is nothing to show that
they went to the temple with any idea other than that Andi would be
forced to take an oath, and perhaps beaten as well. The knife was
previously invisible, and the first stab, delivered, it is said, by Sengodan,
was perfectly unexpected. This is clear from what is said by the
approver, who had the same knowledge as these men. And this also
explains their having gone to the place without any motive for desiring
the death of Andi. It may be that they are liable under section 202
L. P. G, but they are not now tried for this offence. Under the present

charge they can with reference to the proviso in section 111 I.P.C. be held
liable for hurt only.

33. As regards the 2nd accused, Sengodan, the case is quite
different. He, too, had no visible or proved motive. He is a mere
casteman of Sellappan (evidence of the w ) But he i said by
both Ramaswami and the approver to have bef.gun the stabbing. Were
this fact not in Ramaswami’s first statement, I should be inclined to
say that it may have been invented by the approver from motives of
enmity, and then borrowed by Ramaswami. But, as it is, it is impossible
to diseredit it, unless that statement is wholly false. Moreover as to the
non-mention of this man’s name and description in the dying declara-.
tion, it must be noted that Prosecution 5th witness says he had never
seen his son and Sengodan together, while Prosecution 6th witness says
she had never before this case seen him or 3rd accused. This, if
true, explains Andi’s non-mention of Sengodan’s name, at any rate.

34. There is, no doubt, a conflict of evidence in this case, which
makes it one of peculiar difficulty. But there is, 1 think, no doubt that
1st accused and Andi were seen at the shandy, and also seen to leave it
with the other accused. It is probable that these men went in the
direction of the temple for that was their way home, except in the case
of Selli, (who, however, may have been going to his father’s brother-
in-law’s house, which is in 1st accused’s village—here see the evidence

12th witness f g
ale—rer ~); the finding of the camphor and plantains in the temple
tallies with the evidence of the approver and Ramaswami ; there is evi-
dence supporting the approver’s statements as to Sellappan’s motive ;
the first statement of the boy Ramaswami was procured under circum-
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stances which make it improbable that it wag taught him, nor does it, Q-
on internal evidence, appear a tutored story; the dying declaration ap-
pears genuine and corroborates the chief Part of the story as regards
the Ist accused, at all events; the fact that it differs in other respects
from the statements of Ramaswami ang the approver shows, at any
rate, that their evidence has not been twisted so as to tally with it; it
Was necessary, in order to the commission of the offence, that Andi should
.be inveigled to the temple by some one in Whom, like Sellappan, he had
confidence, and who could give him a plausible pretext ; there was no
apparent reason why he should go there that evening, unless inveigled
‘as stated ; Andi being a young active man, it is probable that the
assistance of other men was required by Sellappan to enable him
successfully to attack him ; these men, having no motive, had to be
given as a pretext the suggestion of the vow and the beating; and the
time and place selected were not unsuited for carrying out the plot.
The circumstances of the case seem thus to render the prosecution story
50 probable as to outweigh the conflict in the evidence. The accused
have set up alibis, but made no attempt to prove them, I find the 1st
and 2nd accused guilty of murder. :

35. I can find no adequate reason*, why the extreme sentence
* Note.—Their age s given as of the law should not l_)e passed upon
99 and 25 respectively. Tome them. . They are accordingly sentenced

theylook somewhat younger, to death, subject to the confirmation of
but are not mere boys. the High Court,

_ 36. For the reason mentioned in Paragraph 32 ahove, the 3rd
accused Tappayyan is found guilty of hurt under sections 328 and 114.
He is sentenced to suffer 9 monthg’ Rigorous Imprionment.

o7." "The conviction of Selli (4th accused) would rest on the
evidence of the boy Ramaswami only. It may be that the approver is
trying to shield him, but there 1s no evidence, which can be legally
used, to prove this. This accused should, if really present, have been
described, if not named, in the dying declaration, There is the possi-
bility of a mistake on the part of the boy witnegg as to this man’s being
inside the temple. And I think, therefore, that he should have the
benefit of the doubt. He is acquitted.

Note.—Accused 1 and 9 have been informed that they may appeal
within 7 days to the High Court.

(Signed) W. J. TATE,
Sessions Judye, s

(True Copy)

Exd,
8.,
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IN THE HI1GH COURT OF JUDICATURE AT MADRAS.

Friday, the twelfth day of July,
One thousand eight hundred and ninety-five.

g PRESENT :—
Tax HovorasLe SIR ARTHUR J. H. COLLINS,
Knight, Chief Justice.
and i y

Tae HoxozApLE Mg. Justice PARKER.
" Rep 4 Trial No. 41 of 1895.

1.« “~Mawnvan and
£ } Prisoners (1 and 2).
2. Set, ‘i ¢ ;
Trial referred by the Court of Session of the Salem Division for
confirthation of the sentence of death passed upon the said prisoners

“in Case No. 27 of the Calendar for 1895.

Criminal Appeal No, 269 of 1895.

Appeal by the st and 2nd prisoners against the said sentence.

This case coming on for hearing, upon perusing the petition of
appeal, and the record of the evidence and proceedings of the said
(Court of Session, and upon hearing the arguments of Mr. M. Venka-
taramiah Chetty for the 1st ;:.vrisonex- and of Mr. P. R, Sundara
Aiyar for the 2n.d prisoner, Vakils engaged for the defence under G.
0. dated 17th December 1884, No. 3273, Judicial, and of the Public
Prosecutor-in support of the conviction, the Court made the following

-

ORDER; —

Apparently by an oversight the dying declaration taken by
the Magistrate trom the deceased man on Febraary 3rd was nob

proved and pat in at the Sessions. The Magistrate was examined
as a witness and deposed to the circumstances under which he took

the declaration, but the statement itself was notidentified by him
and made part of the record at the trial.

_This is a most material omisssion and we must ask the Sessions




o ey i
Court witness P. v.m Rast recalled, | : |
States on solemn aﬁﬁwﬁan: : o o e st Ao

Cross-ezamined by the Vakil for the accused —The Police Head

ton by gt Pl T

Constable, i. e., the Pulampatti Staﬁon House ( = may, or may
not have been present wheu [ took the dying declaration. I am not
sure. I don’t remember seeing him there. I saw there a Constable
from Pulampatti. I did not then hear that the 1s¢ accased had been
arrested by the Police. i F<00% e oA R
“I tried to agcertain from . Papiah Pandaram the deseription of
the other people whom he did not name in the dying declaration.
He could not give them to me. At that time, T knew nothing of Sellap-
pan (ist accused) whose name was mentioned in the dying decla-
ration, nor had 1 heard who he was. I had noddea who he could be,
1 asked Papiah Pandaram more abopt‘Sallappaﬁ and he said he be-

longed to a village the name whereof I have now forgotten, I want

to refresh my memory with the dying decla-

Allowed to do so. ration. Isee fromit that the name 8f the

Village is Kottapalliyar. T have noidea how

many Sellappans there are in that village. T got no other information

from the dying man about Sellappan except the above and what is
given in the dying declaration. :

I asked Pupiah Pandaram to what village the other persons
he mentioned belonged. He was unable to tell me. He said he
knew Sellappan very well but did not know the others Before
the occurrence. 1 asked him what he thought the, motive of the
person who attacked him was. _He said that he was suspected of
criminal intimacy with Sellappan’s wife; and that Sellappan had found
him and his(Sellappan’s) wife together in a room. Tasked the deceased
what motive the others had.Hesaid they came to help Sellappan, out of
friendship for him. He mentioned no other motive. I did no%ask the
dying man how long they had been friends. 1t did not str‘ik‘e'mé'iﬁo ask
the dying man this question, although he had before said he did not
know them. I did not ascertain from the Police there who Sellappan
was. I remember asking deceased’s father wha Sellappan was and
be gave me some description of him. He said he lived in Kolla-
palaiyam. I did not enquire whether that man had been
found. I put other questions to deceased’s father, He told
me Sellappan and his son were thick friends. He said the same ag
- his son had already tolq me; and which I have recorded 1a the dying
declaration: I: did not reduce that to writing. That was becanse
the dying man’s parents had to acoompany him straight off toSankari.
to the Hospital. I heard at Yedappadi that the man died alter going
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2 or 2} miles. I did nob try to ascertain from deceased’s father or
mother or any one else whether they could give information abont the
other assailants mentioned in the dying declaration.

I did not ascertain from the deceased when or how long
ago he and Sellappan’s wife were surprised by Sellappan together
and I did not ascertain anything from the deceased’s parents about
this sarprising of the deceased by Sellappan.

I ascertained that the dying man had been already questioned
at the temple. 1 ascertained that from the Pulampatti Constable
there. He said that the dying man had been questioned by the Police
at the temple and had given some answers. 1 did not go into details
farther. So I did not ask the Constable if the Police recorded at the
temple what the dying man said.

About midday of this day—~the day on which I took the dying
declaration—and after I had taken it, I received at Yedappadi the
Palice occurrence report containing the dying deélaration made to
f:hem at the temple,

I took the dying declaration down at about 7 o. ». [ did not
see the Pulampatti Station House Officer at Yedappadi all that day

I1did not ask the dying man whether thore were persons present
atb tke temple other thaa the persons he mentioned to me.

Q.—Did you ask the dying man whether he saw any one else
come to the temple afterwards and before the Village Magistrate,

came ? -
A.—He told me Sellappan and four oth-rs had held him down.
So I thought further questions needless. »

Re-ezamination:—I recorded every answer given me by the
‘dying man. The dying declaration contains his full state-
ment, I did not note down that the
the other persons were friends of Sellappan. [ speak from mes
mory—not from having looked into the dying declaration on
this point. 1 recolleqt.vtha.t this statement was made while [ was re-

dying man told me-

cording the dying declaration,

I asked de®eased’s father what he knew in the matter. I asked
him of what his son said was true that is about the criminal inti-
macy with Sellappan’s wife. Hesaid that it was on the evening of
the day oo which I took the dying declaration. I ascertained from
the Police at the temple, that they had, on the preceding

_ night, questioned the deceased man. I did not ask them if
_they bad recorded his statement to them.

R. P, ' Ja
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4 ' IN THE HIGH COURT OF JUDICATURE AT MADRAS,
i \ \7% s day, the W ———day of M
One thousand eight hundred and m'nety%oo':é "

PRESENT ;=

Faclosure I lo the High | : R The Honourable Qéj WWM / /4, &Lf%‘y@
- and

Court’s letter dated /o8 ° 3o ‘
/Mné/b/y J5No. / 7 "4 ,‘z' F i - The Honourable Mr. Justice WM

| J?l(]ic[.((l‘ R s el Referred Trial No. 0%‘/ of 189 B e Gl e

L <% - ) AR |

] ‘ . BB ﬁ? - é’ﬁ'/‘-fﬂ‘—//(e(,‘/., —Prisoner.J”
| | . (r~2

1 ¢ SEORETq, ; | Cs 2
‘ S )i; ; | | Trial rveferved by the Court of Session of the Division

Appeal by the Prisonerqagainst the said Sentence.

=3 ) 4RG5 & -
k2 QEPR 16w & | for confirmation of the sentence of death passed wpon the said Prisonens in Case
*‘ L oY : |
‘ (“,?/UMENT N\ W No.O?/ of the Calendar for 18957 |
| ! | ,
| | CRIMINAL APPEAL No. % or 18957 j
5 JA422 )
J
,.

This case coming on for hearing, W m\—-
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.

Wednesday, the twenty-eighth day of August,
One thousand eight hundred and ninety-five,

PRESENT ;e
Tar Hovovrasre Sik ARTHUR J. H, COLLINS Kr., Chief Justice.
AND

Tae HovouvraBLE MR, Justick PARKER.

e =

Rerzreeo Teian No, 41 or 1895,

5 Sellappan and

} 1st and 2nd Prisoners.
2. Sengodan i

Trial referred by the Court of Session of the Salem Division for‘canﬁmatian of the sentence of
death passed upon the said Prisoners in Case No., 27 of the Calendar for 1895.

Cenaivan Appear No. £69 or 1893,
Appeal by the Vst and 2nd Prisoners against the said Sentence.
This case coming on for re-hearing, the Court delivered the following
JUDGMENT.

We think it is established on evidence which cannot be reasonably questioned that the
deceased Andi left his village on the evening of February 1st with 1st Prisoner,~ with whom he
had been for some time on friendly terms. It also appears that lst prisoner’s wife Sellakkal
had been before her marriage on terms of intimacy with Andi,~who lived next door to her
mother’s house ;—and that this intimacy was cyntinued even after her marriage when she visited
her mother. The Ist Prisoner appears to have come to know something about this, and it is
shown that he had taken his wife from her mother’s house and back to his own house a few
days before the events of February 1st.

On the morning of February 2nd Andi was discovered in the temple with his throat cat, and
with a stab in his stomach from which his bowels protruded. He was first found by the Pojari
(10th witness) who gave the alarm and summoned the Village Munsiff. Andi was then alive,
but anable to speak and could only make signs. After his father and mother arrived in the
afternoon and when some water had been given him he was able to speak in a whisper. He then
told his father that 1st Prisoner had brought him to the temple to worship the god and had
then stabbed him in the stomach while four other persons seized him. He afterwards told his
father that Sellappan had cut his throat.

Before daybreak on the 3rd February Andi wagse " on a cot to the Hospital,=~but was
met by the Magistrate, Inspector and Hospital Assists t near the Yedappadi Police Station.
‘There the Hospital Assistant attended to his wounds, afl : which a dying declaration was taken
from him by the 2nd Class Magistrate. By some oversight this declaration was not made
evidence at the Sessions; but by direction of this Court the omission has been since rectified.
In it the deceased Andi described how Sellappan had taken him to the temple and stabbed him
twice,~but said he was not able to identify those who had assisted Sellappan. The 2nd Class
Magistrate who was examined as a witness deposed that Andi was then perfectly sensible and
conscions at the time though he died later in the day while on his way to the Hospital,

-
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In addition to the statements made by the deceased the prosecution relies uwpen the testie
mony of the approver Karamsn, and of a little boy of 9—11 years old oué B&mmwmy.. 'Fho
latter is the nephew of 1st Prisoner, and deposes that he followed Jgt l?monet and Andi into
the temple expecting to be given somd plantains and ‘as he entered witnessed the scene when
Andi was murdered. His account is that 2nd Prisoner Sengodan took the knife from the waist
cloth of 1st Prisoner and inflicted the 1st wound on the neck—while 1st Prisoner and the others
held Andi by his top-knot and by his legs ahd hands, ahd that when Andi struggled to release
himself 1st Prisoner seized the knife from Sengodan-and stabbed Andiin the stomach. The
same account of the oceurrence is given by the approver Karuman, and it will be noted that
there is a substantial differencs betwern these accounts” andthat™ of the deceased who'certainly

spoke of both wounds as inflicted by Sellappan.

1t is urged that Ramasawmy’s evidence cannot be regarded as good corroboration of that of
the approver since though he told this story when first taken before the Magistrate on Febrnary
3rd he retracted it on February 25th in the coarse-of the preliminary enquiry. We might
have attached weight to this objection had it not been for the fact that it is proved the boy
told the story of how and by whom * the fair man ” (Andy) had been cut and killed in the
temple to the 3rd witness acd in the hearing of the 4th witness on the very night of the occur-
rence and within aboat an hour ‘of '‘the‘occurrence. The story seemed so extraordinary that
the woman did not at the moment believe the child,—~but the next day she heard at noon of
Andibeing fonnd wounded in- the ‘temple. < It was no doubt: “information' obtained from ' this
source that led the Sub-Magistrate to-send'for Ramasawmy on Febrdary 3rd and take his states
ment A, This is verified by Exhibit.? II1 and IV.

Though the approver Karaman was no doubt an accomplice in the design to give Andi a
beating in consequence of his intrigue with a Vellala woman we are not prepared” to hold it
established that either he orthe otliers” who = assisted  Sellappan’ had formed - the - deliberate
design to commit murder. Except Sellappan- none-of them had any personal wrong to avenge,
and it seems improbable that they should have planned a marder to be committed in a temple.
This view was taken by the Jadge with regard to Thappayyan and Selli “(p. 3 and 4) and he
would no doabt have acted upon it with: Teference to Sengodai also'had it mot been  for ' the
evidence that Sengodan inflicted the first stab With the kiife.

If wo accept this view of Sengodan’s conduct his conviction for murder must ﬁndpnbt.edly
be confirmed. Bat in his favor it is fair to remember that deceased stated,—and- undoubtedly
belived even if the belief were mistaken—that Sellappau inflicted both stabs, while the evideuce
to the contrary rests upon the testimony of tainted witnesses,—one of them being an accomplice
and the other having once retracted his statement. It is true that Ramasawmy described Sengo«
dan’s coudact as” early “as” Febraary 3rd  (Bzhibit’ A) before 'there ‘had been much time for
tuition,~~bab it would be natural to Him to minimize the guilt of his uncle'and’ we observe that
this statement A does not allege that the stab in the stomach was inflicted ‘by Sellappan,=-a fact
which in the face of the dying declaration can hardly be opern to doubt. Sengodan had not, like
Sellappan, any personal motive for joining in the attack and under the circumstadces we think
it safer to find that his use of the kaife is not conclusively proved. “'We shall therefore set aside
his conviction for murder, and treating hini as the Judge has treated the 3rd Prisoner'convict him
of hurt under Sections 823 and 114 and sentence him to mine ‘months’ rigorous imprisonment.

As regards the 1st Prisoner Sellappan‘wé have no 'doubt that “he ‘must be convicted of &
treacherous and deliberate murder. 'The séntence upon him is ¢onfirmed and theé appeal dismissed.

By the Court.
: : * Dy. Begist rar,
Exd. T, Ramakrishna Pillai. - “dppellate Side.
- { (' ~q 4
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FOR ORDERS.

ArpeaL for merey from Convict No. 7 £

'ﬂMW under sentence i

' of death in Se bz Sessions Case

4 .
Seafo bl )5 &%M/ys,‘

No. 27 of 1895’, which sentence has been

/

2

confirmed by the High Court.

The Superintendent of /- oLomAlzir

", g
Mot g ) P

(W Jail certifies that the sentence

:
;
v’/

will not be carried out until a definite reply from

Government has been received. (
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PROCEEDINGS OF THE MADRAS GOVERNMENT.

A

Riap the following letter, dated A .,"%/7 ™ 5 v ﬁ4 , from the
Superintendent of the (W-—f Jail at e , forwarding
petition from Conviet Zo Cf‘f = W under
gentence of death in Lmles~ Session Case No. 2/ of 1808,
confirmed by the High Court of J udicature.

Read also letter, dated /. a .dyw pa S e/ 7/ & from the Registrar

of the High Court, : A ppellate Slde, forwardmg t.ho—peoord-of—themez s i mtces D
(A4 @27 = X

ORDER THEREON, Laled <& - -L%WIS‘M' Vo. /783 -

Having considered the circumstances of the case as set forth in the foregoing

papers, the Right Hon’ble the Governor in Council sees no reason to interfere with the

sentence of death passed on Conviet ﬂ/yfyfz Wa

9. The law will take its course.

Lo Bxiraet)
A8
23/9/¢8.
Chief Secretary. /9

QV;/ e _e
7 «
To the Superintendent of the M"? W .CZ . & :“

for oommumoatxon to the Prisoner.

,»,  Inspector-General of Jawe, /pr_m . ANou 2
v )4 L

Hon’ble the
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