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- In.the Court of Sessions, South Canara. !
\ A e i Session Case No. 33 of 1894.

L ABAR s

N et Sl P Present: W. C. Holmes Esq.

Ny 4
L,,_,wQueen/-Empress Vs. (1). PapMARAJA alias LLAXUMAPPARASU BANGARA.
(2). Surr Beary.
¢ (3). Auvum Beary. e
¢ (4). Suint Beary,
4 (5). Ucna Brary.
£ (6). SaBu Brary.
¥ (7). Hammape Beary.
(8). Bapava Beary.
(9). IpiNe Beary.
+(10). AspuL BeAry.
%(11). VENKATRAMANA BHATTA.
¥(12). Sanxa Arnl BEARY.
>(13). IeraYl BEARY.

5 (14). Sanwya IBrayr Beary,
( Committed by Mr. H. Koragappa, 2nd Class Stationary Magistrate of Mangalore).
Y gap) : g 8

Charge: Against accused 2 to 14.—(1) Culpable homicide amounting to
murder—=Sec. 302 L P. C. (2) Vo-
luntarily causing grievous hurt—
Sec, 326 L. P. C. (3) Rioting being
armed with deadly weapons—=Sec.
148 1. P. C.

Against 1st accused.— Abetment of the above offences—Sees. 109,
302,326, 148 1. B 'C.
Against all the accused.—Being members of an unlawful assembly
—Sec. 143 1. P. C.

Assessors: Messrs.—(1). Ub. Narasinga Rau (Saraswath Brahmin) 2.
Akbar Khan (Mahomedan). 3. D. R. Baptist (Roman
Catholic Christian),

Opinion of the Assessors: Not guilty.

. Finding of the Judge: Coneurred with the Assessors.

Order: The accused are acquitted and set at liberty.
Judgment: The chargé against the 2nd to 14th accused is that at 11 a. m.

or about that time on the 3rd September, at Panemangalore, they caused injuries to
Narikombu Narsappaya which they knew would be likely to cause his death, and
that the said injuries caused his death and that they were guilty of murder, Section
302 1. P. C.; or that they voluntarily caused grievous hurt to N. Narsappaya with

dangerous weapons and that they thereby committed an offence under Section 326
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I. P. C.; and that at e same time and place they committed vioting wvith the
common object of causing grievous hurt to Narsappaya and thereby ‘committed an
offence under Section 148.

Thé 1st accused is charged with having abetted the 2nd to i4th accused
with having committed the aforesaid offences.

All the accused are further charged with having unlawfully assembled
together at about 9 A. M. on the 3rd September for the purpose of committing the
aforesaid offences and with thereby committing an offence under Section 143 I P, €,

@, The 1st witness examined for the prosecution, Shivanaya, deposed that the
" deceased Narsappaya had got possession of lands in Nandavar that formerly belonged
to the 1st accused Padmaraja and his family, that a suit filed by Narsappaya for
possession of some more Jands was pending, that Narsappaya had got sold at Court
auction a Mulgeni holding of the Lst acoused and had purchased it himself, “5, 6,
7 or 8 months ago,” and that he (witness) had applied in a decree ,obtained by
Narsappaya for the sale of the 1st aceused’s house, and that a suit by 1st accused’s
brothers to set aside the attachment was pending. The witness also deposed that
he had obtained on permanent lease from Narsappaya (who is a relation of his) all
the lands he had in Nandavar, and that he hegan the cultivation of the lands in
August last, with men from his own village of Peramanki 9 or 12 miles from
Nandavar, because he could not’get men at Nandavar and left his brother Narnap-
paya and a relation Rangappaya to superintend the cultivation. The cultivation
was obstructed by the 1st accused, his brothers and others, and this witness lodged
complaints.

On the night of the 2nd September, in consequence of information he
received, the witness went to Kandur, a village § mile from Nandavar, and there
saw Narnappaya and Rangappaya wounded, and the next morning he went to Pane-
mangalore Station which he reached at 7 or 8 and made a complaint at the Station;

before he made the complaint he saw, he deposed, Subbia Shanbhag, a Gumasta of
the 1st accused. As the Head Constable of Panemangalore was ill, the witness '

went to Bantwal on the other side of the river, and there saw the Police Inspector
who sent with him Head Constable Pereira of Bantwal Station, and he, the witness,
(as well as the witness's party, Rangappaya's brother and two servants) and a
Constable or two were returning to Panemangalore. Before they crossed the river
by the ferry they got information, and on crossing they went to Ananta Poi’s shop
at which there was a crowd, and saw Narsappaya sitting there wounded. The
witness deposed that all he could recollect of what Narsappaya said was “Padmaraja
“Bangara got people collected, sent people, and got me beaten.” .

In cross-examination the witness professed not to remember a number
of matters about litigations he had been engaged in, and it appeared that he was
taking Narsappaya's part or helping Narsappaya in his acquiring land in Nandavar.
It also appeared he had a bias in Narsappaya’s favor, but as he was hijs relation
that is not of much consequence. What he said in examination-in-chief appeared
to be substantially true, but of course it does not advance the prosecution case
very far. .

3. The 2nd witness examined by the prosecution was Ananta Pai. His
evidence was that he was sitting in his shop in Panemangalore at about half past 10
dictating to his son, and was facing north. He saw Narsappaya coming down the
sloping rock (32 on plan). Tt is the way, he said, that people come from Nari-
kombu i. . the village in which Narsappaya lives. Te afterwards said he did not
gee him coming down the sloping rock and said he first actually saw him when

e

o fathoms from his shop, and he said his attention was drawn to him (Narsappaya)
by a servant speaking. Narsappaya had with him a Sudra servant. When they
were 2 fathoms from his shop, the witness deposed, the servant said “See, they
tgre coming,” and as soon as he said it, Narsappaya at once entered his shop and
entered the northern of the two compartments (see plan) and as soon as he had
entered *Moplas came and stood round and in a row.”

The witness'’s evidence then as recorded on pages 7, 8,9 and 10 of my l
notes was very unsatisfactory i1 the matter of identification of any particular person.

He said he thought 15 or 16 Moplas came. He said a Bant came and a
Potter and @ Brahmin. He then said he knew all but 2 or 3. When asked whose
names he knew, he repeated a string of names:  He was then asked if he could ;
point them out here, and he named a number of persons in the dock. He was then
asked “Did you see the others there?” and he said “Yes,” and he was asked ‘“Was
«Bangera there” and he said “no”.

What happened according to this witness was this:— °

Some one said “Beat, Beat.” He afterwards said Shidi 4th accused said
so, and that he said so 9 or 3 times. Then witness told the crowd not to create a
disturbance in his shop and asked why they should create a disturbance in his shop.
They said “Shove that dog down.” He afterwards said Shidi 4th accused said so.
Then they took up stones and threw stones and sticks at Narsappaya. He could
not say who did so. Two or three got up —Shidi, Puvappa and another—and they
beat Narsappaya who was in the northern room. Shidi stood on the Jugli and

F#lunged at Narsappaya with a sword, Narsappaya then went to the southern

‘compartment from the northern through the door hetween the two. Two or three
others got up on the J ugli—but he could not say who they were—and they all beat
Narsappaya with sticks. Some hottles were broken. - Others of the crowd stood
¢this side and that side” and fAlourished swords and sticks. His son jumped down.,
Narsappaya took up the pair of scales (produced in Court) and parried the blows.
The blows hecame more forcible and the witness jumped down.  He did so to see
where his boy was. He went to the opposite shop. He cried out there for the
first time. The beating still went on. - He wenf to his house and found his son

there. A dog-cart passed with a lady init.  Witness followed it and went to his

shop. And found Narsappaya sitting: wounded. -

In cross-examination he stated that the offence took place on the Chowti
day and that it was an important festival with persons of his caste. He said that he
that morning had Jistributed at his shop 50 or 75 cocoanuts and 8 annas in cash in
3 pie pieces to about 100 people, and that the distribution was finished by 8 o’clock.
e said that after the distribution it was usual to go to feast, and he said that it was
usual for the Chowti feast to be held at the family house where his undivided brother
lived. He said that on the last Chowti day he remained at his shop writing. He
said “I was writing the things sold the day before or the day before that. 1 wanted
o see from whom money Was due. There was no pressing necessity to write.”
He said that had it not been for the occurrence, he would have closed and gone
home as he had to worship Ganapati.

The witness stated that during the struggle Narsappaya did not cry out.

He described, but not very clearly, the way things were stored in the two

compartments of his shop.
In the southern compartment he said dhall, rice &c. were stored and he

showed how. There was a box near the front, and sloping up from it there were
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wooden dishes filled with grain, There were 4 or 5 big jars in a corner of the rooin.

The witness said these dishes of grain were undisturbed. "

One of the jars that was in the southern room was produced in Court.
It had a big hole 5 or 6 inches in diameter in one gide of it. A stone was also
produced. It was 4 inches or so in diameter and the witness deposed it was found
lying in his shop. The jar and stone were produced on the 15th September.

The witness in CrOSS-éxamination said stones were thrown into the
gouthern compartment also.

On the 15th September some pieces of bottles were produced. The
witness said that three bottles in the southern room were broken.

The witness showed in Court what Narsappaya did with the scales. They -

were hanging to the beam in front of the southern compartment, and presumably
Narsappaya broke the rope by which they were hanging. The witness showed
the way Narsappaya fourished the pair of the scales.

The scales are undamaged except for two indentations one on each pan.
As these indentations are exactly similar and in a similar position on the pans, it is
probable they were caused when the pans were put one in the other and the scales
hung aside when not in use by the pans knocking against a wall or beam or some-
thing like that. ‘

The witness said to the Magistrate the scales were broken, but he

explained in this Court that only a ring had come off a hook. -

The amount of property in the shop was worth. Rs. 1,000 ox Rs. 2,000

and there was Rs. 700 or Rs. 800 in cash, but the cash was, he said, in an inner
room. The witness said that he did not examine the cash till after meals that
evening. The witness said that his son whom he went to look for was 17 or 18
years old. and that no one had told him that he was injured.

~The witness said that he did not tell Mr. Macfarlane, nor the Overseer
Dasappa what had happened, and he said that he knew the Overseer who was of
his caste and that he had often spoken to him.

4. The 3rd witness examined by the prosecution was Srinivasa Pai, the son
of Ananta Pai. He was examined at great length—his examination oceupying an
entire day. '

His general account of the transaction was the same as his father’s, but he
gave more pnrticulnrs of the part he said that the persons in the crowd took in the
alleged rioting.

He said that two bottles that hung to the ceiling of the southern room
were broken, and that he jumped down from the Jugli for fear of the glass hurting
him and for fear of blows, and went to a shop opposite, which was closed, and stood
on the stones over the drain in front of it “for a minute.” From there he says he
¢ beating Narsappaya and some trying to drag, him, and as they
agging him he canght the scales hanging in front of the shop
and he then fell i a sitting position, and. two or three others got up a.nd” W‘I’;e
heating him and ‘“not being able to see th.lS inhuman business, I went home. : 6:
also said “I could not see as he was beaten worse than a beast, and left, and as 1 W&

seli e T could not bear to s€c. '
et plti‘IeI said that the persons who did not go up into the s}.xop. to beatw 1:;:'5::('1
paya (5 or 6) moved here and there in front of the shop, brandishing a8

sticks, and that porth
He said he we

saw some person
were beating and dr

»”

and south a crowd of 40 persons gathered. s
nt back with the bandy and found Narsappayd sitting

>
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facing the road bleeding. He did not know what Narsappaya said and he soon
left and went to a schoolmaster Srinivasa.

He first said that he had to pass through the northern crowd to ‘get to
his house, but he afterwards <aid he went along the middle of the road and the
crowd was to the side of the road.

In cross-examination he gave information as to the persons engaged in
the shop. ~There were two employees named Rama and Soiru Shanbhaga, and he
and his two brothers also help in the shop. None of them were in the shop when
the crowd came. According to the witness, the shop was opened that morning to
distribute cocoanuts &c. as it was Chowti day, “nothing was sold that day, it was
Chowti day.” Giving cocoanuts &c. to Brahmins went on till 8.30 or 9.

The witness was then cross-examined at considerable length as to the
necessity there was for remaining after the distribution. His account was not very
clear, but perhaps the cross-examining counsel did hot want that it should be clear.
The witness said he had been that morning looking at the amounts outstanding.
He could not tell the names of any debtors and he did not remember if accounts

_had been sent to them. He afterwards said that they thought of keeping accounts

to be filed for income-tax. They were not produced before the Income-Tax
authorities, and when asked in re-examination why not, the witness said “If they
“are written up, we can see what the profit is next year.” He also said he was
posting the current ledger and that his father was dictating from the day-book.

The witness said he put the ledger he was posting and the journal from
which his father was dictating in a box when Narsappaya entered. But he could .
not say if he took any care of the inkstand, but afterwards he said he found the small
box it was in, damaged. The nibs of the pens in the box were broken.  He
did not notice fresh ink-stains.

The hottles that were broken contained oil, and oil was on a stone and on
the floor below the stone. :

He said two of the sticks that were thrown hit Narsappaya and dropped
down, and Narsappaya did not take up a stick to defend himself though he was
a robust man.

He did not hear Narsappaya ery out.

5. After the examination of the 3rd prosecution witness, Mr. J. B. Macfarlane,
Local Fund Engineer, South Canara, was examined as a Court witness under the
following circumstances. The prosecution first applied that he should be examined
but withdrew the application, and the defence then applied that Mr. Macfarlane
should be examined by the Court, and that application was granted, and as it was
understood that Mr. Macfarlane was leaving Mangalore for camp, he was examined
at an early stage in the case. : :

Mr. Macfarlane passed through Panemangalore on the 3rd September
at about 11.30. .. He was walking and was followed by his dog-cart. He
noticed that there were more people in the bazaar than he would have expected

_at that time of the year, and he enquired the reason, and saw in a shop in the part of

the bazaar parallel to the river (at about 40 on the plan) some Ganapathees painted.
When he turned into the bazaar that runs at right angles to the river, there were
then more people about than he would have expected, but he noticed no crowd
and saw no wounded man and noticed no éigns of any disturbance and no one
with clubs or sticks or swords, and no one drew his attention to any wounded man
or there having been any disturbance. Mr. Macfarlane did not notice anything
particular about Ananta Pai’s shop.
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Mr. Macfarlane must have passed Ananta Pai’s shop a few minutes if not

a few seconds after the time at which, according to the prosecution, Narsappaya’s.
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9. The Tth prosecution witness Ganapati Shanbhag deposed that he was in
the shop of Manna Shanbhaga in the lower Peta and people were going about

! assailants left the place. talking, and he went towards Ananta Pai’s shop and stood in Subba’s shop opposite
v 6. The 4th prosecution witness was Koti. [e deposed he was a servant of Ananta Pai’s and about 10 or 20 Moplas and Ananta Pai were talking. He then told
' Shivanaya the 1st prosecution witness, and that on the morning of the 3rd Septemn- a story of what he alleged happened similar to that told by Ananta Pai. There was '

ber he was at Nandavar and went from thence at Shivanaya’s orders to Narikombu no life in his story, and it made no impression on me such as the story of a m;;mh

to Narsappaya and followed him to Panemangalore, relating what he had really seen could hardly fail to have made. The witness is a

He deposed that at Panemangalore when near Ananta Pai’s shop, he man of no property. He said he traded, but he gave up his shop 4 years ago.

~ heard Puvappa Shetty say “Our Bant has come,” and he said “Look here, Nan- . He once made a complaint of assault, and it was compromised and he got Rs. 25.

1 “davar people are come to heat you.” He deposed there were 10 or 20 people to He is a caste man of Ananta Pai’s, but denied that he was related to him. He

i the south and were coming fast. When he said “They are coming, They are said that at the shop he did nothing, but was in great fear. One naturally asks “If

2 coming,” he deposed Narsappaya, who was walking with his head down, looked up he was so timid, why did he go there?” He said he was told not to come down,

_P' and went fast to Ananta Pai’s shop and people came and stood in a row throwing and that no one told him to go. He had told the Magistrate Narsappaya had been

stones and sticks into the shop. He deposed he was meantime standing on the dragged out by the legs to the Jugli. Here he said he was only dragged out once,

* road and saw 3 men get into the shop, and as he was ;ittempting to go into the and that his head was on the Jugli. He had told the Magistrate that some of the

| (* shop he got a blow with a stick on the wrist and he ran away crying ‘“Narsappaya accused had said about the gentleman’s carriage, and that Shidi said “Let us cut off

g This witness’s evidence Was very unsatisfactory.  His story was discon- The evidence has appeared to me to he a tissue of falsehoo@ """"" —— T ‘{ )
i 1;ected and his demeanourﬁzlq, a oo Gt 10. The 8th witness examined by the prosecution was Srinivasa Kudava who
% @. The 5th prosecution witness Venkappa Shanbhag is a shop keeper living has a shop opposite Ananta Pai’s. He deposed that as he was approaching his
; ; ;’I‘l the 0]"I)Oblt0 side of the .road from Ananta Pai’s shop and 20 yards or so from it. shop, he heard a noise and saw Narsa.ppnya being Deaten on the Jugli of Anar.lta
‘ e deposed that that morning he saw Narsappaya and another man pass his shop, Pai’s shop. He then gave some details of what each of the accused 2 to 14 did.
| and within } Galige, Ananta Pai’s cry was heard saying that Narsappaya was being Narsappaya was waving a pair of scales, and some one said “a carriage is coming,
0 beaten within his shop by the Moplas of Nandavar, and he got down from his shop let us go,” and they left. £ ‘ e
1 and sat on the plank just in front of it, and saw that Narsappaya was being heaten . The whole of the examination-in-chief of this witness was exceedingly 7 3 k‘[‘ G LA
i . by some Moplas and that he Was waving scales. He said Narsappaya’s body was brief. Though he mentioned each of the accused 2 to 14, the examination only ™ e ST
f ‘outside and his Jegs inside the shop, and one of the Moplas called out and said a extended to 1} pages of my notes. It is incredible that if this man had witnessed f P N
. coach of the Engineer’s Department had come and they dispersed. He said as he ' a scene such as he says he did, he would not have given a more detailed and a ) l ‘f ‘N
| - was alone he did not go to see Narsappaya after the occurrence. He said there more graphic account of it. His account was as bald as it could be, and T do not/ B Nao

i}- " [ ' I thoughF this witness’s story both from the substance of it and from the 11.  The 9th prosecution witness, Cherdappaya, has a shop in Panemangalore Vi
! \ Rw:t‘ngss S manner to be false. f; on the opposite side of the bazaar to Ananta Pai’s and more to the south. He-

. ‘ 8. The 6th prosecution Witness was Naraina Pai. He deposed he was in deposed he was in his shop and 15 or 20 people came from the south armed with
| i+ a shop of one Dasa Naik near the temple at l’anenimngalore and heard some one sticks and as they came near his shop some one of them said “We have the big tiger”
’v' erying “There is heating,” and he went and stood in front of Venkappa Shanbhag and they ran, or walked fast to the north. IHe took home his children and left them
f‘ the 5th witness’s shop. He then said in a general way that all the accused were at home, and within a Galige he returned, and the riot was going .on in Ananta
beating Narsappaya. : Pai’s shop, and he went and stood 10 or 20 Koles from Ananta Paj’s shop and saw
| Nothing could have been moye unsatisfactory than this man'’s evidence, Narsappaya lying on the Jugli and being beaten, and after § Galige he heard a voice
o O 0 He could give no_details of what happened, and he sereened himself behind the like the Voice of Supi (the 2nd accused) saying “A carriage is coming, go away

e Tt s Peratin g _ ) T ;
18 being beaten and killed,” and he stood without crytog out for 2 Galiges in a
I an , X

lane, and went back to the shop and when he got there, the people were not there.

- were some of the Moplas having sticks in the street, and between them and him
there was a crowd of 40 or 50 Persons including some women and children.

| assertion that there was much confusion, His whining answers in cross-examina-
tion and his pretended “ignorance, his Protestation and his facial expression left
the impression on my mind that he was entirely untrustworthy.

As to the substance of his story, if it e true that he heard the cry “There
is beating’” at the place he was, probably évery one in the town would have heard
it. His evidence about the arrival of the dog-cart ‘was as unsatidetory as it could
be. He said one of the accused cried out “The dog-cart has come, Let us go,” and
after an immense amount of, difficulty it was elicited that the man was in front of

Ananta Pai’s shop. 3
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his head and go to Nandavar.” Here his story was that some one from the nor-
thern side said “The Dhore’s carriage is coming” and he could not say who it was.

think the witness is entitled to any credit.
The cross-examination of this witness made his story ridiculous, ="

soon” and they started and went to the south, and he went and saw Narsappaya
lying there and was disgusted and went to his shop.

-
The opinion I formed of this witness hoth from his demeanour in the J

witness box and from the substance of the answers he gave was that almost every,
sentence he uttered in his examination-in-chief was a lie. {1
The cross-examination confirmed the opinion that his evidence was in al{
probability totally false.
12. The 10th prosecution witness, Krishnaya Shanbhag, deposed that he had
a shop a short distance to'the south of Ananta Pai’s and on the same side of the

T
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4 This story is, I think, on the face of it obviously false.
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bazaar, and that he was in it when the crowed passed, and that he next saw people
going here and there and saying ‘the Moplas beat Narsappaya. They killed
‘Narsappaya,” and he got down and looked towards the north and “these Moplas were
“beating” and one had a sword and he was flourishing it, and others were flourish-
ing sticks. He then, so he deposed, went and sat in his shop and went on settling
the wares, and the Moplas went to the south and after that a carriage came.

This witness was a young man and his demeanour did not betray him,
but the substance of his story can in my opinion have only one criticism and that is

that it is an utter lie.

” The cross examination demonstrated this.

13. The 10th prosecution witness examined, Timma Padiyara, an old man
of 63, has a house on the same side of the bazaar, south of Ananta Pai’s, He
deposed that he was sitting in his J ugli distributing cocoanuts and cash to Brahmins
and others, and he deposed “They said there is a noise in the Pettah that Narsap-
“paya is being beaten,” and he gave cocoanuts to some Brahmins and went out,
and as he was going out, 10 or 20 persons were going fast to the south, and he at
once went back to his shop. This man says he identified all the 13 accused i. e.
accused 2 to 14 as they passed him while they and the others were going a distance
of 5 fathoms. That is, I think, palpably false. .

14. - The 12th witness Gopalkrishnaya deposed that on the Chowti day he
was passing through Nandavar, and hearing talking, looked back and saw 10 or
20 people coming down from the Anebagalu (or big gate) and they went towards
Panemangalore, and as they went the 1st accused said they must go and anyhow

do away with him. ‘
This witness’s demeanour was very bad. I inferred from his demeanour

that he was probably telling lies.

In cross-examination he stated he could not remember if 20 or more than
20 suits had been brought against him. He did not know if his services had been
dispensed with by the Survey Department, and he proféssed ignorance on a number
of other matters. It was clearly brought out that he was a partisan, for he produced
a letter alleged to have been written to him the day hefore the Chowti day and
which was meant to- explain the reason of his going through Nandavar on the
Chowti day. He explained that the letter (the only letter he had) had remained in
his pocket by accident, but that is not to be credited. The reason he gave for
going through Nandavar was not satisfactory.

15. The 13th witness Annappa lives in Bondal, 2 miles from 1st accused’s
house, and deposed that on the Chowti day as his child was sick of eonvulsions, he
went to Nandavar, and entered the gate and saw 10 or 20 persons with sticks and
swords sitting in front of Ist accused. The 1st accused asked why he came and
he said he came for medicine, and the 1st accused told him to come after 3 days as
he had business then,

In cross-examination it was elicited that he did not go back after 3 days.
He had been only, he said, three times before to the 1st accused, on each occasion to
get medicine. He brought nothing in his hand to give the 1st accused. He fou.md

the gate open and went in.
b . His manner threw

suspicion on him. s . E
16. The 14th witness examined for the prosecution was Aitappa Nai

He deposed he lived in Nandavar and that at about 10 o’clock on the CI:;Wf;ud?i}’
he went to a shop near the gate of the 1st accused’s house and sat on the Jugi.

He then recited a string of names and said “All these were.” He was asked
“where?” and he said “There were others—they came from the gate.”  After

they came as far as the public road they turned east. He was then asked “Who -

is 80 and so”, “who is so and so” and he point>d to various accused. The exami-
nation-in-chief then closed.

[ shall say nothing more about this witnesss than express an opinion
that it is absurd, I think, to put such evidence before a Court of Sessions and
against men charged with murder too, and that his evidence was thoroughly
discredited by cross-examination,

1?2. The 15th witness examined was Parameshra Mayya. Heis a Brahmin,
and on the Chowti day he deposed he had been to Panemangalore where he had been
given a few cocoanuts and some pieces, and as he was on his way back to Nandavar
“Bangera and all the accused were coming.”  And Bangera (the 1st accused) said
“Give him, he went to give scent of the matter” and Venkatramanna Bhatta and
Shidi struck him thrice on the right thigh with sticks and Shidi snatched the

cocoanuts,

In cross-examination he said Venkatramana Bhatta and he had never
quarrelled and that after the beating the friendship continued. He did not complain
to the authorities about the beating but told all the villagers. He did not ery out
when he was beaten but said “Don’t beat, don’t beat, excuse me, I did not tell.”

So far as inferences could be drawn from this man’s ~demeanour, his
evidence appeared to me quite worthless, I think the same inference is to he drawn
from the substance of the evidence. The stoi"ﬁ:annot, I think, be believed,

I8. The 16th prosecution witness was Head Constable Pereira of Bantwal
Station. On the 3rd September he had been deputed by the Inspector to investigate
the complaint of Shivanaya, the 1st prosecution witness. On his way to Paneman-
galore he heard of this alleged offence, and went to Ananta Pai’s shop and found
Narsappaya there. Though the offence was not alleged to have heen committed
within the limits of the Station of which he was the Head Constable, he deposed
that he ‘waited at Ananta Pai’s shop while a draft complaint was written and read
to Narsappaya and read to him, and a fair copy made and read to Narsappaya and
signed by him, and then questioned Narsappaya and eleven other witnesses, and tried
to arrest some of the accused at their houses in Nandavar, and at 3 in the afternoon
he undertook the investigation of the case which he had been deputed to enquire
into.

It seems to me to be hardly eredible that he could have done all that
in such a short time. 4

His evidence was not satisfactory. There was a great deal of want of
directness in his answers. B -

i connplfun’iﬁiﬁp;esented to this witness, according to him, is brought in
as a dying declaration. The witness was not able to say who wrote it. He said
it was a Brahmin whose name he did not know, and he explained that he had not
been long in Bantwal. Tt has not appeared in evidence who the writer of the
complaint was, and I think it is incredible that this witness can be ignorant on
the point. It seems to me incredible that he would not have enquired who the man
was. The complaint is a.suspicious document in this respect, that there are two
Sections of the Penal Code, viz. Sections 143 and 141 quoted in it; and as this witness
says that so far as he recollects he did not supply the information, it would appear
that the writer was some person who was acquainted with cases, possibly with

getting up cases.

e ot




Another matter that is suspicious in this man’s evidence is that hisiotes of
what he says Narsappaya stated to him are identical with the statement in the com-
plaint. It cannot but be onc is a copy of the other.

19. During the cross-examination of this witness, after a long time had been
spent in questioning the Head Constable as to the accuracy of a plan he had
prepared, I stated in Court that, so far as I had seen after three weeks listening to the
evidence in this case, the only conclusion I could draw from the evidence that I had

‘ (\ so far heard, was that the charge Narsappaya had brought of having been beaten in
Ananta Pai’s shop was absolutely-false, and I stated that if Government wished to
press the charge, a proper survey plan should be produced so as to save the time

“of the Court.

20. After an adjonrnment for tiffin, the Public Prosecutor stated that, after

consulting the District Magistrate and the Superintendent of Police, it was deter-

Ao mined not to offer any further evidence, and referred the Court to Section 289 Cr. P. C.

¥ 1 then stated that the case was not one in which I would not be obliged to take the

i) opinion of the Assessors, and I accordingly asked the Assessors their opinion. The

@ first Assessor stated that the evidence against the 1st accused was unworthy of any

% credit, and he stated that the story of the prosecution against the accused 2 to 14

. ,:. ( was at least doubgful. The other two Assessors concurred with the opiniop of
X the 1st. ‘

S 7 21. As for the case against the first accused, I need only say that no reliance

AW whatever can be placed on the evidence of the witnesses who implicate him in

the transaction.

22, As for the case against the accused 2 to 14, I have stated the substance

of the evidence of each witness as he was examined and what I thought of it. Tt
will be seen that I thought each witness for the prosecution successively unworthy
of any credit.
\ 23. In my opinion the one clear and distinct inference to be drawn in this
case is that Narsappaya’s charge that he was beaten in the heart of Panemangalore
on the 3rd September is in all probability entirvely false.

: Mr. Macfarlane’s evidence is most important. T see no way of getting
over it, or if not, inferring from it that Narsappaya's charge was not correct.
Mr. Macfarlane must have passed by Ananta Pai’s shop a few minutes, if not a few
seconds, after the time of the alleged rioting, and if such an outrage as Narsappaya
alleged had really heen committed, it is impossible to suppose that there would not
have been gathered there a large crowd round Ananta Pai’s shop.

But even if Mr. Macfarlane had not .happcno(l to pass, the only conclusion
in this case would be that Narsappaya’s charge was untrue.

If five or six men had been beating Narsappaya in Ananta Pai's shops
which are quite small places, it is perfectly clear that there would have been
hardly an article in the shops that would not have upset or broken. A Jar with

i -~ aholein it is produced, but if it had been really broken by a stone thrown at it,

the stone would have smashed right through the jar.

- 24. False charges are of quite frequent occurrence in India, but it is seldom
that a false charge occupies the attention of a Sessions Court for over three weeks.
The reason is that such charges seldom get so far as the Sessions Court. The Police
or the Magistrates as a rule detect them. The present case is an exception to what
generally happens, but it is in my opinion abundantly clear—it is at least the
inference that I clearly draw-—that the charge Narsappaya brought was false. I

4 B

"caiinot, of course, say when or by whom he was beaten, but I am clearly of opinion

that he was not beaten in Ananta Pai’s shop.
The accused are acquitted and will be set at liberty.

25. An important question arose in this case, namely, whether the prosecu-
tion could, as of right, put into the box and examine as their witness a man who
had not been examined before the committing Magistrate. The decision of the
question depends on the proper construction of Section 286 Cr. P. C. That Section
says that after the prosecutor has stated by what evidence he expects to prove the
guilt of the accused, he shall “examine %is witnesses.” His witnesses include those
examined by the committing Magistrate originally under Section 207 as well as
supplementary witnesses examined by the Magistrate under Section 219 Cr. P. C.;
but does the expression mean any other person whom the prosecutor may suppose
to be acquainted with any fact in the case? One object of the preliminary enquiry
is to acquaint the accused with the nature of the evidence .he has to meet, and in
the case of the examination of supplementary witnesses the accused is to be furnished
with a copy of the supplementary evidence if he requires it. This object would be
defeated if the prosecutor could call at the Sessions a new witness. That this is
not contemplated by the Code appears to me to be implied by the absence of a
Section giving to the prosecutor power similar to that given by the accused under
Section 291. That Section confines the accused to the witnesses of which he gave
a list or a further list to the Magistrate, except when any person not named hy him
is in attendance it is provided that he shall be allowed to examine him. Another
consideration leads, I think, to the same conclusion. Section 291 says the accused
has no right to have other witnesses summoned, but if it were contemplated that
the prosecutor could call a new witness, the Code would also have provided for the
accused in such circumstances being allowed to call evidence to discredit the new
witness. As there is no such provision, I infer that the Code did not contemplate
and does not authorize the prosecutor to call as a witness a person not examined
by the Magistrate.

26. The question then arose whether the man the Public Prosecutor wanted
to examine should be examined by the Court under the authority given to the Court
by Section 540 Cr. P. C. The Court is by that Section required to examine
any person if it considers it necessary for the just decision of the case, and is given
a general power of examining a witness at any stage of the trial. The power given
by this Section should, T think, be exercised with due discretion. Except to supply
an accidental and unimportant omission, it is generally objectionable to bring in at
a Sessions trial new evidence against the accused.  Mr. Justice Trevelyan ina case
reported in I. L. R. 14 Cal. 245 declined to call as a Court witness a man, because
he did not think he could put implicit reliance on his evidence, and I think that in
the case of a doubtful witness the Court would most gravely err if the Court exa-
mined him. In the present case the man sought to be examined is the Overseer who
accompanied Mr. Macfarlane as he passed through Panemangalore. This man: was
summoned for the defence; but the defence has told him that he will not be called
and the learned pleader for the 1st Defendant, Rao Bahadur Shiva Rao, explains that
thic was done because Mr. Macfarlane having been called by the Court gave the
evidence that Dasappaya was called to give. It was also stated by . Mr. Shiva Rao
and was not contradicted on the other side that an adjournment of the preliminary
enquiry was obtained by the prosecution with reference to the examination of the
Local Fund Engineer and others presumably including this man Dasappaya, and that
the prosecution did not examine Mr. Macfarlane as a prosecution witness. Under

|
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those circumstances if Dasappa. gave any evidonce in support of the prosecution, itis '
pretty certain that no one would believe him. 1, therefore, am of opinion that it
would have been a very grave error for the Court to have examined Dasappa.

27th November 1894.

Manéalore, g

A/

Exd. U. Narasinga Rau. P
s : (True copy)
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In the Court of Sessions, South Ganara.
’ ' ~ Session Case No. 34 of 1894.
£l Present: W. C. Holmes Esq.

Queen-Empress Vs PapmaradA alias Laxumarra Arasu BANGA.

(Committed by Mr. H. Koragappa Stationary 2nd Class Magistrate
Mangalore Talug).

(1) Resistance or obstruction by a person to his lawful apprehen-

Charge:
sion—Sec. 224 I. P. C. (2) Resistance or obstraction to
the lawful apprehension of another person—=Sec. 225 L. .
C. (3) Harbouring offenders knowing or believing them
to he such—See, 212 I. P. C. (4) Hiring of persons to
join in an unlawful assembly —Sec. 150 1. P. C.
Order: The charges haviag been withdrawn by the Public Prosecutor, the
accused is acquitted and set at liberty.
Judgment: Besides the charges tried in Session Case 33 of 1894, there
woainst this aceused enquired into by the Magistrate.

were four other charges
They were excluded from the trial in Session Case No. 33
295 and 212 and 150 1. P. C.

under Sections 224, 225
A\ccording to the prosecution, the door of the accused’s house was shut as

These charges are

2.

the Police approached, and it was only opened when a threat was used that it would

be broken open. There is no evidence that the accused shut the door himself
ordered it to be shut.
As to the charge under 150 I. P. C., there

There is therefore no case.
is no evidence of any hiring,

a
('.ngzlg‘ement or Cnlpl())’m@nt.

4. The charges were withdrawn by the Public Prosecutor with leave of Court
and the accused is acquitted.

Mangalore,

27th November 1894.
(Signed) W, C. Holmes,

Exd. U. Narsinga Rau. Sessions Judge.
(True copy).
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