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GOVERNMENT OF MADRAS.

.

JUDICIAL DEPARTMENT.

:

Reap—the following papers :— : - ety 4

From J. P. HEWETT, Esq., c.1.E.,, Officiating Seéretary to the Government of
India (Home Department—Judicial), to the Chief Secretary to the Govern-
ment of Madras, dated Simla, the 19th June 1895, No. 14 Judl.-943,

I am directed to forward the enclosed copy of a letter from the Government of

_ Bombay submitting certain proposals for

No. 6456, dated the 24th September 1894, the amendment of the law regarding the

+ abetment in British India of offences com-

- mitted outside British India. A copy of the judgment of the Bombay High Court,
mentioned in the letter, is, with the other enclosures, also transmitted herewith.
It will be seen that the judgment gave rise to the question as to the advisability of—

“(a) legislating on the lines of the Statute 24 and 25 Viet., Cap. 100, sections

4 and 9 as regards abetment in British India of homicides committed
beyond British India; and g : %

(¢) amending the definition of abetment in section 107 of the Indian Penal

Code, so as to make it include generally abetments in British India of .
all offences or of any class of serious offences.

Haying cousulted the Honourable Judges of the High Court and certain other
authorities, the Local Government express themselves in favour of legislation on the
lines proposed by Mr. G. M. Macpherson, Judicial Commissioner in Sind, Mr. J. Mon-
teath, District Magistrate of Bijapur, and the Honourable Mr. Basil Lang, Advocate-
General of Bombay. a : '

, 2. It will be seen that the alternatives suggested by the Bombay Government in
proposing legislation so as to make the abetment in British India of eriminal acts
committed beyond British India punishable, are that such legislation should extend
(1) to cases of homicide only as in the English Statute, or (ii) to offences enumerated
in section 11 of the Extradition Act, or (iii) to all offences, i

3. Iam to remark that section 108 of the Indian Penal Code already enacts infer
 alia that a person “abets an offence,” who abets the commission of an”act which is
- not, though in certain circumstances it would be, an offence. It appears to the
- Governor-General in Council, as at present advised, that an extension igfp the prineiple
- " of this section 0 as to include the abetting of any act, which if done in British India

‘would have been an offence under any of the sections of the Penal ‘named in the

schedule referred in section 11 of the Foreign Jurisdiction and Ex ct, would
have the effect of securing the object desired. Before, however, further ng
the question, His Excellency in Council will be glad to be f

of the Honourable the Chi i e High

the Governor in Co
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ExcLosurgs,
From the Honourable Mr. W. LEE-WARNER, CS8.1, Secretary to Government,

Bombay, Judicial Department, to the Secretary to the Governme t of Tndi
Home D’epartment, dated Bombay Castle, 24th September 1894, N’;‘ % 4551.( a,

The Governor in Council has lately had under consideration the

; { : jud t
delivered by Her Majesty’s High Court of Judicature at Bombay in thile eg:;ex;f
Imperatriz vs. Ganpatrao Ramchandra, in which it was decided that it is not an

offence against the Indian Penal Code for a subject of the Queen-Empress in British
India to abet a criminal act committed by a person who is not a British subject
at any place beyond the limits of British India, inasmuch as such act, when so
committed outside British territory, is not itself an offence against the Code,

1. The Judicial Commissigner in SGind. ) ,
2. The Honourable the Advocate-General. 3 . [ e
3. The Remembrancer of Legal Affairs, With r efel'ence to this demsmn

4. Mr. C. G. 'W. Macpherson, 1.8, Sessions Judge of His Excellency in Couneil has obtained

Belgaum. \ mi §
5 TN, Henitton. LHS. Saiins Tudgo of Suzat, the opinions of the Honourable _the Chief
6. Mr. M. P. Khareghat, 1.C.8., Sessions Judge, Justice and J udges of the High Court

hmedabad. X 1 ¢ ] 1
7.%1 el s o et B, and the officers named in the margin as

8. Mr. J. Montheath, I.C.8., District Magistrate, Bijapur.  t0 the advisability of—
9. Mr. A. Cumine, L.C.8., District Magistrate, Khandesh.

(2) legislating on the lines of the Statute 24 and 25 Viet., C. 100, sections 4
and 9, as regards abetment in British India of homicides committed beyond
British India ; and ‘

(¢) amending the definition of abetment in section 107 of the Indian Penal
Code, so as to make it include generally abetments in British India of all
offences or of any class of serious offences.

3. I am now directed to invite the attention of the Government of India to the
judgment and opinions above referred to and to state that legislation on the lines
proposed by Messrs. G. M. Macpherson and J. Monteath and the Honourable the
Advocate-General appears to this Government to be necessary ; but as such legislation
would take the form of an amendment of the Indian Penal Code, it seems desirable
that it should be undertaken by the Government of India and not by any local
Government. »

4. As regards the trial of abetments of petty offences, I am to state that the
inconveniences feared by the Honourable Mr. Batty need not, in the opinion of the
Governor in Council, be anticipated; for such abetments would not, as a rule, be
complained of before British Magistrates very frequently ; but if the proposed
legislation is not to embrace such cases, then the limitation proposed by the Judicial
Commissioner in Bind, in paragraph 5 of his letter No. 1111, dated 4th June 1894,
seems to His Excellency in Council to be sound; and it is more definite than the
High Court’s proposal, that the amendment of section 107 of the  Penal Code should
be confined to abetments of ¢ heinous offences 7,

Judgment in Criminal Review No. 11 and application for revision made by the
Government of Bombay, No. 38 of 1894, in the case of Imperatriz v. Ganpatrao
Ramchandra, 8th March 1894.

(JARDINE AND RaNaDE, JJ.)

Per Curiam.—Ganpatrao, a native Indian subject of the Queen-Empress, wag
committed by a Magistrate of the Surat Distyict to thp Court of Session at Surat, ffor
abetting the commission of murder or of rioting, sections 302 and 147 of the Indian
Penal Code being quoted in the charge, which the Sessions Judge amende(ri by substi-
tuting section 302 with section 115, and section 148 with section 109. The alleged
abetment consisted of words spoken in the British territory by the acelllsed, inciting
certain cultivators, Fortuguese subjects, to kill or resist to death one Bhéna, a ﬁl_’ort]llx_
guese subject, if he attempted to remove the produce of certain land situate m; e
Portuguese territory of Damaun, A disturbance afterwards occurred in connection
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with this matter, in which one man was killed and another wounded in the Damaun
territory, these persons being Portuguese subjects. The Governor-General of Portu-
guese India then moved the Government of Bombay to bring the accused to justice
as the instigator of the murder. As appears from the Government Resolution No.
7379, dated the 23rd December 1892, in the Political Department, the Government
supposed section 188 of the Code of Criminal Procedure to be applicable, and directed
the District Magistrate to take #he mecessary action, there being mo Political Agent
in the Portuguese territory, where the crime was committed. Section 188 has,
however, no application to the case, as the accused is not chareed with committing
any offence beyond the limits of British India. After the Magistrate had committed
the accused for trial, the aceused took objection to the jurisdiction of the Magistrate
and the Court of Session. The Sessions J udge held that he had no jurisdiction, and
therefore cancelled the bail-bonds and set the accused at liberty. ¢ The question for
consideration,” he wrote, ‘‘is whether the charge against accused is one which can be
tried by a British Court. 1 am of opinion that it is not, because abetment means abet-
ment of an offence ; and offence as defined in the Penal Code means an offence committed
in British India. An offence committed in Portuguese India is not an offence punish-
able under the Indian Penal Code. Therefore abetment of such an offence, even if it
occurs in British India, is not an offence punishable under the Indian Penal Code.” As,
however, the Judge did not take the requisite steps to get the Proceedings terminated
by the commitment being quashed by this Court under section 215 of the Code of
Criminal Procedure, we called for the case and issued notices to show cause, The
Government of Bombay has since made an application to have the order of the Sessions
Judge revised, on the ground that the abetment is a substantive offence punishable
under the Indian Penal Code, and within the jurisdiction of the Court of Session. We
have had the advantage of the full and learned argument of the Government Pleader
on these propositions. The question is whether the definition of abetment in the
Indian Penal Code must be understood as containing a territorial term. On this
question we are not without authority. In delivering the judgment of a Full Bench
(Westropp, C.J., Bayley and Green, JJ.) in Regina vs. Elmstone, T Bom. H.C.R.,
89, C. C,, Sir Michael Westropp said, p. 118, “ Inasmuch as the ecrime here abetted
was committed on the high seas, and not within the territories vested in Her Majesty b

the Statute 21 and 22 Vie., Cap. 106, and therefore not an offence made punishable by
the Penal Code, the abetment thereof is not punishable under section 109 of that Code,
so far as the Code itself, standing alone and unaided by any other enactment, is con-
cerned.” The learned Chief Justice then points out the special provisions in sections
124, 125 and 236 of the Penal Code for the punishment of abetment in British India
of criminal acts elsewhere. A similar question about the definition of the words
¢ stolen property ” in section 410 was fully considered in Zmp. vs. Moorga Chetty
LL.R., 5 Bom., 338, by a Full Bench, where Sargent, C. J., says, p. 347: «The
presumption in constructing a Penal Code which, by section 2, is confined to acts and
omissions within the territories of British- India, would rather be, that an offence
such as receiving and retaining stolen property, which is in its very nature accessory
to the principal act, should be confined to those acts which are made eriminal by the
Code itself.” This reasoning is applicable to the present case, the fact that the
homicide or rioting was later in time than the accessory act of abetment being im-
material. Itis clear from the report that the majority of the Bench (Sargent, C. J. » and
Melvill, J.) considered the definitions of offences in the Indian Penal Code to contain
a limitation to locality in British India in their application to ordinary cases, we
mean those to which special extra-territorial provisions like section 188 of the Code
of Criminal Procedure do not apply, and those where no special provision for punish-

ment is made, such as we find in section 236 of the Penal Code, The reasoning is not

touched by Reg. vs. Chill, 8 Bom. H.C., 92, C. C, or Rey. vs:. Mdruts, LLR. 1

Bom., 15, which the learned Government Pleader has referred to. They are not
intrepretations of section 40 of the Indian Penal Code, which defines the word offence,

The Government Pleader admits with learned candour that this Full Bench decision

is against his contention. It meets the argument for the Crown that abetment con-

sists in the intention of the abettor, and not in the personal legal capacity of the

individual abetted. This argument based on section 108, Explanations 2 and 3, is
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the same as the dissenting glei)mbeér of theOBench, West, J.,
report. The views expressed by Sargent, C. J., and Melvill, , el
apI;)lied by us in the case before us, seeing that although thelzé{:isllztﬁll:yh‘; {or{;ond‘?g
the definition of stolen property in section 410 by adding the ot & e.xhe.u y
without British India” by Act VIII of 1882, section 9, it has refrained frwlt Zln' ax
the same to the definition of offence ” and of ¢ abetment,” refrained fl'O(l);n (ﬂl_ng
the particular circumstances pm'nshable,. independent of locality, This is s\ﬁ ,.‘n%
answer to the arguments from inconvenience and from the enlightened tendenglenf
urisprudence in England. To give effect to these would, as Sir C. Sargent remark); (z)it
p. 348 of the rep9rt of Emp._ vs. Moorga Chetty, be to travel out of the legitimate
province of judicial construction. The proper remedy is in fresh legislati%n In
England the Statute 24 and 20 Vie., Cap. 100, sections 4 and 9, would give juriSdi.ction
to try a case like the present. But it does not extend to India; and the Indian
Legislature has not thought it necessary to pass such a law. Nor, except as regards
murder and incitement to murder, has the criminal law of England gone so far as the
contention of the Crown asks us to go. The case of Reg. vs. Kohn, 4 F. and F. 68
seems to be one where the conspiracy contemplated the scuttling of the ship in t.erri:
torial waters. The questions raised in Emp. vs. Moorga Chetty and in the present
case are like those raised in Rez'.' Bernard, 1. F. and F. 240. Bernard was tried
at the Central Criminal Court in 1858 as an accessory before the fact to the
murder in Paris of several persons killed by a shell thrown by Orsini at the
carriage of Louis Napoleon. Forsyth in his Cases and Opinions on Constitutional
Law, p. 236, refers to this trial and to Chief Justice Best’s remarks in Dewutz vs
Hendricks, 2 Bing, 315, in connection with plots in England against foreign
sovereigns and States which be thinks the common law punishes as misdemeanours
Sir J. F. Stephen in his History of the Criminal Law of England, Vol. 2, p 13,
makes the following remarks on DBernard’s trial :—¢ There were tﬂree Jud’ves‘ ané.
the case was left to the jury, but with an intimation that in case of a convi(iiox,l the
question whether the prisoner had committed a crime against English law W'ould b
stated for the Court for Crown Cases Reserved. The jury acquitted the prisoner P:e
regards the particular case of murder, and incitement to commit murder, the mat.ter o
now set at rest by 24 and 25 Vie., Cap. 160, sections 4 and 9. These séctions roﬁ&s
in substance that persons who conspire in England to murder foreigners abroa({) or ie
England incite people to commit murders abroad, or becdme in England acae’sm in
(either before or after the fact) to murder or manslaughter committed abroad sh;lf 1?8
in the same position in every respect as if the crime committed abroad had b’een ¢o :
mitted in England. The question, however, still remains unsettled as regards I;li
offences except murder. I do not think it proper to give a decided opinion upon thi
subject, because 1t is by no means unlikely to be raised judicially ; but I will make on:
or two observations upon it. One strong argument against the criminality of such act
is that the law of England does not deal with crimes committed abroad atall. The 1 ‘
of England does not forbid a Frenchman in France to rob another F renehmat; n anawiv
This being so, it seems difficult to say that it forbids an Englishman to incite in EnOIaCL(i
a Frenchman to commit a robbery in France. The argument ,on the other side iz? thn t
in all common cases it would be highly expedient that all civilized countries should a‘
cognise offences committed in each others territories as offences for the purpos =
question.  But to this it may be replied that this is an argument for the Le igla'f v
and not for the Judges. The law as to conspiracies to commit crimes abroad ;gt'andsure
a footing rather different from the question as to accessories. A crime committed ubrogg
is morally as bad as a crime committed in England, and there is authority for saying that
any agreement fo do an act of that natureis indictable. Whatever rﬁay be the merits
of the case legally, it seems to me clear that the Legislature ought to remove all doubt
about it by putting crimes committed abroad on the same footing as erimes committed
in England, as regards incitement, conspiracy, and accessories in England. Excep-
tions might be made as to political offences, though I should be sorry if they were
made wide.” These observations of a great authority on the Law of Crimes are such
as may fitly be considered by the Legislature, while they show the present undeter-
mined state of the law of England on questions of abetments there of criminal acts in
Foreign States. We may express a hope that our judgment following the principles

uses at p. 354 of the
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of two judgments of Full Benches (about which he may add we have consulted our
Jearned Chief Justice) will help to make clear the law of British India. The subject
is in our opinion one of interest to the Government of the country, which, if it took
the matter into consideration, would be able, among other matters of expediency, to
form an opinion as to the means possessed by our Courts of obtaining evidence of acts
done in territories outside of British India and of finding out the position, character
and motives of witnesses.

Yor the above reasons the Court rejects the application of the Government of
Bombay, and under section 215, Criminal Procedure Code, the Court quashes the
commitment to the Court of Session.

e

Letter from Mr. R. D. SETHNA, Registrar, High Court, Appellate Side, Bombay, to
the Secretary to Government, Judicial Department, Bombay, dated the 12th
July 1894, No. 1498. y

T am directed to acknowledge the receipt of your letter No. 3244, dated the
11th May last, asking that Government may be favoured with the opinion of the
Honourable the Chief Justice and Judges as to whether legislation on the lines of
Statute 24 and 25 Viet., Cap. 100, sections 4 and 9, is desirable as regards the
abetment in British India of homicides committed out of British India, and also
whether an amendment of the definition of abetment in Section 107, Indian Penal

* Code, is desirable so as to make it include generally abetments in British India of all

offences or any class of serious offences.

2. In reply, I am directed to inform you that as to the first question the Honour-
able the Chief Justice and Judges are of opinion that legislation on the lines of Sta-
tute 24 and 25 Vict., Cap. 100, sections 4 and 9, is desirable as regards the abet-

- ment in British India of homicides committed out of British India.

3. As to the second question, I am to say that the Honourable the Chief Justice
and the majority of the Honourable Judges are of opinion that an amendment of the
definition of abetment in section 107, Indian Penal Code, is desirable so as to confine
it to abetment of heinous offences. 7t

4. T am also directed to forward the accompanying copy of a minute recorded by
the Honourable Mr. Justice Jardine on the subject-matter of your letter. |

Minute by the Hon’ble Mr. Justice JARDIN E, on the state of the law regarding
abetment in British India of offences elsewhere.

Tt is, in my opinion, desirable that the Penal Code of British India should
be amended on the lines of the Act of Parliament, 24 and 25 Viet. Cap. 100,
sections 4 and 9, as regards the abetment in British India of homicides outside
of British India. In so important a part of the criminal law, it seems to me desir-
able for international and other reasons that legislation should be uniform throughout
the Queen’s dominions. The subject in one territory ought to be protected against
acts dangerous to- his life done in another territory, as well “as against depredation
and false coining, for which sections 126 and 236 of the Indian Penal Code
provide. The case of Legina vs. Elmstone, 7T Bom. H.C.R., 89 C.C., shows the
protection afforded by the law of England against persons using British India as
a base of operations for a crime to be committed on the high seas. It is prob-
able that few cases, like Queen-Empress vs. Ganpatrdo, of danger to the lives of
foreigners in foreign territories have vccurred, as the Indian Legislature has not
thought it necessary as yet to alter the law declared in Regina vs. Elmstone and Queen-
Empress vs. Moorga Cletly, 1.L.R., 5 Bom., 338, on the meaning of abetment in the
Indian Penal Code. Eut nevertheless it is no more desirable in British India than
in the United Kingdom that people under the Queen’s protection should incite to
homicides in foreign States ; and we can find reason for the Act of Parliament in Sir
J. Stephen’s remarks that as a crime committed abroad is morally as bad as a crime
committed at home, it would be highly expedient that all civilized countries should
recognize offences committed in each others territories.
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2. While I think the Indian Legislature can wisely and safely follow Imperial
Parliament, I do not advise that it should push the principle of the Act of 24 and 25
Vict. much further. Homicide is so great a matter that we may suppose that the
publicorderof ourown territories would soon be endangered if they were used frequently
as places where plots could be concocted against persons across the frontiers. Take
for example an agency for the sale of poisons or a shop where deadly weapons could
be procured. The principle applied to the waging of war in seetions 121 and 125
comes in, or in section 236 about false coining, as in many parts foreign coins are
used on both sides of a frontier in India. Experience too has, I believe, shown that
dacoits may fairly be treated as land pirates; so may thugs, slave-catchers and some
other great criminals; and as we have treaty arrangements and conventions about
these, it may be presumed that the French and Portuguese Governments and the

Rulers of Native States would be willing to come to reciprocity in dealing with the
offences most dangerous to public order everywhere. <

3. I would not extend the principle much further until Imperial Parliament has
done so, and thus provided an example which may be followed with some uniformity.
No real inconvenience results from our present law of abetment in regard to whole
chapters of the Penal Code and many special and local laws. Petty assaults, briberies
perjuries, false weights and measures, nuisances, insults to religion, breaches of con-
tract, offences against the marriage laws, defamations, intimidations, insults, &e., are
classes of offences of no great importance in this respect considering the difficulty of
ascertaining the law of the Foreign State and procuring evidence therefrom, perhaps
from a vast distance, I would not burden our Police and Magistracy with such a per-
plexing jurisdiction. They are hard-worked as it is, and the revenues hardly allow
of more officials being appointed. It often happens that in these petty cases, where
perhaps the proper remedy is a suit, a complainant spins out the trial to immense
length and general annoyance. I believe also that the Government would have
greater difficulty, in proportion to the smallness of the offence, in making reciprocal
arrangements : the good to be got depends on that reciprocity, and it is only where

the crime being great, only one view of morals can be taken that Governments will
agree,

4. There is a middle class of cases, namely, frauds such as forgery, cheating and
criminal breach of trust. In most countries the arrangement is that one State will
deliver to another a subject of the latter gnilty of such crimes. In India some of the
treaties provide for extradition. While I am not prepared to say how far we should
go in legislating against conspiracies, I think these offences, even when there are two
great commercial countries within 20 miles of each other like England and France
are not comparable to those, which openly attack the public order. An instigatioxi
from Bombay to forge a cheque at Goa is small if compared with one to kill the
Gove_rnor-General of Portuguese India or indeed any Portuguese subject. 11'¥le
Foreign Governments or the Native States have complained that their subjects are
endangered because we have no law to punish the man, who at Bombay 1ncites to
fraudulent bankruptey, cheating or forgery some one at Pondicherry, or Goa, or

Baroda, or Srinagar, there may be a means of judging whether so gréat & Statute as

the Indian Penal Code requires a fundamental change. TIf no inconvenience worth
notice has occurred, if the other states have no desire to offer us e

i ; qual arrangements
as a motive for us to change our law, I would refrain from so doing. :

. : The Penal Cod
like most of our Statutes is based on experience as well as jurisprudence - an(i;lzi t(};?nlg

it most undesirable to change the law of crimes merely to gain a sort of symmetry
pleasant from a jurist’s point of view. Opinions change and vary; and if the jurist,:

1s to have the chief hand in legislation on eriminal law, another jurist may alter some
few years hence what is enacted to-day.

6. Our Magistrates may be more usefully employed than in trying the smaller
class of cases where no injury occurs in the Queen’s territories ; and I would’check
this in like manner as according to the recent interpretation of the High Court of

Bombay, Section 54 of the Code of Criminal Procedure does not require the Police to -

bestir themselves without treaty or requisition or order of the Government or a Magis-
trate, to arrest without warrant a foreigner for an offence supposed to be committed

8t Jury 1895, No. 1422, JupIcIAL. q

i i snk all our officials have enough to do in preserving our own
%glifc;o;i:i%:. sm’.l'ftl?isIIﬂ:vlﬁfl; strengthen against all those heinous acts which all gqod
Iéovermnents condemn ; and if necessary I would strengthen the law so as to punish
people like those anarchists lately conylpted .under an English Statute who made

reparations in London to commit homicides in Foreign States. We ought not to
Ellow the Rulers or Officials of other States to be so endangered by acts done in
British India; neither ought foreign territories to be available for that purpose
against us.

Bth July 1894.

—_—

M. MACPHERSON, 1.C.8,, Judicial Commissioner in Sind, to
Letter ir}f;nULxSé? g:crgary to Govemment’, Judicial Department, Bombay, dated the

4th June 1894, No. 1111.

: : nment Resolution No. 3943 of the 11th ultimo, I have the
honoﬁst;h ;g:‘iz(i-dlnthgogtﬁgzwing report on the proposal to amend the Penal Code so
as to make punishable under it the a.be_iments in British India of offences which it
i carry out in foreign territory. . .

7 pr02p Os']?get(t)endezev of modern legislation may safely be salq to be to render hz_zble
to ishment in their own country persons who therein conspire to carry out serious
el b d the limits of that country, and generally speaking this seems to me to
i te({ oxi]rable object. Inan Indian Act passed this year, steps have been taken
lt): 1123(;51- lic;sble to punishment particular persons who omit to give information 1n
India as to some such offences eommltte(.i abroad.
3. As a general rule, it requires little argument to show that a person who
by doi act incurs punishment in his own country should not be able to do the
ik 4 with impunity, and that, therefore, a person who in British India
pacaa 0k OB :on of such an act abroad should be liable even as if the act abetted
a5E'e the commlgited in British India. If I abet the commission of murder in India,
wire i b(? commﬁ the same as if I abet the commission of a murder to be committed
:{)};oga?illgtljinlms(l}lould be held liable to the same penalties in each case.
7

+¢ i< to be remembered that most residents of British India are

. dei FIurg?: I%?roijts ltc;sr‘nmitted by them abroad which are criminal under laws in
by 'mB'-]' tish India, without regard to the question whether such acts are penal
R t“all comm’itted. This seems to me to remove the objection that the act
At acﬂ‘;ouZh penal here, may not be so where committed, and that under the
abetted’d mendment of the law, a foreigner might be punishable for abetting in India
i m?ssion of an act in his own country which is not criminal there. He has no
ﬂ'lehio:; come to British India and here to engage in a conspiracy to do that which is
N <od to the criminal laws of British India. There would be very few such cases,
gﬁlt)-omany cases may occur of subjects of Her Majesty conspiring here for the com-
mission of criminal acts abroad. They would be hable_generallylspeakmg to punish-
ment here for committing such acts abroad (see Section 3 of the Penal Code), and
it seems to me anomalous that they should not also be liable for here abetting the

commission of these acts abroad.

if 6 1 ' i i the law as fo
_ But if it is thought that this would be too wide an extension of the
crimi?lal 1?ability, the proposed amendment might be such as to include in “ a.,be.t-
ent” the abetment of any act to be committed abroad, w'h}ch, if committed within
‘lf’:ritish India, would be eriminal, and to which the provisions of Section 11 of the
Extradition Act would apply. ¢

——

Letter from the Honourable Mr. BASIL LANG, Advoeate-General, to the Under

Secretary to Government, Judicial Department, dated the 18th June, 1894,
No. 39. '

With reference to Government Resolution No. 3243, J udicial Department, datet_l
11th May 1894, I have the honour to state as follows. : :
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1 think legislation on the lines of Statute 24 and 25 Viet., Cap. 100, Sections
4 and 9, is desirable as regards abetment in British India of homicides c,ommitted
beyond British India. T think the law in India ought to be the same as that of Great
Britain in respect of such offences. :

2. T also think that the abetment in Dritish India of all offences i
beyond British India should be made punishable, and that the definition ofc (:g;ﬁm
in section 107 of the Indian Penal Code should be amended accordingly. I ean see
no valid reason for excluding any particular class of offences, and the argument
adduced by the late Mr. Justice Stephen, and referred to in the judgment of Jardine
and Ranade, JJ., that in all common cases it would be highly expedient that all
civilized conntries should recognise offences committed in each others territories for
this purpose, appears to me to be a sound argument.

8. T think there would be no practical difficulty in the Court, trying the alleged
abettor, obtaining evidence of the offence said to have been committed outside of
British India, and judging as to the eredibility of the witnesses.

Letter from the Honourable Mr. H. BATTY, Remembrancer of Legal Affairs, to the
Secretary to Government, Judicial Department, dated the 4th July 1894,
No. 996.

With reference to Government Resolution, No, 3243 of 11th May 1894
and the judgment in Impelrariz vs. Ganpatrao Ramchandre which accompanied it,
I have the honour to submit my opinion that it is most desirable that the abetmené
in British India of acts or omissions abroad, which in British India would be offences
of a serious nature, should be rendered punishable.

2. The English Statute 24 and 125 Viet, Cap. 100, Secti
though it may be all that the insular position of thg United I%ir:g(;?)m‘i rea(;l fire%
seems h?irdly wide enough for India, where British and foreign territory are so
interlaced.

3. I think that it would be unnecessary, and probably ineco i e
Courts to have to deal with all abetments inyBritishPIndia 3’f mfsi‘:ix:&?;;; ::2 ﬁntt;ig
effect in foregin territory ; and that it would be sufficient to make much provision onl
for cases of violent crimes, such as those of which the public are under section 4?1’
of the Code of Criminal Procedure as amended by Act LII of 1894 required to give
information. g

4, 1t seems only reasonable that in eases in which failure to give inf :
intention to commit erime would itself be punishable, direct abetmgxl:ze slfoﬁﬁnff:: 1(,):
punishable, whatever the locality in which the abetment may take effect.

Letter from Mr. C. G. W. MACPHERSON, T.C.S, c.t.1., Sessions Judge, Balgam. to

the Secretary to Government, Judical Department, Bombay, dated the 21
1894, No. 748. ; H e 21st May

With reference to Government Resolution No. 3243 of May 11th, 1894, T am
of opinion that legislation on the lines of Statute 24 and 25 Viet. Cap. 100
gections 4 and 9, 1s desirable as regards abetment in British India of homicides
committed beyond British India or rather that an amendment of the definition of
abetment in section 107 of the Indian Penal Code is desirable so as to make it include
abetments in British India of all offences which if they took place in British India
would be punishable with rigorous imprisonment for two years or upwards,

Letter from Mr. T. S. HAMILTON, I.C.S., Sessions Judge, Surat, to the Secretary

to Government, Judicial Department, Bombay, dated the 4th August 1894,

No. 1115,

With reference to Government Resolution, Judicial Department, No. 8243 of
the 11th May last, I have the honour to state that, in my opinion, legislation regard-
ing abetment of offences on the lines indicated is neither necessary hor desirable.

8t Jury 1895, No. 1422, JuprciaL. 9

9. No doubt a man may theoretically be held guilty of abetting an offence —
murder or any other—by reason of his having instigated its commission, when
nothing was done in pursuance thereof, but, in practice, I think that no Coart could
convict an abettor without proof of some illegal act resulting from his instigation.
It would be necessary, then, for it to take evidence whether the offence sought to be
abetted was either actually committed or at least attempted. In other words, the
Court would have to determine the guilt or innocence of a man who was not before it.

8. I know of no case, in my 24 years’ experience as Magistrate and Judge,
where an abettor was tried in one Court and his principal in another, nor do I see
how such trials could be brought to a satisfactory conclusion.

4. Still less satisfactory would they be if the abettor were tried in a British
Court, and his principal in a Foreign Court, for the decision of the latter could not
be accepted as final by the former.

5. T am strongly of opinion that principal and abettor should be tried at one and
the same time and by one and the same Court, whether British or Foreign.

6. For these reasons I am not in favour of the proposed legislation or Code
amendment.

Letter from Mr. M. P. KHAREGHAT, I1.C.S,, Sessions Judge, Ahmedabad, to the
Secretary to Government, Judicial Department, Bombay, dated the 30th June
1894, No. 854.

In obedience to Government Resolution No. 3243 of the 11th of May 1894, I
have the honour to report that legislation on the lines proposed seems desirable, but
only as respects serious offences like murder, culpable homicide, grievous hurt with
a dangerous weapon, dacoity and robbery.

Memorandum from Mr. F. S. P. LELY, L.C.S., District Magistrate, Surat, dated the
18th June 1894, No. M-514.

The moral guilt and injury done to the community by abetment of a crime is
the same in kind, though not perhaps always in degree, whether the scene of the
resulting crime is in British or in adjacent native territory. That abetment is
regarded as in itself a substantive offence apart from the principal offence, is shown

by sections 115 and 116, Indian Penal Code, which make it punishable even though
the act abetted is not done.

2. The man Ganpatrao (in the case under notice) is alleged to have used words
which implied that Bhdna should be murdered in a Portuguese village. But suppose
that instead of localizing the crime he had instigated the cultivators to comit the
murder Where_ver Bhdna might be found, and suppose that Bhdna had been killed in
consequence in Portuguese territory, the abettor might, I apprehend, have been
charged and convicted, under section 115, Iudian Penal Code, of abetment of an
offence which was not committed. That is to say, the law would assume what in
every real sense of the words would be an untruth. Such fictions which place the
law at variance with the common sense of the community are, I submit, to be avoided.

8. Moreover, the solidarity of the empire requires the proposed change. Every
argument which was held to justify the English Statute with reference to (say)
France applies with much more force to our even feudatory States in India. The
British Government as the paramount power has ultimately as great an interest in
the repression of crime in Native States asin any other part of the empire. It
seems, too, illogical to punish a man who abets the counterfeiting of coin, and to let
go a man who abets a series of dacoities which may shake the authority of a Chief
to the ground.

4. For these reasons briefly stated T am respectfully of opinion that ““ abetment”
should include abetment in British India of all offences wherever committed.
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Letter from Mr. J. MONTEATH, I1.C.8,, District Magistrate, Bijipur, to the Secre-

%z ;;g 1o Oferniaent, dudicis] Departienty Bombey,No. 1941, duted:ther 28ud

Wifh reference to Government Resolution No. 3243 ins
the honour to make the following remarks. vagiel L1t inptank 1 have

- 2, It seems to me with due respect to the Honourable i

of the Criminal Procedure Code is somewhat more than aJs‘;)(}eg;,:lt;]xa:r:?::lr;&:olrisﬁ
provision. Thx_'ough the operation of section 3 of the Indian Penal Code it makes
that Code app_hcable to all Native Indian subjects committing.oﬁ‘ehces beyond the
limits of British India and to all European British subjects committiiig oﬁyences in
the dominions of Princes or States in India in alliance with Her Majest It is to
be noted that the Sessions Judge in the remarks quoted in the judgmen{. is wron

in saying that “ an offence as defined in the Penal Code means an offence committeg
in B:rx_glsh India,” the actual definition is “a thing made punishable by this Code,”
and it includes punishable acts committed beyond the limits of British India by an

of Her Majesty’s subjects to the extent above shown. I do not use this argumenyt
for the purpose of .questloning the correctness of the decision of the High Court, for,
in the case to which the decision relates, the substantive offence was not committed
by Her Majesty’s subjects. But the facts seem to me to show that the relations of
British India with Princes or States in India in alliance with Her Majesty have
already been put in respect of the punishment of crimes on a very different footing
from the relations of England with Foreign States. Her Majesty’s subjects, for
whom alone the Government can legislate, have been made amenable to the samé law
for an offence committed beyond the limit of British India as for an offence committed
within British India. Tt seems to me to be entirely inconsistent with the policy
which has been adopted and in particular contrary to the principles which govern our
relations with the protected Native States that a person should be able with impunit

to abet in British India the commission of an offence by a foreigner beyond the limit);
of British India. For these reasons I am of opinion that it would not suffice to
merely lgglslate on the lines of 24 and 25 Vief. Cap. 100, sections 4 and 9. I think
that section 108 of the Indian Penal Code should be amended by the addition of
some such words as follows :—¢ Or would be punishable under this Code if committed
in British India or by a subject of Her Majesty.” ”

e

Letter from Mr.- A. CUMINE, I.C.8., District Magistrate, Khdndesh, to the Under

Secretary to Government, Judicial Department, dated the 9t
No. 5199. ’ ey 0

I have the honour to report as directed in Government Resoluti .
11th May 1894, Judicial Department. 1on No. 3243 of

9. All the officers I haye consulted think that legislation is neces

is desirable as regards abetment in British

India of offences committed beyond British 100, sections 4 and 9 is desirable. It

Tndia. would appear enough to add some words.

) : to one of the sections of the Penal Code.
And the section to which the words should be added does not appear to be sec(t)io(;x

107. That section defines the abetment of a #ing. And there is no doubt that
murder eommitted out of British India would come under the head “ thing,” The
Code, however, makes punishable, not the abetment of all Zkings, but only the abet-
ment of such things as are offences. And the abetment of an offence is defined in
section 108. Section 108 seems, therefore, to be the proper section to add the words
to. I would, therefore, propose with submission to put a comma after the word
¢ gbettor” at the end of the first sentence of section 108, and add the followin
words “or the commission out of British India of the following acts which would bge
offences if committed within British India, viz,, (naming them).

it does not appear that legisl sary. . But,
Svljict—Opinion.as o whethor legilation Tino_of Statate 24 .and. 5. Viet oncg;ei

. I’ L s 3 2 - -
———. \ 279 N . . ~ Sl
: B ; g -

e e
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3. The next question is what the acts are which should be entered. I think
with submission that, besides murder, there should be entered the following :—

The different kinds of kidnapping, abducting (vide sections 363 to 369, Indian
Penal Code), buying or disposing of any person as a slave and habitual
dealing in slaves (sections 370, 371).

Selling or letting to hire a minor for purposes of prostitution (section 372).

Buying or obtaining possession of her for that purpose (section 373).

Robbery and dacoity (sections 372, 395, 397, 399).

The different kinds of lurking-house trespass or house-breaking by night
(sections 456, 457, 458, 459).

e~

Orper—dated 8th July 1895, No. 1422, Judicial.

(Communicated to the Honourable the Judges of the High Court and the Advocate-
General, for favour of remarks.

kg

(True Extract.)

Chief Secretary.

-

. ,
*

L.

To the Honourable the Chief Justice, with C.
Government Solicitor.

»

ol

Exd. C. M. Brisson,




T R e

@obt. of (1895 FHadrus.

JUDICIAL.

R s

Is:ued

' ' Recd. Enoi.

G.0., 8th July 1895, No. 1422.

(i *
' JULY.

AT ETON . T\ 0 v e

o D70 T B R

Offences Committed Outside
British India.

Communicating to the Honoursble the Judges
of the High Court and the Advocate-Gener. 1, for
remarks, letter from the Government of India
forwarding copy of one from the Government of
Bombay submitting certain _proposals for the
amendment of the law regarding the abetment in
British India of —. "
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f 8 R\ as such act, when so committed outside British territory, is not itself an offence v

|
¢ of all offences or of any class of serious offences.
| &

o L o e SR et

oY the inconveniences feared by the Honourable Mr. &a:ty need not, in the opinion
ﬁ;ij of the Governor in Council, be anticipated; for such abetments would not, as

No. 6456 oF 1804

JupiciAL DEPARTMENT.

i Bombay Castle, 24th September, 1894.

FroM

: Tae Hoxovrasce Me.. W. AVLEE-WARNER, C.S.I,
o Secretary to Government ;

To

1 ’ Tug SECRETARY 10 105 GOVERNMENT or INDIA,
Home Department.

i , SIR,

The Governor in Council has lately had under consideration the judgment
delivered by Her Majesty’s High Court of Judicature at Bombay in the case
of Tmperatriz vs. Ganpatrao Ramchandra, in which it was decided that it
is not an offence against the Indian Penal Code for a_subject of the Queen-
Empress in British India to abet a criminal act committed by a person who is :
ot a British subject at any place beyond the limits of British India, inasmuch g

.against the Code.

2. With reference to this
decision His Excellency in
Council has obtained the opi-

. The Judicial Commissioner in Sind.
9. The Honourable the Advocate Ger'\eral.
3. The Remembrancer of Legal Affairs.
" Mr. C. G. W. Macpherson, 1. C. 8., Sessions Judge of

- a———
p— -
LoVl

! : ) ) M?.el'{lz‘?ugt'ﬁamilton, 1. C. 8., Sessions Judge of nions of the Honourable the é
» 6. M?u T&tf P. Khareghat, I. C. 8., Sessions Judge, Chief Justice and Judges of the

o Sl e e i TE

; ‘.).. Mx:. A Cumine, ,I. C, S., District Magistrat:e, Khin- named in the mar, gm as to the

;' NN 10 advisability of

(«) legislating on the lines of the Statute 24 and 25 Vict., c. 100, Sections
4 and 9, as regards abetment in British India of homicides committed
beyond British India; and

(b) aniending the definition of abetment in Section 107 of the Indian Penal
Code, so as to make it include generally abetments in British India

L

3. T am now directed to invite the attention of the Government of India
to the judgment and opinions above referred to and to state that legislation
on the lines proposed by Messrs. G. M. Macpherson and J. Monteath and
the Honourable the Advocate General appears to this Government to be neces-
sary ; but as such legislation would take the form of an amendment of the
Indian Penal Code, it seems desirable that it should be undertaken by the Gov-
ernment of India and not by any local Government,

4. As regards the trial of abetments of petty offences, I am to state that

i

-»MT
S

a rule, be complained of before British Magistrates very frequently: but if
the proposed legislation is not to embrace such cases, then the limitation pro-
B 5901
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posed by the Judicial Commissioner in Sind, m para. 5 : J e : P adit
Betca 4l June, 1804, sooms o g Execleney 51 ol 4o be ot ynd 1 | ) |

efinite than the ; $ 4 . ' SR -
gec€;§;6107 of the Penal Cod:ag shmﬁl(llrtbi c%?f%? Sgl’ that the amendment of | Judgment in Criminal Review No. 11 and application for revision made by
offences. ”’ ed to abetments of “ heinous : the Government of Bombay, No. 38 of 1894, in the case of Imperatriz v.
1 Ganpatrao Ramchandra, sth March 1894.

i T

I have the honour to be, (JARDINE AND RANADE, JJ.)

Sir, e
Your most obedient Servant, 1 B ° Per C_’uriam.——Ganpz_xtrao, a native Indian s_ubject of the Queen-Empress,
(Signed) W. LEE was committed _by a Magistrate of the Surat District to the Court of Session at
- 2 -WARNER, Surat, for abetting the commission of murder or of rioting, sections 302 and 147
Secretary to Government. of the Indian Penal Code being quoted in the charge, which the Sessions Judge
‘ amended by substituting section 302 with section 115, and section 148 with
. section 109. The alleged abetment cgnsiste.d of words spoken in the British
territory by the accused, inciting certain cultivators, Portuguese subjects, to kill
or resist to death one Bhana, a Portuguese subject, if he attempted to remove
, the produce of certain land situate in the Portuguese territory of Damaun. A
ad Jisturbance afterwards oceurred in connection with this matter, in which one
man was killed and another wounded in the Damaun territory, these persons
being Portuguese subjects. The Governor-General of Portuguese India then
moved the Government of Bombay to bring the accused to justice as the insti-
gator of the murder. As appears from the Government Resolution No. 7379,
" dated the 23rd December 1892, in the Political Department, the Governmentd
supposed section 188 of the Code of Criminal Procedure to be a plicable, and .
directed the District Magistrate to take the necessary action, there being no Poli-
tical Agent in the Portuguese territory where the crime was committed. Section
188 has, however, no application to the case, as the accused is not charged with
committing any offence beyond the limits of British India. After the Magis-
trate had committed the accused for trial, the accused took objection to the
jurisdiction of the Magistrate and the Court of Session. The Sessions Judge
held that he had no jurisdiction, and therefore cancelled the bail-bonds and set
; _ the accused at liberty. The questipn for consideration,” he wrote, iswhether
'f’ ) R the charge against accused 1s one which can be tried by a British Court. I am
| of opinion that it is not, because abetment means abetment of an offence ; and
offence as defined in the Penal Code means an offence committed in British
India. An offence committed in Portuguese India is not an offence punishable
under the Indian Penal Code. Therefore abetment of such an offence, even if it
occurs in British India, is not an offence punishable under the Indian Penal
Code.” As, however, the Judge did not take the requisite steps to get the pro-
ceedings terminated by the commitment being quashed by this Court under
section 215 of the Code of Criminal Procedure, we called for the case and issued
Lotices to show cause. The Government of Bombay has since made an applica-
tion to have the order of the Sessions Judge revised, on the ground that the
- abetment is a substantive offence punishable under the Indian Penal Code, and
ghi] P within the jurisdiction of the Court of Session. We have had the advantage of
t the full and learned argument of the Grovernment Pleader on these propositions.
% The question is whether the definition of abetment in the Indian Penal Code
- must be understood as containing a territorial term. On this question we are
L 1ot without authority. In delivering the judgment of a Full Bench (Westropp,
| P (C.J., Bayley and Green, JJ.) in Regina vs. Elmstone, 7 Bom. H.”C. R, 89,
¥ : C. C., Sir Michael Westropp said, p. 118, ¢ Inasmuch as the crime here abetted
N was committed on the high seas, and not within the territories vested in Her
2 Majesty by the Statute 5] and 22 Vic, c. 106, and therefore not an offence
¥ made punishable by the Penal Code, the: abetment thereof is not punishable
A under section 109 of that Code, so far as the Code itself, standing alone and
s unaided by any other enactment, is concerned.” The learned Chief Justice then Mo
points out the special provisions in sections 124, 125 and 236 of the Penal Code
v for the punishment of abetment in British India of criminal acts elsewhere. A
| similar question about the definition of the words stolen property ” in section
J | 410 was fully considered in Emp. vs. Moorga Cheity, 1. L. R., 5 Bom., 338, by
1 \ a Full Bench, where Sargent, C. J., says, P. 347 - “The presumption in con-
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struing a Penal Code which, by section 2, is confined to acts and omissions
within the territories of British Iyndia, would rather be, that an offence such as
receiving and retaining stolen property, which is in its very nature accessory to
the principal act; should be confined to those acts which are made eriminal by

I

3 =
L4 e
R L A
e ———

R



4

the Code itself.” This reasoning is appli
o S8 s applicable to the

e S o e e e i e o, U iy S 1 oo
s s g ];[s (1395111' from the report that the majoyr,it F Ahebmant
Indian Penal Code to e: ll, J.) considered the definitions ofy i(f) 6 Henth
application to ordina ponfan &-NEaa o0 oealiy. 1n Bl:itis} OI T
~provisions like s.ectiory %, Wo.mican, tiose: o which SPeciall g WeRs
those where no ¥l1 of the Code of Criminal Procedure d e tersiianial
section 236 of tthf’cm lpéowsmn for (punishment is riade esughmt 3PP1}", v
S Boe. H. C., 92 ém% s l?(}?;g 'flsleﬂ;-e,aszpinig ii not touciled by ?}e‘;ve‘ :1 131] }?
) » O G, . vs. Mdruti, I. L. R. - V8, Ohall,
igi!t‘ﬁglﬁ)og Flf'}llllglillllfli Ple%der has referred to. The;{ ;u-; Iizm{’tls’ which the
et D adn?ir';s §ﬁ11££r(féd‘Vhic}:1 defines the word Oﬁ}c}nirepre'tl?ﬁoxg .
against his contention. It meets t candour that this Full Bench decisio G
consists in the intention of the abetltfr,a;'g:lmlisgti;nfgﬁetll)lgmgrﬁgm o abetmlérﬁ
3

tl . P —_ .
10 individual abetted. This argument based on section 108 Eilp?:pa?ty of
s nations 2

and 3, is the same as the dissenti
Y i nting member of the Benc
}z ﬁ»::'ti;?iﬂll; Iz‘xepollifad bThe views expressed by Sargcnt‘,3 C. Jlfcg;ldv‘;?tl’ 4 e
PP y us in the case before us, seeing thait, altholl:hhtl%, J .I,‘emay
: s the ois-

lature has extended the definiti

- ¢ withe ; efinition of stolen : :

the words * within or without British India”’ bl;rgipcjzr%rlﬁ o?:'efglgg :ele% byQadding
4 0n 9, it has

refrained from makine th . :
S Looality. making the particular circumstances i 4
i nic?hginli’fl?;n]zdsgg(gg}m a1f1s§ve1_' to the argumentspfli-ggh?r}ggﬁ\}:;l.ependent
these would, as Sir C, S ¢y of jurisprudence in England To giv 3
5 - . o B ﬁ'ect t
Maorys Ohebhy. bo 1o toavel ot Rt e D
. ) F t of the legiti . port of Emp. v
tion. The proper remed‘e'm} legitimate province of judici P V8.
: fresh legislati Judicial construc-
and 20 Vie., ¢. 100 sectiﬁn;s4m gislation. In England the St .
3 . .’ < e . » s F tute 24’
the present. But it does n and 9, would give Jurlsdxctlgn t, s
. t extend to India; to try a caso lik
not thought it necessar 0 0 India; and the Indian Legi 2
ek y to pass such a la n Legislature h
incit such a law. Nor, ex e has
tenliﬁﬁ?ttﬁ Igr‘tfggr,agg 2;8 tgnmmz% ﬁaw of Englanc(f}goise ’ggg%;‘is alflu;i;ler and
seems to b : go. The case of Reg. vs. K s C
et oo v e compiey oo sl ot S i
present case are like those raised i lSR m Lomp. vs., Moorga Chett) ship in
wWa s ~ > raised In feev. Bernard, 1 'y and in the
Yt ut 8 Ooteal S Rl U0t 1 105 o) " f;; befo ik
the-earithge- of Toris NaTE ral persons killed by a shell thrown bre W
Stitufionalolaw b 936 :&0160 1., ,Fgrsyth in his Cases and Onini y Orsini at-
: s P. 290, to this trial : pinions on Co
in Dewut dwial 5 trial and to Ohi : ; n-
fdre'ig;u sf,fi;efg;; ‘ ds’ g Bing, 315, in connection wiﬂfi,i]olt‘:t.“"?EBest s remarks
misdemeanours Sic J ¥ tgttgi,h‘;’;n?h llllie %links the commonmla‘ggllf‘l’l“l. aiga-inst
1 RS s in his History of ot nishes as
£§r‘i’ tl}rrzlé.'?;lg' ;3, m(zlzkes the following remarisoorf }igegﬁa,rd’ all Law of Eng-
Ot corigvi(’a taim 1ﬁhe case was left to the jury, but with e ﬁl:_.“ There
against Enolish lmgnwoifl ((11ubest1(t)n t;flhi?ther the prisoner had g:mlgaittedtlon that
The 3 I Id be sta or the Court for C a crime
Ty sk o e "3 e e e
e. 160, secti , the magter is now set at rest b e o
Compir:ei(;ll%lfg%anaﬁiog' 'I(‘ihese sections provide in substance):d?;tt z},’ﬁsf” Vi,
i e abmadr%grbgzofrg?l'gn}egm albr(;izd, or in England incite pelcti)lzﬂzg
the faet ?  in England accessori i
po:itigrclti)ntgv;f“,l 11"(;;3; 02: m“.‘fnﬂlaughter committed abrlgzitsl ((:ﬁgﬁrbbeefi();e ﬂ(l)r e
: ver) as if the crime committed abroad had b ity
d been committed

& ol

. »except murder., I ink it pre i
p do not think it proper to give a decided opinion upon this

subject, b ar )
malJ(e hui ﬁiat‘i:g glt)seli -b{‘ no means unlikely to be raised judicially ; but I will
Badibe-of Sath suke iv::hlons upon it. One strong argument against the ¢ wil
mitted abroad at allS T?lt the law of England does not deal with crimes il
Feanssda rob another F e ]lixw of England does not forbid a Fl'enchma?fn-l'
to say that it forbids ﬁenc_ man in France. This being so, it seems diff !lI:
mit a robbery in Fr . n'g‘hshman to incite in England a Frenchman to o
S ance. The argument on the other side is that in all confx?;;:

5

.

it i " "

e B 0

S

5
expedient that all civilized countries should recognise

cases it would be highly hat
offences commit in each other’s territories as offences for the purpose in question.
But to this it may be
not for the Judges. The
on a footing rat
mitted abroad is Mo
anthority for saying that any agre )
Whatever may be the merits of the case legally, it seems ‘to me clear that the
Legislature ought to remove all doubt about it by putting crimes committed
abroad on the same foot

replied that this is an_argument for the Legislature and
law as to eonspiracies to commit crimes abroad stands

er different from the question as to accessories, A crime com-
rally as bad as a crime committed in England, and there is

ement to do an act of that nature is indictable.

i os committed in England, as regards incite-
ment, conspiracy, and accessories in England. Exceptions might be made as to
Poliﬁcal offences, though 1 should be sorry if thpy were made wide:”” These
ohservations of a great authority on the Law of Crimes are such as may fitly be
eonsidered by the Legislature, while they show the present undetermined state

ments there of criminal acts in foreign

of the law of England on questions of abet _
the principles of
h we may add we have consulted

States. We may express a hope that our judgment following
two judgments of Full Benches (about whie e
our learned Chief Justice) will help to make clear the law of British India.
The subjeet is in our opinion one of interest to the Government of the country,
which, if it took the matter into consideration, would be able, among other
matters of expediency, to form an opinion as to the means possessed by our
Courts of obtaining avidence of acts done in territories outside of British India
and of finding out the position, character, and motives of witnesses.

For the above reasons the Court rejects the application of the Government
of Bombay, and under section 215, Criminal Procedure Code, the Court quashes

the commitment to the Court of Session.

e

Letter from Mr. R. D. SetaNA, Registrar, High Court, Appellate Side. Bombay, to the SECRETARY

10 GOVERNMEXNT, Judicial Department, Bombay, No. 1498, dated the 12th July, 1894.

Sir,—1 am directed to acknowledge the receipt of your letter No. 3244,
at Government may be favoured with the

dated the 11th May last, asking that G )
Justice and Judges as to whethier bgriahtion

opinion of the Honourable the Chief Jus
e 24 and 25 Vict, Chagter 100, Sections 4 and 9, is

on the lines of Statut ! ct. :
in British India of howgicides committed out

desirable as regaras the abetment
of British India, and also whether an amendment of the definitiod of abetment
in Section 107, Iudian Penal Code, is desirable so as to make it inelude gene-

rally abetments in British India of all offences or any class of serious offences.

9. In reply,l am directed to inform you that as to the first question the

. Honourable the Chief J ustice and Judges are of opinion that legislation on the
lines of Statute 34 and 25 Vict., Chapter 100, Sectious 4 and 9, is desirable
as regards the abetment in British India of homicides committed out of British

“India.

. 3. As to the second question, T am to say that the Honourable the Chief
Justice and the majority of the Honourable Judges are of opinion that an
antendment of the definition of abetment in Section 107, Indian Penal Code, is

Jesirable so as to confine it to abetment of heinous offences.
4. I am also directed to ¢orward the accompanying €opy of a minute

recorded by the Honourable Mr. Justice J ardihe on the subject-matter of your

letter.—I have, &c.

e

- A o . .
_ Minute by the Honouruble Mr. Justice Jardine on the state of the law regarding
abetment in British Tndia of offences elsewhere.

1. Itis,in my opinion, desirable that the Pena )
**be amended on the lines of the Act of Parliament, 24 and 25, Victora, Chapter
100, Sections 4 and &; a3 regards the abetment in British India of homicides out-
* side of British India. Tn so important a part of the criminal law, it seems to me

desirable for international and other reasons that legislation s_hou\d be uniform
« throughout the Queen’s dominions. The subject in one territory ought to be
protected against acts dangerous to his life done in another territory : as well a3

p 590—2

1 Code of British India should
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against depredation and false coining, for whi i
Tndian Penal Code provide. The %ase of : 112‘36};5202:?3 l}li?wt?d %36 of the
C. R., 89 C.C., shows the protection afforded by the law of Enei dBom:H,
ersons using British Indl_a as a base of operations for a crime tJngban against
on the h’lgh seas. 1t is probable that few cases, likz Que»o lgnfomtmt,t.ed
yanpatrdo, of danger to thelives of foreignersin Cibiiics toriatont ml. press  Vs.
as the Indian Legislatare has not thought it nece§sary as eiceit; m;re i
declared in Begina vs. Elmstgne and Queen-Empress 4 M‘)?Wer the law
1. L. R., 5 Bom,, 338, on the meaning of abetment in the ind'oo'-i’)w Chetttu,
But nevertheless it is no more desirable i British India th ian Penal Code.
Kingdom that people under-the Queen’s protection should incitemti)ull o i
foreign ’&tates: and we ecan find reason for the Aot of Parlia 1omicides in
bt_ephen S rc:)marks that as a crime committed abroad s moranmeut in Sir J.
orime committed at home, it would be highly expedient that all }(’:i{:r?li;)eaf ci:)s:l a
N~

.

tries should recognize o : : .
ogn flences committed in each other’s territories.

9. While I think the Indian Legislatur : i !
Imperial Parliameut, I do not advise that a‘ittur:h((:gllcli ;\;fiytbznd -?ﬁ:f:ely follow
Aot of 24 and 25 Victoria _much further. Homicide is so great f:lmt;ple IOf the
may suppose that the public order of our own territories would soon }? \ }aj; -
gerc?d 1f' they were used frequentlel as places where plots coulld b AR
against. persons across the frontierst” Take for examplé an ‘ageénc : ? qonl‘coct,g d -
of poisons or a shop where deadly weapons could be procuret(’l %lgr the sale
s‘i)pplled to the waging of war in Sections 121 and 125 eomes L ])I'SmClP]e
236, sbout false coming, as in many parts foreign coins are used oft botlln "Ect_,wn
a frontier in India. Experience too has, I believe, shown that d: h sides of,
fairly be treated as land pirates » so may Thugs, slave-catchers and R
great gmm:mals: and as we have treaty arrangements and conve St? st
these, it may be pre:su.med that the French and Portuguese Gove B
the Rulers of Native States would be willing to come to recipr YBments and
with the offences most dangerous to public erder everywhere MESTRG Ut Dewting

3. .1 would not extend the principle much further until Impei-ial Parliament,
e

: » 2 - 5 4 . 7 s ( ‘ T
‘. has dane as,ma x‘,uus-pmvnheh au exumpie wiicn may’ve 1Wliowell With som 3
1 me umi-

formity. Noreal inconvenience results from ) »

gard to whole chapters of the Penal Code and Q;I;‘y}g;;;zti :'31‘3 (l)f-ai)ebment in re-
assaults, briberies, pérjuries, false “weights and mcasures, nui oeal laws.. [Patty,
religion, bh_aaches of contract, offences against the marriage ia\vs Sgnges, s sult§ to
midations, insults, &c., are classes of offences of no greatci'mpol,té lefamations, inti-
ansuiermg the difficulty of acertaining the law of the foreion St.n: e In this respect
ev1dence_ther§fro_m, erhaps from a vast distance; 1 would not lj ¢ and procuring -
and Magistracy with uch a perplesing jurisdiction. They are ha l(llrden oar Police -
and the revenues hardly allow of more officials being appointed. !‘I-\vorked_ as it is,”
that in these petty cases, where perhaps the proper remédy isas Z‘ often happens
spins out the trial to immense length and gemeral anno an'cul , & complainant,
that the Government would have greater difficulty, in prgpol-t? ‘tI believe also
ness of the qffenqe, in ma}npg reciprocal arrangements : the good t%nb o the small-
on that reciprocity, and it is only where the crime being g?eat le got depends
morals can be taken that Governments will agree, 24 Oy, SHiet e

4. There is a middle ¢l ue |

, : . ass ofscases, namely, fraud h

£l gLy ey 2 ’ ’ : 88 as forgery,

ing and criminal breach of trust. dn most countries the {'Il‘l‘an"'elgllelf’t’ ;ha?;g
)

?23 .Stz‘xte wxllfdelhver to another a subjeet of the latter guilty of such crimes, I
ia some of the treaties Erowde for extradition.« While I am not Bl
say hOLW far we should go in legislating agalnst con'spira.ci | geli(amd s
offences, even when there ar ¢ com ial c v o e
e two great commercial ¢ i ithi :
‘ . al countries within 20 miles

of each other like England L il s

gland and France, are not compar bl i

ovenlv Bitac o SRy o A parable to those, whic
;gﬁ\li ffa:tt;a_kllt}'){'a public ordcr.. An instigation from Bombay to forge a checICh
. go Il.'s l&_%na 1 lcmnpare(.{vmh one to kill the Governor General of Porltug'
g 1;1:\% tl.l( 1a Sn?r In¢ eid any Portuguese subject, If the Foreign, Governments ?
L'r'|¢':‘ o O 1 1 W - - iy
sy a% enneo ; at't,tetsﬁlm‘chconlnphmed that their subjects are endapgered bec‘tu&g

7 w to punish the man, whe : Inci u ol

: , who at Bombay incites to fraudule
2 : | ez 1ba audulent bank-
suptc;\r, che‘atmg or forgery some one at Pondicherry, or Goa, or B'lr()d’; s 1
= . . . ’ Y

rinagar, there may be a means of indeing whether so great a Statute a; ’ti)'r
JEIS S st A B Z e

k.
Indian Penal Code requires & fundamental change. If no incenvenience worth
notice has occurred, if the other States have no desire to offer us equal arragge-

ments as a motive for us to change our law, I would - refrain from so doing.
The Penal Code like most of our Statutes is based on experience as well as

jurisprudence: and [ think it most undesirable to change the law of crimes

merely to gain a sort of symmetry, pleasant from a jurist’s point of view,
Opinions change and vary; and if the jurist is to have the chief hand in legisla-
tion on criminal Jaw, another jurist may alter some few years hence what is
enacted to-day.

5. Our Magistrates may be more usefully employéd than in trying the
smaller class of cases where no injury occurs in the Queen’s territories : and 1
would check this in like manner as according to the recent interpretation of the
High Court of Bombay, Section 54 of the Code of Criminal Procedure does not
require the Police to bestir themselves without treaty or requisition or order of
the Government or a Magistrate, to arrest without warrant a foreigner for an
offence supposed to be committed in a Foreign State, I think all our officials have
enough to do in preserving our Own public order. This I would strengthen
against all those hemnous acts which all good governments condemn : and if neces-
sary 1 would strengthen the law so as to punish people like those Anarchists
lately convicted under an English Statute who made preparations in London- to
commit homicides in Foreign States. ‘We ought not_to allow the Rulers or
Officials of other States to be so endangered by acts done in British India : neithex
ought foreign territories to be available for that purpose against us.

5th July 1894,

R

Letter from Mr. GEo. M. MACPHERSON, 1.C. 8., Judicial Commissioner in Sind, to the UNDER

SECRETARY TO GOVERNMENT, Judicial Department, Bombay, No. 1111, dated the 4th June, 1894.
Sir,—As directed in Government Resolution No. 3243 of the 11th ultimo,

1 have the honour to forward the following report on the proposal to amend

the Penal Code so as to make punishable under it the abetments in British India |
of offences which it is proposed to carry out in foreign territory. . 9
9. The tendency of modern legislation may safely be said to be to render f

iiable to punishment in their own country persons who therein conspire to carry
Jut serious offences beyond the limits of that country, and generally speaking

‘ this seems to me to be a most desirable object. In an Indian Act passed this S

ear, steps have been taken to render liable to punishment particular persons
“ho omit to give information in India as to some such offences committed

abroad.

3. As a general rule, it requires little argument to show that a person who
by doing an act incurs punishment in his ow¥n country should not be able to
do the same act abroad with impunity, and that, therefore, a person Who in
British India abets the commission of such an act abroad should be liable even
as if the act abetted were t0 be committed in British India. If T abet the com-
mission of murder in India, my guilt is much the same as if I abet the com-
mission of a murder to be committed abroad, and I should be held liable to the

same penalties in each case.

4 Furthermore, it is to be remembered that most residents of British
India are liable in India for acts committed by them abroad which are criminal
ander laws in force in British India, without regard to the question whether
<uch acts are penal where actually committed. This seems to me to remove
the objection that the act abetted, though penal here, may not be so where
committed, and that under the proposed amendment of the law, foreigner
might be punishable for abetting in India the commission of an act in his own
country which is not criminal there. He has no right to come 10 British India
and here to engage ina conspiracy to do that which is opposed to the criminal
laws of Britigh India. There would be very few such cases, but many cases may
oceur of subjects of Her Majesty conspiring here for the commission of criminal

" acts abroad. They would be liable generally speaking to punishment here for

committing such acts abroad (sce Section 3 of the Penal Code), and it seems to

e - 8 L ied Mot . g
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T have, &e.
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me anomalous that the should not al ] .
- seicpprgueety y so be liable for here abetting the commission

5. But if it is thought that this would b

- g {72 e too wi :

s‘a,‘sai{)o 1;cmmltn’a’xl 111ab1ht.y, the proposed amendment m?vgll(x]f 1?: :: tlensmn 9f e ke

ted iv?tlgpn Bt e %P%_me_nt of any act to be committed a,bt-oadc ; g_s ltJO ity

Secti in British India, would be criminal, and to whi N e
ection 11 of the Extradition Act would apply.—I have &l: 1 the provisions of

Letter from,tine Hon&ur;.ble Mr. Basit Lia
L th r. B! NG, Advocate G

Sir,—With reference to Govern
ment Resoluti 394 . .
Department, dated 11th May, 1894, I have the honour 1&1’1 stath.asd‘?g’liéwsJ e o

Sech})ns 1 2‘11111(11113 lciasgis:itioglon the lines of Statute 24 and 25 Viet., Chapt
committed beyo;u 4 Bl’itir:h fn é’g l'eglalt’%si Eli)i%nelnt in British India of l?ogicligg;
as that of Great Britain in respe'ct of such oﬂ’zn::;. e kg

2, I also think that the abetment in Briti '
e 1 ! ment in British India of .
ahetlxﬁggtnd' Bl‘SltlSI_E India should be made punishable, a.n(f t}a:;lt (l‘;flenges OO~
inely. I in Section 107 of the Indian Penal Code should be ol oo 4
ar;odyéh can see no valid reason for excluding any particular almended Sonend
i 'ude arg1tlment adduced by the late Mr. J ustice Stephen, a?n?lss S s,
irss 131 gment of Jardine a.n.d.Iganade, JJ., that in all commor: re_f D
: e& inyez,xc egt%g,ﬂ;aet 5%]_.91vmzed countries should recognise nglfssrsu:g bl X
by : ’s territories for this purpose, appears to me to be a soin(;f";f'g‘s.
3. I think there would be no i i
e | ] practical difficulty i :
2}1138%32 abfe%to;,’ obtaining evidence of the offence gaigltglileavio}l)u‘t’ brying the
of British India, and judging as to the credibility of t}::ee I\lvict? g
4 3 nesses, —

f
K 2J .
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Letter from the Honourable Mr H Barry, R '
r. . , Remembra ; '
to GovERNMENT, J udicial Department, No. QISI)%?rd(;fteI:leg}?l igf}m’] to lthe Secrerary
uly, 1894.

Sir,—With reference to Government Re

’ : ¢ ) solution No. 3:

lggfi, (‘;1}3 tIhz judgment in Tmperatriz vs. Ganpatrdo Rdmczj:% of 11th May,

Fh wb it, I have the honour to submit my opinion that it is dra which accom-

l- 3 abetment in British India 9f acts or o:mnissions abroad mosit,. desgrable t

ndia would be offences of a serious nature, should be reuder’edw ! [:u Rt
punishable.

9. The Enclish Statute 24 anl 25 Vi

. =] 2 Ob., Ol i .,

ggg;géhh:rg;y bg all thathtlilfe mfu(liav position of bﬁ:ﬂp S'Zi:bl(?do ,Ksigggons w0,
wide enough fo ia, r s ; ingdom ires

so interlaced. gstodin Huery DrivisT SoFolein ﬁe"l‘i:f’(!l‘; lraerc:

3 I think that it would be unnecessary, an 5
?l;;ttli]:-e(i%u:b; to Elflave't«) deal with all abatme‘?x’t < ix? %‘ﬁgi:%ilylgg?;nggmept, for
make such iog'e' o 1{1 fE) reign territory ; and that it would be sutﬁm!sdeeds
public are li)ndezl'msou t?' : y4or cases of violent crimés, such as those of wl(illml]t hto
Act ITI of 1894 ection 44 of the Code of Criminal Procedure as ch the
required to give informatjon. amended by

4. It seems only reasonabl i 1
_ . ¢ that in cases in which fai i

. - . i a l ) . b
:;:);11 1odf 1{1te1;)txon to commit crime would itself be puuishai);lofe gci)rg;e e
g also be punishable, whatever the locality in whic! th el i
take effect.—I have, &c. kiR AReCATRYSEDT

Letter from Mr. C. G. W, MACPHERS : B
} gt T 30N, I C.S., C.I.E., Sessi 2 m
_ 10 GOVERNMENT, Judicial Department, Bombay, I‘?g.u’)]l‘]&Jcll‘g&i{ t[;:g;]l;b 'ﬁz thlesgf 4l
) “ iy N

81z, — With
g eference to Government Resoluti
adi r0vel olution No. 324 :
1894, I am of opinion that legislation on the lines o?lsgatiltesgisanodf 01?51‘}\!1 tllt.h ’
s 49 victoria

I~

L
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_ one and the same time an

e - IR 4. o~ * 4
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Chapter 100, Sections 4 and 9, 18 desirable as regards abetment in British India
of homicides committed beyond British India or rather that an amendment of
the definition of abetment 1n Section 107 of the Indian Penal Code is desirable
so as to make it include abetments in British India of all offences which if they

took place in British India would be punishable with rigorous imprisonment for
two years or upwards.—I have, &e.

Letter from Mr. T. S. Haumwroy, L. C. S, Sessions J ﬁdge, Surat, to the SEcreraRY to G g
Judicial Department, Bombay, No. 1115, dated the 4th August, 18940. s

Sir,—With reference to ‘Government Resolation, Judieial Department,
No. 3243 of the L1th May last, I have the honour to state that, in my opinion,
legislation regarding abetment of offences on the lines indicated is neither neces-

sary nor desirable, p

9. No doubt a man may theoretically be held guilty of abetting an offence.

—murder or any other—by reason of his having instigated its commission, when o

nothing was done in pursuance thereof, but, in practice, 1 think that no Court
thout proof of some illegal act resulting from his

could convict an abettor wi :
instigation. It would be necessary, then, for it to take evidence whether the

offence sought to be abetted was either actually committed or at least attempted.
In other words, the Court would have to determine the guilt or innocence of &
man who was not before it.

3. I know of no case, in my 24 years’ experience as Magistrate and Judge,

where an abettor Wwas tried in one Court and his pr'mcipal in another, nor do
1 see how such trials could be brought to a satisfactory conclusion.

4, Still less satisfactory would they be if the abettor were tried in a
British Court, and his principal in a Foreign Court, for the decision of the latter
could not be accepted as final by the former. :

5. 1am strongly of opinion that principal and abettor should be tried at
d by one and the same Court, whether British or

Foreign.
e 6. For these reasons I am not in favour of the proposel legislation or

Code amendment.—1 have, &c. .

Ahmedabad, to the SECRETARY to

Letter from Ma. M. P. KEAREGHAT, L.C.8. Sessions Judge,
ated the 30th June, 1894,

GOVERNMENT, J udicial Department, Bombay, No. 854, d

Sr,—In obedience to Government Resolution No. 3243 of the 11th of
May, 1894, I have the honour to report thab legislation ou the lines proposed
ceems desirable, but only as respects serious offences like murder, culpable
homicide, grievous hurt with a dangerous weapon, dacoity and robbery.—
I have, &c.

O DR S T

Memorandum from Mr. F. 8. P. Leuy, 1.C.S, District Magistrate, Surat, No: 2+ g '
TY) ated

the 18th June, 1894.

The moral guilt and injury done to the community by abetment of a crime
is the same in kind, though not perhaps always in degree, whether the scene of

the resulting crime is in British or in adjacent native territory. That abetment
is regarded as in itself a substantive offence apart from the principal offence, is
ke it punishable

ghown by Sections 115 and 116, Indian Penal Code, which ma
* even though the act abetted is not done.

2, The man Ganpatrdo (in the case under notice) is alleged to have used

words which implied that Bhina should be murdered in a Portuguese village.
But suppose that instead of localizing the crime he had instigated the cultivators

to commit the murder wherever Bhina might be found, and suppose that

Bhéna had been killed in consequence in Portuguese territory, the abettor might,
:gprehend, have been charged and convicted, under Section 115, Indian Penal
e, i That is to say, the

of abetment of an olfence which was not committed.

1
C
law would assume what in every real sense of the words would be an wnatruth.
p 590—3
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Such fietions which pl@ce the law: af variance with the common sense : g
community are, I submit, to be avoided.

3. Moreover, the solidarity of the empire requires the proposed change.
Every argument which was held to jugtify the English Statute with reference to

(say) France applies with much more firce to our even feudatory States in India.

The British Government as the paramount power has ultimately as great an

interest in the repression of crime in Native States as in any other part of the
empire. It seems, too, illogical to puTsh a man who abets the coun
coin, and to let goa man who abets a“series of dacoities which ma

authority of a Chief to the ground.

4. TFor these reasons briefly stated I am respectfully of opinion that “abet~
ment”’ should include abetment im British India of all offences wherever
mitted. :

terfeiting of
y shake the

com-=

Letter from Mr. J. Moxrear, 1.C.S., District Magistrate, Bijipur, to the SEcRETARY 10
GoverNMENT, Judicial Department, Bombay, No, 1941, dated the 22nd May, 1894,

Sir,—With reference to Government Resolution. No. 3243, dated 11th
instant, I have the honour to make the following remarks.

2. It seems to me with due respect to the Honourable J udges that Section
188 of the Criminal Procedure Code is somewhat more than a special extra-

territorial provision. Through the operation of Section 3 of the Indian Penal
Code it makes that Code applicable to all Native Indian subjects committine
offences beyond the limits of British India and to all European British subjectz
committing offences in the dominions of Princes or States in India in alliance
with Her Majesty. It is to be noted that the Sessions J udge in the remarks
quoted in the judgment is wrong in saying that ““an offence as defined in the
Penal Code means an offence committed in British India,” the actual definition
is “a thing made punishable by this Code,” and it includes punishable gcts
committed) beyond the limits of British India by any of Her Majesty’s Subject.s
to the extent above shown. I do not use this argument for the purpose of
questioning the correctness of the decision of the High Court, for, in the case to
which the decision relates, the substantive offence was not committed by Her
Majesty’s subjects.. But the facts seem to me to show that the relations of
British India with Princes or_States in India in alliance with Hep Majesty
have already been put in respect of the punishment of erimes on a very different
footing from the relations of Hngland with Foreign States. Her Majesty’s
subjects, for whom alone the Government can legislate, have been made amen-
able to the same law for an offence committed beyoud the limit of British
India as for an offence committed within British India. It seems to me to be
entirely inconsistent with the policy which has been adopted and in particular
contrary to the principles which govern our relations with the protected Native
States that a person should be able with impunity to abet in British India the
commission of an offence by a foreigner beyond the limits of British India
For these reasons I am of opinion that it would not suffice :
on the lines of 24 and 25 Victoria, Chapter 100, Sections 4 and 9. T think that
Section ®08 of the Indian Penal Code should be amended by the addition of

some such, words as follows:—“Or would be, punishable under this Code if,

committed in British India or by a subjeg:’t of Her Majesty.”—1 have, &e.

Letter from Mr. A. Coyiyg, I C. 8., District Magistrate, Khdundesh, to the UNDER SeorETAny
to GoverNMENT, Judicial Department, No. 5199, dated the 9th July, 1894,

Sir,—1I have the honour to report as directed in Government Resolutio;l
No. 3243 of 11th May, 1894, Judicial Department.

2. All the officers I have consulted think that legislation is Necessary.
Subject,—Opinion as  to But it does not appear that legislation on the lines of
whether legislation is desir- ' Statute 24 and 25 Viet.,, Chapter 100, Sections 4
able as regards abetment in and 9, is desirable. It would appear enough to add
British India of offences com - some words to one of the sections of the Penal Code.
witted beyond British India. - 41 q the section to which the words should be added

to merely legislate -

11

does not appear to be Section 107. That section defines the abetment of a thing.
And there is no doubt that murder committed out of British India would come
under the head “thing.” The Code, however, makes punishable, not the abet-
ment of all things, but only the abetment of such things as are offences, And
the abetment of an offence is defined in Section 108, Section 108 seems, therefore,
to be the proper section to add the words to. I would, therefore, propose with
submission to put a comma after the word “abettor * at the end of the first sen-
tence of Section 108, and add the following words “ or the commission out of
British India of the following acts which would be offences if committed within -
Jritish India, 2iz,, (naming them).

3. The next guestion is, what the acts are which should be entered. I
think with submission that, besides murder, there should he entered the follow-
mg‘ S

The different kinds of kidnapping, abducting (vide Sections 363 to
369, Indian Penal Code), buying or disposing of any person as a
slave and habitual dealing in slaves (Sections 370, 371).

Selling or letting to hire a minorfor purposes of prostitution (Section
372).

Buying or obtaining possession of her for that purpose (Section 373).

Robbery and dacaity (Sections 372, 395, 397, 399),

The different kinds of lurking-house trespass or house-breaking by night
(Sections 456, 457, 458, 459).—I have, &c.
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' i | FROM

R J. P. HEWETT, EsQ, C.LE,
* Offg. Secretary to the Government of India,

To~

| | Tt AN Yy W S g i

ot f Home Department.
G ; Fudicial.

#

N .  Simla, the 17“_‘}’une 1865.

{ e
< : SIR, /
£ ' 1 AM directed to forward the enclosed copy of a letter from the Govern-
No. 6456, dated the 24th Septem- ment of Bombay, - submitting certain proposals for
ber 1804. the amendment of the law regarding the abetment )
in British India of offences committed outside British India. A copy of the » o
judgment of the Bombay High Court, mentioned in the letter, is, with the other
enclosures, also transmitted herewith. It will be seen that the judgment gave
rise to the question as to the advisability of—

(a) legislating on the lines of the Statute 24 and 25 Vict,, Cap. 100,
sections 4 and g as regards abetment in British India of homicides

committed beyond British India; and ]

(6) amending the definition of abetment in section 107 of the Indian
Penal Code, so as to make it include generally abetmentsin British 3]
India of all offences of of any class of serious offences. |

Having consulted the Honourable Judges of the High Court and certain other

authorities, the Local Government express themselves in favour of legislation |
on the lines proposed by Mr. G M. Macpherson, Judicial Commissioner in
Sind, Mr. J. Monteath, District Magistrate of Bijapur, and the Honourable Mr.
Basil Lang, Advocate General of Bombay. e

2. Tt will be seen that the alternatives suggested by the Bombay Govern-
ment in proposing legislation so as to make the abetment in British India of
criminal acts committed beyond British India punishable, are that such legisla-
tion should extend (i) to cases of homicide only as in the English Statute or (ii)
to offences enumerated in section 11 of the Extradition Act, or (iii) to all offences.

3. I am to remark that section 108 of the Tndian Penal Code already enacts

inter alia that a person ®abets an offence,” who abets the commission of an

act which is not, though in certain circumstances it would be, an offence. It

appears to the Governor General in Council, as at present advised, that an ex-

ion of the principle of this section so as to include the abetting of any act,

tension 0
which if done in British India would have been an offence under any of the sections
ion 11 of the Foreign

of the Penal Code named in the schedule referrad in sect
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- Ihave the honour to be,
i
Your most obedient Sq
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i Ofz. Secretary to the Government of Imha‘ | .

'

No. -

Extract from the Proceedings of ‘the Government of India in the Home Department
(Fudicial), under date Simla, the Fune 1895.

Read again—

The undermentioned papers on the subject of the reorganisation of the Cantonment
Magistrates’ Department :—

Despatch to Her Majesty’s Secretary of State, No. 185 (Financial), dated the 1gth ]uly‘

18g2.
Despatch from the Secretary of State, No. 133 (Military), dated the 28th October 18g2.

Letter to the Government of the North-Western Provinces and Oudh, No, 875, dated
the 26th July 1893. !

0-Tadicial

Resolution No. —;;=7,, dated the 18th July 1894,

RESOLUTION.
OFFICERS holding the gole-charge Cantonment Magistracies entered in the

list appended to the Resolution No. Zh&5 dated the 18th July 1894, were, by the
orders contained in that Resolution, formed into an Imperial service under the
Government of India. It is therefore necessary to lay down a definite rule

regulating the confirmation of officers officiating in the Department.

2. The Governor General in Council is accordingly pleased to direct that the
claims of Officiating Cantonment Magistrates to substantive appointments shall
in future be considered by the Government of India in the order in which they
entered the Department, irrespective of the Province in which they are serving
or in which the vacancy occurs. In accordance with this ruling, when a vacancy
takes place in consequence of the death, retirement, etc., of a sole-charge Can-
tonment Magistrate in one Province, the vacancy will be considered as a vacancy
in the Department. The officer selected to fill such vacancy will ordinarily
be the officer who has had the longest officiating service in the Department,
irrespective of the Province in which he has been so officiating, provided that he
is considered by the Local Government under which he is serving, and by the
military authonties, to be deserving of confirmation. It will not, however, fol-
low that he will be transferred to the particular cantonment in which the
vacancy has occurred. The principle enunciated in the Resolution of the
18th July 1894, that local knowledge and experience should be made use of,

~ as far as possible, will be kept in view, and, in pursuance of this principle, it may

at any time be found necessary to place the cantonment vacated in the manner
referred to in charge of an officiating officer having local experience. The dis-
tribution of the officers, permanent or officiating, i the Department, who are
located in a particular Province, will continue to be left to the discretion of the
Local Government or Administration under which they are serving and, as was
intimated in paragraph 5 of the Resolution of the 18th July 1894, the Government
of India will not make transfers from one Province to another without consulting
the Local Governments concerned. .

ORDER=-Ordered that this Resolution be communicated to the Local Gov-
ernments and Administrations noted in the margin,

g N omon™®®  and to the F oreign, Military and the Finance and
Bombay, Punjab. Commerce Departments for information. -
Bengal. Central Provinces.

Butma,

J. P, HEWETT,
Offg. Secretary to the Government of India.

G, C. Press, Simla—N¢ 240 H, Di=18:6-95.=340:

:
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No. : ’

Extract from the Proceedings of the Government of India in the Home Department
(Fudicial), under date Simla, the June 1893,

Read again—

The undermentioned papers on the subject of the reorganisation of the Cantonment
Magistrates” Department ;—

Despatch to Her Majesty’s Secretary of State, No. 185 (Financial), dated the 1gth July
18g2.

Despatch from the Secretary of State, No. 133 (Military), dated the 28th October 1892,

Letter to the Government of the North-Western Provinces and Oudb, No. 875, dated
the 26th July 1893.

0-Tudicial

" Resolution No. 57, 75,, dated the 18th July 1804,
.

RESOEVTION.

OFFICERS holding the sole-charge Cantonment Magistracies entered in the
o-Judicial

list appended to the Resolution No. Zh%e dated the 18th July 1894, were, by the
orders contained in that Resolution, formed into an Imperial service under the
Government of India. It is therefore necessary to lay down a definite rule
regulating the confirmation of officers officiating in the Department.

2. The Governor General i Council is accordingly pleased to direct that the
claims of Officiating Cantonment Magistrates to substantive appointments shall
in future be considered by the Government of India in the order in which they
entered the Department, irrespective of the Province in which they are serving
or in which the vacancy occurs. In accordance with this ruling, when a vacancy
takes place in consequence of the death, retiremen_t, ete: o4 sole-charge Can-
tonment Magistrate in one Province, the vacancy will be considered as a vacancy
in the Department. The officer selected to fill such vacancy will ordinarily
be the officer who has had the longest officiating service in the Department,
irrespective of the Province in which he has been so officiating, provided that he
is considered by the Local Government under which he is serving, and by the
military authorities, to be deserving of confirmation. It will not, however, fol-
low that he will be transferred to the particular cantonment in which the
vacancy has occurred. The principle enunciated in the Resolution of the
18th July 1894, that local knowledge and experience should be made usc of,
as far as possible, will be kept in view, and, in pursuance of this principle, it may
at any. time be found necessary to place the cantonment vacated in the manner
referred to in charge of an officiating officer having local experience. The dis-
tribution of the officers, permanent or officiating, in the Department, who are
located in a particular Province, will continue to be left to the discretion of the
Local Government or Administration under which they are serving and, as was
intimated in paragraph 5 of the Resolution of the 18th July 1894, the Government
of India will not make transfers from one Province to another without consulting
the Local Governments concerned. . :

ORDER—Ordered that this Resolution be communicated to the Local Goy-

itie N.-W. Provinces rnments and Administrations noted in the margin,

and Oudh. and to the Foreign, Military and the Finance and
Spmibay, Puajab. Commerce Departments for information,
Bengal., Central Provinces, '
Burma,

J. P. HEWETT,
Ofg. Secretary to the Government of India.

G. C. Press, sunlu-m\uo H. D.=18.6.95.—340,

.~




‘No. :
Extract from the Proceedings of the Government of India in the Home Department

(Fudicial), under date Simla, the June 1895, ;

Read again—

The undermentioned papers on the subject of the reorganisafion of the Cantonment
Magistrates” Department :— ; ;

DesPaétch to Her Majesty’s Secretary of State, No. 185 (Financial), dated the rgth July
1892.

Dgspatch from the Secretary of Statg, No. 133 (Military), dated the 28th.October 1892,

Letter to the Government of the North-Western Provinces and Oudh, No, 875, dated
the 26th July 1893.

o-Tudictal

Resolution No. —;,55,~, dated the 18th July 1894,

RESOLUTIO:N.

OFFICERS holding the séle-charge Cantonment Magistracies entered in the

list appended to the Resolution No. ehdee dated the 18th July 1894, were, by the
orders contained in that Resolution, formed into an Imperial service under the
Government of India. It is therefore necessary to lay down a definite rule
regulating the confirmation of officers officiating in the Department.

2. The Governor General in Council is accordingly pleased to direct that the
claims of Officiating Cantonment Magistrates to substantive aévpointments shall
in future be considered by the Government of India in the order in which they
entered the Department, irrespective of the Province in which they are serving
or in which the vacancy occurs. In accordance with this ruling, when a vacancy
takes place in consequence of the death, retirement, etc., of a sole-charge Can-
tonment Magistrate in one Province, the vacancy will be considered as a vacancy
in the Department. The officer selected to fill such vacancy will ordinarily
be the officer who has had the longest officiating service in the Department,
irrespective of the Province in which he has been so officiating, provided that he
is considered by the Local Government under which he is serving, and by the
military authorities, to be deserving of confirmation. It will not, however, fol-
low that he will be transferred to the particular cantonment in which the
vacancy has occurred. The principle enunciated in the Resolution of the
18th July 1894, that local knowledge and experience should be made use of,
as far as possible, will be kept in view, and, in pursuance of this principle, it may
at any time be found necessary to place the cantonment vacated in the manner
referred to in charge of an o ciating officer having local experience. The dis-

tribution of the officers, permanent or officiating, in the Department, who are

located in a particular Province, will continue to be left to the discretion of the
Local Government or Administration under which they are serving and, as was
intimated in. paragraph 5 of the Resolution of the 18th July 1894, the Government
of India will not make transfers from one Province to another without consulting

the Local Governments concerned,

ORDER—Ordered that this Resolution be communicated to the Local Gove
ernments and Administrations noted in the margin,

o Voot Ouahe " and to the Foreign, Military and the Finance and
Bombay, Punjab, Commerce Departments for information,
Bengal, Central Provinces,

Burma,

J. P. HEWETT,
Ofg. Secretary to the Government of India.

G, C. Press, Simla.—No. 240 H. D.=18:6-95.—340.
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