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this cas
were altogether five charges read.

for addressing YOu,
charge under Section 460 of the L. P. C.; but I thought it better, so as to prevent
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4506 Court of Sessions, South Canara.
Session Case No. 9 of 1894.

Present: W. C. Holmes Esq.

Queen Empress Vs. 1. BuAprRA DESETH BRAHMACHARIL.
9. Rama Das. '

3. MANGALDAS.
4,  LALA.
5. SULIMAN.

(All the accused are undefended).

( Committed by Mr. A. Devappa Punja, 9nd Class Stationary Magisirate of
Udipi Taluk).

Charge: Against 1st, 3rd, 4th and 5th: —(1) House-breaking by night with

‘ntent to commit theft—See. 457
| R Ck 8

(2) Dacoity with attempt to cause grievous

hurt-—Sec. 395 and 397 L P. C.

Against ond:—(3) Assisting 1in concealment of stolen property—
See. 414 1. P. C.

(4) Belonging to a wandering gang of thieves—
Qec. 401 L. P. C.

(5) Abetment of commission of house-breaking by

night—Secs. 109 and 457 L P. C.

Jurors: Messrs:—(1) G. Narnappaya. (2) Padmanabhaya. (3) K. Laxuman

Shanbhog. (4) K. Panduranga Rau. (5) D. Bunyan.

Verdict of the Jury: The Jury found accused Nos. 1, 3, 5 guilty under Sec.
457; and accused No. 2 guilty under Secs. 414,
109 and 457 L P. C.

(Note: The Jury, under direction of the Court, found the
accused not guilty under the 2nd charge against
1st, 3rd, 4th, Hth and under the 2nd charge against
the 2nd.)

Finding of the Judge: Concurred with the Jury.

Sentence and Order: Accused 1, 2, 2 and 5 are each sentenced to 10 yvears’
2 rigorous im;:\;immm-nt; the 4th accused is discharged.
Charge to the Jury: There has been some confusion introduced into
e by the number of charges which were read against the accused. There

At the last stage of the case when the Public Prosecutor’s time arrived
a motion was made to the Court to add another charge, a

confusion and as T think cases should be laid before a jury as simply as possible, to
» » " « o 8 )] g ‘. ) b} or - 2 .
refuse to add the other charge proposed. Moreover, it would not have been riocht

in my opinion at the very last stage of a case to add a more serious charge than any
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of those that the accused understood they were being tri
ed on. For the
. se reasons

T did not comply with the request the Public Prosecutor made,

2. The second charge that was read against all the aceused except the 2nd
‘ 3 e 2nd

was one of dacoity. I will not trouble you to consider that charge but will d
§ will direct

»turn on it a verdict of not guilty. R
you to return o guilty. However serious oot

have committed, there was technically no offence of dacoity, Tf fiv hey may
A Ve Or more persons

and if in committin g theft violence
The common intention of the
s of the case. If the party went

]- t use ence. b) U SEd L

some of the persons who broke into Dasa Ballala’s house but it d
d ¢, but 1t doe; .
that any one of the party except one, who had a small knife had a A
him; so that, there is no fact proved from which it il be" any weapon with
be i

nferred that it wa
S ‘ g as the
se violence in committing the theft

go to a place intending to commit theft with violence,
he used, all who joined would be guilty of dacoity,
party must be inferred from the circumstance ;
armed with sticks or other weapons, the infer

common intention of the party to u
therefore no dacoity. _ There was
Besides this you will recollect that Dasa Ballala’s acc
that the violence was used not in carrying away the pro ‘ertcount f)f the affair was
carry away the property. The violence was used aftep D:g :IYB Or In attempting to
of the thicves, and the object of the violence was not to (jam G
escape from arrest. There was therefore no robbery comy s Oﬂ: prOI_’erty but to
consequently no dacoity. itted in this case and

You need not therefore pay mﬁ 7 i
any attention to the ge
the direction of the Court you will return et charge. Under

a verdict of “Not o

€ m e . lll]t 12 5 &

5 .111016 is no legal evidence to support the 4th chqgr 3 Y on that charge.

the direction of the Court you will have simply to return paeln L T
oy B

4. In the rest of the case I do not think you will find erdict of. “Not guilty.”
charge against the 1st, 3rd, 4th and 5th accused is that g, much difficulty. The
Ballala’s house, broke into it and committed thef iy it Iet)"actuany went to Dasa
case that they all entered the house; some of the })arty“rema- i dnot t.he Prosecution
property as it was passed out through the hole that was nndl,he. outside to take the
who remained outside as well as those who went in aye ‘.1 ¢ 1n the wall, but those
night with intent to commit theft. e house-breaking by

According y prosecution cas
: g to t‘h(, prosecution case, the 2nd accused diq not actuall:
Dasa Ballala’s house. The case against him is that he joined in th Y go to
: : . s : : € conspir, Y
commit the house-breaking and that he aided in its prracy toy

commission | i
house to find out where the property in the house was S o

3 e kept, and th. ’
him is abetment of the offence of house-breaking by night : ¢ charge against

There is no doubt that Dasa Ballala’s house was broken into on the ni
of the 10th—11th February last. It is also clearly proved that the zz £ (rlnght
articles that were produced which were in it were stolen. Dasa Ballala -‘;'a“ qthe
account of what happened and so did his son Ramakrishna. D S

asa Ballala was sleepi
; e ' ; A ld an R 1n
with two of his children in the room above the Padsala. Ra :

].11(]41\ l‘l-)h na W as »blee Png

of the rooms where the people of the house were. During the night Dasa Ballala
a ra lc ¥ - 190 1 ; y
was wakened by some noise and went downstairs to the Padsala He then heard
s . - : : r

some one breathing heavily and he went across the room

and seized t :
there was a strug ke

ik : gle. Ramakrishna heard the noise and went into the Pad
en he was seized by another man and there was a str

thieves or one of them used a knife and Da

sala and
uggle between them. The
sa Ballala had some wounds on his

o

.)‘v

. after some hours he died.

T S

person. In the meantime, Shiva Rama, one of Dasa Ballala’s children, ‘who was
upstairs heard the noise and came down and lighted a lamp and hehszi,\l\t his ‘fathe(;-
struggling with the two thieves. The man Dasa B:?llu,ln \\:L). olding _ebiapﬁ

a;ld ran out, and Ramalkrishna and the man he was holding went into the \e'm,n.( s
The man got free and went to a room at the end of the veranda perhaps thinking
d the door, went into the room and returned to the veranda,
from the top of the door and made a blow at Ramakrishna;
allala took it and struck the thief

it was a way out, opene
and took a rice pounder

but the rice pounder struck the heam and Dasa B

who, according to the evidence, made for Ramakrishna with a knife and, Ramakrishna
:

struck him with the handle of a pickaxe and the man fell down 1n the yard where
Information was at once sent to Udipi 1 mile off and the

Police Inspector promptly came to the place and afterwards the Magistrate and the

Apothecary.
The Police Inspector’s evidence is important. He went to the temple

» where the accused had been stopping. e had no information that the house breakers

were there. He went to see if he could get a clue as to who the deceased was.
He found the first three accused there and he took them and some temple servants

back to Dasa Ballala’s house, and there the temple Achari identified the thief who

had been killed as one of the party to which the accused beloug(;zd t-he}t had been
stopping at the temple. That led to the discovery of the whole affair. ' The bundles
of the accused the Inspector had brought with him were searched and m. the bundle
of one of them some stolen property was found, and the next morning the 1st
accused produced a bag containing all the stolen jewels and the .‘Zm.l accused showed
where the box in which the jewels had been kept had been sunk in a tank and the
box was taken out. A Constable was sent in pursuit of the other m?mbers of the
party and the 5th accused was arrested on the 13th February at Kundapore and
the thh at Kumta in North Canara on the 28th February. - :

5. On another point Ramakrishna, Dasa Ballala’s son, gn'es. important
evidence. In the forenoon of the day on which the house was -broken mjco he ;:'ai
bathing in a tank near his house and the 1st accused .came to ]:}un andﬁ \lmlld he }ai(
a “Saligram” (a kind of fossil) that his father wanted and offered to .se. 1t.v" e
went to his house with the 1st accused, and there found the 2nd accused a.x.tt{ng
outside the door, and Ramakrishna was about to sit down there, but the 1st 1)cc;1>eld
said they should go inside, so they went in and sat at the door of the Padsala

and there was some discussion about the price of the S

——

Ramalkrishna opened the box which

aligram and Ramakrishna

went inside and 1st accused followed him. ' i :
7 e was acain some difference as to

was subsequently stolen to get out money. There was ag

the price and the accused went back to the room

accused and he asked if the room where the hole was made the following night

and was again followed by the 1st

was the kitchen. ’ ‘
R e OO 5) s, ’ " Gk
6. The case for the prosecution against the 2nd accused is that he wer

along with the 1st accused to Dasa Ballala’s hoxrsme that }norning to see how the
property could he obtained. Tt is for you to say if you think he w.ent there for that
object. The mere fact of his having gone to the house thth murmng. woul'd 1'10t be
sufficient to support a conviction, but there is further evidence against him: He
was, as 1 have said, taken by the Inspector to Dasa Ballala’s house on the 11th
February, and the next day he informed the Inspector where the stolen hox would
be found, and the tank which he mentioned was searched and the stolen box taken
from it. Before the Magistrate he made a long statement confessing the part he
took in the affair. Before this Court he withdrew his confession and represents
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himself as an innocent member of the party that was at the temple. He also pro-
duced 3 sinall boxes, part of the stolen property, and a horing instrument.

7. Against the 1st accused the charge is that he was one of the party whe
went to Dasa Ballala’s house and committed house-breaking. If you are satisfied
that he was present at the time the house-breaking was committed, though
he did not actually go into the house he would be guilty of an offence under
Section 457 I. P. C. He went as I have said to Dasa Ballala’s house on the 10th
February with the object of finding out where the property was kept. On the 12th
he produced a bag containing all the stolen jewels and in addition he made a full
admission of his guilt to the committing Magistrate. Iere he made a rambling
statement apparently to show he was innocent. That is the case against the 1st
accused. :

8. The 3rd accused was taken by the Police Inspector to Dasa Ballala’s

house on the 11th February and his bundle was then searched and in it two small .

items of the stolen property, a piece of musk and a penknife, were found. In
addition he made a full confession to the Magistrate. Here he represented that he
was innocent. :

9, The case against the 4th accused is somewhat peculiar. There is the
clear and satisfactory evidence of the temple Achari that he was one of the 7 men
who were associating together at the Udayavar - temple. This witness also says he
was then there on the evening before Dasa Ballala’s house was broken into. The
next morning he was gone but he was followed and was arrested at Kumta in
North Canara on the 28th February by Constable Jacob Pinto. There is also clear
evidence of the house-breaking by night, of the theft, and there is evidence that 3
people entered the house and the 5th accused who was one of the men with whom
the 4th accused was associated in the temple was one of the men who entered the
house. The thief who was killed in the house was one of the men with whom the
4th accused was associating in the temple. This evidence would not be sufficient
to support a conviction against the 4th accused. But there is I think other
evidence that you can take into consideration. The 1st, 2nd, 3rd and 5th accused
made long statements hefore the Magistrate. These statements have been read in
evidence at this trial in which those men are being tried for the same offence as the
4th accused is.  Under Section 30 of the Evidence Act the confession that these
men made can be taken into consideration against the 4th accused. These confes-
sions alone would not be sufficient to support a conviction of the 4th accused. But
taken into consideration with the circumstantial evidence against the 4th accused
to which I have referred it may be that a conviction can be legally supported.
You will consider in the 4th accused’s case and find whether you think the evidence
sufficient to convict him.

10. With regard to the 5th accused Syed Suliman, Dasa Ballala deposes that
he was the man whom he seized. He says he identified him when his son Shiva
Rama lighted the lamp. Shiva Rama who is a boy of 13 deposes that the 5th accused
is like the man who fought with his father. Counstable Jacob Pinto followed up

this man and arrested him at Kundapore on the 13th and he had fresh injuries on |

him and on his person was found the touchstone produced hefore us which the
complainant identifies as part of the stolen property. This accused also made a
full confession to the Magistrate. Here he says he was beaten.

11. The case for the prosecution is that the 1st, 3rd, 4th and 5th accused

committed house-breaking by night with intent to commit theft and that the 2nd
accused abetted the offence.

P —
5
(1w

12. The jury acquitted the 4th accused and he was discharged. The jury
convicted the others.

13. Court to 1st, 2nd, 3rd and 5th accused.

The offences of which you have been convicted are most serious. The
house-breaking you committed or abetted was deliberately planned and carried out in
a skilful and daring manner. You appear to be strangers to this District and to have
come from various and distant parts of India and have associated together for the
purpose of house-breaking and theft, and you are too dangerous members of society
for me to pass on you a lesser sentence than 10 years’ rigorous imprisonment to
which you are each sentenced.

Mangalore,
31st May 1894.

(Signed) W, C. Holmes,
Exd. M. Krishnaya. Sessions Judge.

(True copy).
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Present: W. C. Holmes Esq.

Queen-Empress ¥s. 1. Rammvurra (defended).
2. SameB SHAH( do. ) »

(Committed by Mr. B. Shivaya, Town Magistrate, Mangalore).

| . 1S Charge: (1). House-breaking by night with intent to commit theft—Sec.
| ! . 457 I P. C., (2). Theft in a building—Sec. 380, (3). Dis-
{ X d honestly breaking open a closed receptacle—Sec. 461 I. P. C.
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(1). House-breaking by night with intent to commit theft—=Sec.
457 1. P. C. and (2) Theft in a building-—Sec. 380 (3). Dis-
honestly breaking open a closed receptacle—Sec. 461 I. P. C.

or dishonestly receiving and retaining stolen property know-
ing it to be stolen property —See. 411 L P. C.

=

Jurors: Messrs. (1) Gudlimar Narnappaya (Foreman), (2) Sujir Shiva
Rao, (3) Adige Srinivas Rao, (4) C. Aiman (4) M. Man-
. jaiya Shetti.
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Verdict of the Jury:  Majority of the Jury found both the accused not guilty.
i Finding of the Judge: = Concurred with the majority.
Order: The accused are acquitted and set at liberty.

Charge to the Jury: The two accused, Rahimulla Khan and Saheb Shah,
are charged under Section 457 I. P. C. with having broken into the Kollur Temple
on the night of the 31st May last, and ander Section 380 I. P..C. with having
stolen from the temple, propersy worth nearly 7 lacs of rupees, and under Section
461 I. P. C. with having dishonestly broken open a closed receptacle. This I may
call the first count of the charge. They are also charged in the alternative either
with having committed the above offences, or under Section 411 with having dis-

e

honestly received and retained certain articles of stolen property knowing them
to have been stolen. This I may call the 2nd count of the charge.

‘ The charges in the alternative as it is called were sent up by the Magis-
i |l i trate who committed the case. The first count of the charge was added in this
- | Court. ’
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The first count of the charge against the accused is by far the more serious.
The charge is, in plain language, that they broke into the Kollur temple, and there
} » ; stole a very large quantity of property. That is a very serious charge. ‘ 1
. § ‘ The 2nd count of the charge against each man practically only comes to '
: | 0 t this—that he was dishonestly in possession of some of the property stolen from the £ 1
Kollur temple on the night of the 31st May. That chargeisa comparatively minor A
ch'ax:ge and is only punishable with three years’ imprisonment. Whereas, the first |
charge, the more serious charge, is punishable with 14 years’ imprisonment. %
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On one point in the case there is not the very slightest doubt. There i;
not the slightest doubt that on the night of the 31st May, the Kollur Temple was"

broken into and a large quantity of property stolen. The first witness proves this,
and there is no doubt I think about it.

The prosecution contends that it has proved that the two accused are two
of the men who broke into the temple and stole the prope@; Ede s no diffect
evidence in this case that the two accused committed the offence; that is to say, no
witness comes forward and says he saw them breaking into the temple. The evi-
dence against the accused, on which the prosecution say they ought to be convicted,
is what is known as circumstantial evidence, that is to say, the prosecution contends
that it has proved a number of circumstances, which puts it beyond reasonable
doubt that the two accused committed the offence.

In the case of the first accused, the two circumstances that the prosecution
mainly relies on to prove that he broke into the Kollur Temple are, first that he was
seen near Kollur a few hours hefore ’ghe temple was pillaged, and that he was there
under suspicious circumstances, and secondly that shortly after the theft, namely, on

the 18th June, he had possession of this cloth which was part of the property stolen
from the temple on the night of the 31st May. A

I may at once say that to succeed in proving the first or more serious
count of the charge, the prosecution has to prove both these circumstances. It
would.not be sufficient for them to prove the first circumstance only, that is to say
that 1st accused was at Kollur. If that were all that the prosecuti(;n could pl.ov“e’
there would be nothing but a suspiciqn against the 1st accused. Tt might be a ver\,'
strong suspicion, but still nothing more than a suspicion. To legally prove tl;e

offence, the prosecution must prove the 2nd circumstance namely
- ) 3

ossession of
part of the stolen property. P v

I shall at once proceed to deal with the question whether the prosecution
has proved that this cloth, which was undoubtedly in the 1st accused’s possession
is part of the stolen property, that is to say, whether it was part of the pro ert:\"
stolen from the temple on the night of the 31st May. The question is ons of'pver.\'
considerable difficulty, and I shall have the evidence about the cloth read to you. -

(Evidence about the cloth read).

The evidence that has just been read to you was recorded about a fort-
night ago, and I thought it better to have it read over. I shall discuss the ev‘idence

to-morrow. It would be impossible to finish this difficult case this eveni
ening.

Now, with rega'rd to this cloth. The 1st witness

: Subbray :
managing Moktessor of the temple, says it w SN, KRG

as not one of the some th S
. ousand best
cloths the goddess has. It was an ordinary cloth with which the goddes::::s daily

dressed except when it was sent to be washed. He says he has himself dressed
the idol with it, and he said he saw it on the idol at noon on the 31mtse\.1 ,r ‘hen
he actually entered the shrine. The cloth measures some 94 feet anAtlilv‘l“ th
of the stolen cloth as entered in the list, dictated by the 1Ist witn’es: ethengl'd
June, was only 7 cubits—a length not half so long as the length ofO:h' eloth'
His explanation was that the writer must have made a mistake, This wit;nls CP“YS
an assessment of Rs. 200, but of course he is interested in the temple andeisthin
he has detracted from the value of his evidence by going too far; for ’how can 0N
credit him when he said he could identify the 1000 Sadis of th,e te,mple when he
admits they have no particular marks on them? The question for you is — Do you
rely on him when he says this is the Sadi that was stolen ? :
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& The 2nd witness Subba Bhatta is the man who took turns with another

man to daily dress the idol. ~He is an old maa of 69 and has very defective eye-
sight. In cross-examination he said he lost his eye-sight when he was 55 or 60.
But in re-examination he said that since 4 or 5 months his eye-sight was bad.
He deposed that this was one of* two cloths regularly used for dressing the idol,
and that it had been in use for 4 or 5 years. In examination-in-chief and in cross-
examination he expressed himself quite positively about it, but at the end of re-
examination he said “I say on a guess (Sumar) that this is the Sadi.”

It is for you to say whether you can rely on this witness.

The 3rd witness Appanna Joishi, a Moktessor of the temple, had also con-
siderable opportunities of being acquainted with the cloth. He had been daily in
the habit of pouring water on the Linga close to the idol dressed with the cloth.
He says this is the cloth. It is for you to say whether you believe him or whether
you think he is trying to deceive you.

It has been argued by Mr. Nambiar in his very able speech that this
witness generally saw the cloth when the lamps were lit in the shrine and that he
was not able to give a clear description of the other cloth that was in daily use.
These are points that you must take into consideration when deciding what weight
you will give to this witness’s deposition that this was the goddess’s Sadi.

The way the cloth was found was this:—The Police at Hubli made
4 raid on the Pathans’ houses in Hubli on the 18th June. Jamedar Fakeer-
uddin, the 8th prosecution witness in this case, searched the 1lst accused’s house.
He discovered Rs. 340 in a carpet-bag and Rs. 80 in a cloth. Both the bag and
cloth were, he deposed, in a box of which 1st accused gave him the key. In the
box there were a number of old petticoats and jackets and this cloth, this silk Sadi.
It was the only silk cloth in the box. TFakeeruddin did not seize the cloth. But
on the 22nd June, the Chief Constable Hussan Beig sent for it and the Lst accused,
and the 1st accused brought it and handed it over to the Chief Constable. He then
said what he says now—that it was his wife’s.

His wife was not called as a witness, and it is said she is Gosha. But
her mother was the 1st defence witness and she deposed that this cloth was given
to her by her eldest daughter’s hushand some 10 years ago at Bombay and that
she gave it to the 1st accused’s wife when she married the 1st accused.

In examination-in-chief she was asked if there was any particular mark
by which to identify the Sadi and she said there was a tear on the border; and
after some difficulty, she found a tear in the cloth. You no doubt recollect her
looking for the tear. 4

It is for you to say what weight you would give to her evidence.

The 2nd defence witness Haji Ismail Sahib, a man employed on the
Railway at Hubli on a pay of Rs. 1} a day, deposed that he knew the Ist accused
as he lived at one time near him, and he said he saw the 1st defence witness wearing
a Sadi like this on the occasion of the 1st accused’s marriage. He could not sav
it was this Sadi, but it was red and like this. ;

This evidence was of course brought to corroborate the Ist defence
witness. On the other hand, Hussan Beig, the Chief Constable, when he searched
the 1st accused’s house in January 1894 saw, he deposed, neither this cloth nor
any cloth of the kind in the house.

That is all the evidence about the Sadi, and on that evidence you must
decide whether the prosecution has made out that this cloth was the cloth stolen
from the idol on the night of the 31st May. You can of course examine the cloth
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and see if you find on it any marks of its having been worn by a woman. Tile
cloth would be worn over the woman’s head, and there might be expected to be
some stain on the part of the cloth that rested on the top of the head. You can
examine the cloth and see if there is any, and if not, you will consider whether
the defence could, notwithstanding the absence of any stain, be true. = You must,
however, go further than discrediting the defence evidence- you must believe that
the prosecution case, that this is the temple cloth that was stolen on the 31st May,
has been positively made out. Three witnesses depose it is.  You know what they
said and the means of knowledge they had. It is true the cloth was incorrectl‘v
deseribed in the list of stolen property so far as its length was concerned. On th;
other hand, the temple authorities could hardly have known how much would turn
on the identification of this cloth at this trial; and why should they have claimed
afus}(:lests old1 céoth;; thi]ten.q:le’: at tl“linrlllevelly, unless it were really the property
of the temple e Magistrate said that i sible :
temple perflzlmes on the cl%th. I do not kn:m:v :Ea.ltm':i::t)l: ¢ (*Ie'tlem R,
1st witness says sandal was not put on the idol. That ‘18 'POb-Sl T
is to say about the cloth and the question for you is—I“ bt i 'there
: \ s—Is it the temple Sadi that

was stolen on the night of the 31st May ?

I have discussed the question of the identity of this cloth at considerabl
length, because if you are not satisfied that this is the temple Sadi, the 1 l:u faf*a ‘) e
would be entitled to an acquittal at your hands on both heads Ofvth st accused
there are against him. et g s charge that
The next item of evidence that T shall deal with is the evi q
dusk on the evening of the 31st May, the Ist accused and the ence that
seen in the village of Kollur.

about
<
Znd accused were

The 4th witness examined in this case I

asa
evening of the 31st May at about 6.30 ». m., he saw thpi)a; deposed that on the
A WO accused near the

Kollur bazaar on the Nagodi road. He says he asked th
from and that 1st accused told him they came from Sa em whe
Bhatkal and asked him the way to the SHops

re they were
ga[‘ and were going to

and he showed hj ;
said the other man wasin all .probability the 2ud ace “Zd him the way. He
znd accused.

l‘. "‘ b = - = I
noticing this man’s manner in the witness box, but it t d ok i
: urne

out that he was

. ‘ nati

had to be postponed.
In reply to a question put by the 4th Jurop AT
or short cut beards or whether they were B e e té; if the men had long
now. €y were ag they were
This man’s evidence is chiefly i
Y 1mportant gaoa;
said he was close to him when he spoke, galnst the 1st accused. He

and th i :
it seems difficult to think he could not see the m:t‘llgsiﬂlitcyva:lgettmg g
1 1ently well to be able to

identify him.
i 'I:he witness ha:s nothing to say to the temple, a d ;
he is joint is a man paying an assessment of Rs, 9¢( ,Hn .hls father with whom
witness, and he did not seem to be exaggerating fo;- k € 18 thus an independent
accused in a qualified way. ’ e S Rt
The 5th witness for the Prosecution wag U
s ot ot S aopo R ey et i Pendra Balign who has 2
into, two Mussalmans came to his' shop just aftey tl(ire the temple was broken
bought some things. He in examination-in.chief said € lamp had been lit, and
e Y s oW v S vk 'd the accused were the two
S e
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to examine the accused closely. He adhered to his statement that the 2nd accused

was the man who came. The 2nd accused’s face is covered with small-pox marks
and he has a small black mole on the right side of his nose, and the witness did not
give either of these marks in the description he gave of the man to the Police
shortly after he saw the man. He described the man as then having red patches
on his cheeks. The 2nd accused has certainly no red patches now. The witness
has good eye-sight and could see, he said, from the box to the dock that the 2nd
accused had small-pox marks on his face. He said he had not observed small-pox
marks on the man who came to his shop. Still, it may be that the small-pox marks
and the small mole did not attract the witness’s attention. As a matter of fact,
I think, we recollect faces by their general appearance and not by any specific
marks.

In cross-examination, after examining the 1st accused closely, he said one
of the men who came to his shop was like the man shown to him. The 1st accused
then went back to the dock, where he stood next the second accused, and a man,
apparently a friend of the 1st accused’s, was standing behind the 1st accused’s
Vakil instructing him. The witness was asked with reference to the 1st accused
“This is not the man who came to your shop?” He said “Not he, another.”” He
then said that another man had been made to stand in the dock to confuse the
identification. He was then asked with reference to the 1st accused’s friend if that
was the man, and said he was certain he was and persisted in saying so to the end of
his examination.

The 6th prosecution witness Kristappa is a shop-keeper in Kollur.

Kristappa is a man of 45 years of age or so, and has been keeping a shop
at Kollur since his boyhood. He gave his evidence, I thought, in a remarkably
clear and straightforward manner. He said that on the 31st May, the two accused
came to his shop about a Galige after lamp-light. He sat on that dais in the way
be sat in his shop, and showed how his boxes were arranged in front of him and
showed how the Kerosine-oil lamp hung over the boxes and how the two accused
sat on the Jugli—one on his right hand, and the other on his left—close to him, so
close that he could have stretched out his hand and touched either of them. The
1st accused sat on his right. The 2nd accused sat on his left. They were at his
shop for 2 Galiges. The 1st accused did not speak to him, but the 2nd accused
spoke to him a good deal with reference to a number of purchases he was making.
I shall afteswards refer to what was purchased. I would at present only bring to
vour notice that if the witness’s story is true—and ‘I must myself say I see no
;'eason whatever to doubt it—the witness had ample opportunity of being able to
identify the men. They were sitting with their feet hanging down to the road but
they were, he said, talking to one another as they sat on the pyal. Both accused
are men with marked features. The 2nd accused has an oval face of a shape that
is not likely to be forgotten. The 1st accused has his upper teeth long and promi-
nent and he is a man who would be easily identifiable.

The witness Kristappa said that both men had their beards short. He
said that their beards appeared to have been shaved (mot clipped) and to have been
shaved 3 days about before he saw them. This was the only difference he noticed
in their appearance. A

It appears that there was some rioting between the Pathans of Hubli and
some Mahomedans, and. the Magisterial case about it ended in May last. The 1st
aceused’s mother-in-law, the 1st defence witness, said the 1st accused remained at
home after that case was decided. A carpenter living at Hubli close to 1st
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accused’s house, Kasim Sahib, who was esamined as the 3rd defence witness, first
said the 1st accused might have been in his house after that case and then said he
was. His evidence was very vague.

It is on the foregoing evidence that you have to decide whether the two
accused were, or either of them was, at Kollur shbrtly after dusk on the evening
of the 31st May.

If you are satisfied they were, or that either was, the evidence is of the
greatest importance.

Kollur is a very small village at the foot of the ghauts. It is an isolated
village surrounded for miles on all sides by jungle. At some seasons there is a
great deal of traffic through the village, as one of the ghaut-roads passes through
:t.  But on the 31st May last traffic was practically stopped. 1If the accused were
there a few hours before the theft, their being there is evidence of the greatest
importance. They deny they were l‘there. Indeed, the only course open to them
if they were the men who were there, was to deny it; for, they could have had no
honest business there at the time that we can imagine.

And it is not only that they, were at this isolated place, but they said they
came from Sagar, and we know that the accused come from Hubli and‘ not f1'01;1
Sagar. DBesides, they bought provisi'ons for a number of persons and represented
that their f(';mmilies were there. It does not appear that the 2nd accused has anv
family, and the 1st accused’s wife was at Hubli. They also, contrary é
custom of Mahomedans, had shortly before been shaved.he} 22 et M

These facts make the evidence that the accused were at Kollur the more
important. | '

I have practically finished now with the case against the Ist accused and
[ go on to the rest of the evidence against the 2nd accused.

The evidence of the 10th pros ] 1 Sh
| prosecution witness, Shripad 1S very
important' y pad Dattoba, 1S very

Dattoba is a land and house owner in Hubli and he tr

and selling it. ades in gold, buying

He deposes that on a date corresponding to the 14th or 15th June. that
L’ . , «

is 'to say, a fortnight after the Kollur Temple was plundered, a Path d

Az1.mulla met him on the road and made a statement to hiln,i[ At“ an name :

which he went to a house. The house he went to he afterwax’-d : 10101]‘b £ s 'of

Constable Hussan Beig, and Hussan Beig has deposed that the hsmsls: “:"(11 t:tohe? l}’fd
se was 2

accused’s house. At that house, Dattoba found three Pathins

The 2nd accused was one of them. SR TN A

When Dattoba w : .
: s went 1n, the 2nd accused as
him to sit down, and one of the men went into a room ’ ud accused asked

of cloth some precious stones, rubies, emeralds and
would fill the palm of his hand. The 2nd accused
a small basket containing hroken pieces of

precious stones had been remoy go
about Rs.

and brought out in a piece
diamonds—about as many as
also brought out from the room
ld-ornaments from which the

ed. ‘The value of the
E gold, Dattoba estimated at
3000. Dattoba said that he recognized two of the Ol‘(l)l B S

e
Goddess'’s girdle and shoulder ornaments,
from its appearance.

H aments to he &

5 .I dldv.not See any reason to doubt this man Dattoha
if you believe him, and his evidence, if true |
)

been much stronger if we had vi
: clea
identified had been stolen. Sbanere

. It is for you to say
18 mogt important; but it would have
that ornaments of the kind Dattob®
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If you believe the evidence that the 2nd accused was at Kollur after dusk .

on the 31st May, and if you believe Dattoba that a fortnight after he had seen a
hasket of broken pieces of gold from which the stones had been removed and some of
which were temple ornaments and his companion had a handful of rubies, emeralds
and diainonds, there is evidence against the 2nd accused that would throw on the
9nd accused suspicion of the strongest character. But these two items of evidence
would not amount, I think, to legal proof of the 2nd accused’s guilt. Something
more would be necessary to convert this \'ei'y strong suspicion into legal proof. It is
the difficult question in this case whether that extra evidence is forthcoming.

I now pass on to the next items of evidence against the 2nd accused.

There is no doubt of the circumstances under which these 4 rubies and
this gold leaf were found.

On the 18th June last, the Police of Hubli made & raid on the houses of
the Pathans of Hubli, who were suspected in the Cape Comorin Temple Case, and
searched 10 or 12 of their houses. Among the houses searched was the house of
the 2nd accused. The Police Officer who conducted the search of that house was
the 9th witness examined here, Hanumanta Row. He went to the house with five
Constables and found in it the 2nd accused, and a man named Azimulla, who
appeared to live in it, and two other Pathans who were apparently not residents of
the house. Hanumanta Row found concealed in a crevice of the wall a currency
note for Rs. 500.
key some clothes and Rs. 178 in cash. He found in a second bag, of which also

He found in a bag of which 2nd accused, he said, gave him the

9nd accused gave him the key, Rs. 100.

He also found on the floor of the house this little piece of gold leaf and
Hanu-
manta Row before this Court said he found them on the floor near the place
where the contents of the bags had been emptied. But he did not tell this to the

this ruby, that is, the smallest of the four rubies produced in this case.

Magistrate.

On a further examination of the house in the 2nd room of the house,
Hanumanta Row found on the floor close to the wall the other three rubies
produced in this case.

A very important question in this case is—Can you infer that these 4
rubies and the little piece of gold were found in the 2nd accused’s possession ? If
they had been found in the carpet bags of which he had the keys, you might
rea:gonably find that they were in his possession. But they were found on the
floor of the house which not only he but another man occupied. It is apparent, [
think, they were forgotten ‘there. ~They were forgotten in a house to which the
1t would be, I think, a very

ained inference under these circumstances for you to hold that the rubies and the

9nd accused was not the only person who had access.
str

gold leaf were at any rate in the actual and exclusive possession of the 2nd accused.
The fact, however, that they were found inghis house taken into consideration
with the evidence of Dattoba, that 2nd accused had in_ his possession gold from
which precious stones had bheen removed, and another man evidently, as I think,
acting in conjunction with the 2nd accused had a handful of precious stones, is, [
think, most important evidence in this case.

It would not, I think, be going beyond what can reasonably be inferred
from these facts for you to hold that in -all probability these rubies and this little
gold leaf were part of the property that had been in the possession of the 2nd
accused and his coadjutor a few days previously and that that possession was joint
possession. I am not prepared to say that it would not be open to you to 1nfer that
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the rubies and the gold leaf found on the floor of the 2nd aceused's house Were’in
his possession, but I, as I said, myself think that the inference would be somewhat
strained, and 1 think that it is an inference that you should not draw without great
caution and deliberation. gre:

I shall now go on to discuss the contention of the prosecution that it h:
been proved that these 4 rubies and this little gold leaf are actually K 1t has
property and that they were stolen from the temple on the 31t .\l;v,

With regard to this little piece of gold. ‘

ollur Temple

The 1st wi
Witness says i .
. - ) i . . Beatie aIns
an image of the goddess Ammanavaru, and he tells us that it is th 2 ontain
S the practice of the

temple for 4 of such little golden representations of the godde
year and to be placed after certain ceremonies
Treasury of the temple. Now,

: ; ss to be made everv
y In which : i -
hey are used, in the

. . : g l % it 1
])I‘a(:t“’e ha,S COntlll ) e ! . . . , l . l , :

unless they were melted down, which one witness adan
N _ ey “’ere.

person knows how many there should he. As a fact, no

The te
mple accounts
. Nt
number, and the number in the temple has never been counted gl
ed so far as w
we know.
made or who made it. It
Say positively * when it was

sitivel &
¢y to say it was taken

It is not known when this particular piece of gold was
is, in fact, impossible as it seems to me to he able to
taken from the temple. Tt is, T think, impossible o
from the temple on the night of the 31st May.,

The 2nd prosecution witness, the Bhatta who L N
vague evidence about this little piece of gold. He sajq VOt;e? the idol, gave very
as offerings. He is only a temple servant and woylq not k 1es gave such things
matters. DOW much about these
The 3rd witness, Appanna Joishi, is one of th
He told us that the value of this little piece of gold
was the temple image. In cross-ex
pieces of gold among 100 or 200 ot

treasury, and he admitted he could

e Moktessors of the temple.

y ¢ d th <
: ; was 4 annas, He Sdi i
amil 1 . “
k2 tion he Sﬁld bhat thel‘e were 4 l
na or o Su(',h

her small pieces of gold in a hoy iy the templ
3 emple

not say that he h
; g ad ac ; .
item of property in the box. ctually seen this particular

It seems, therefore, to me that all that can l)e. said ;
like one of the pieces of gold that were in the — a‘lld 1s th
this were stolen on the 31st May, and that possibly nd that
this was one of them.
I will now take the case of these four rubies, Pwa of

are about the same size and are somewhat similar in ghg 0 of them, the tyy, largest,
quite a small ruby, and the other is intermediate i, size II;:;;We(j“ethof the others is

1 the small one and
worn on grand occasions by the goddess. Thepe would Vale' or a ear-ornament
of ‘Vales’ stolen from the temple treasury on the 3]st MaPPe‘dr to have been a pair
97 rubies, 16 diamonds and 64 pearls—that means Ithﬁt}’ la.st. They contained
rubies, 34 were large rubies and 63 small rubjes, "1‘he ink, .ln both. Of the 97
what particular part of the ‘Vales’ any of these fouy rubiessz Witness could not sav

rubies were stolen from the temple, and in temples anq Withccupied. Thousands of

at this was very
Pieces similar to

T o
may say eyep probably —

the 2 largest. The 1st witness says they came from
a

there are no doubt thousands of rubies more or Jegg simila, tPl‘xvate people in India
to me to be almost an impossibility —or exceedin S r to these,
could say that these 4 rubies are 4 of the identica]

were in the

Vales. They may be like them. T do not doubt they are — gt |
are. But they have no special mark. The weight o east that the 9 bigger

. y 4 I size i
are not cut in a special way; so, it seems to me to e 10t known, They.

exceedingly giffeylt for the
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Ist witness to be able to be certain that these are 4 of the rubies in the Vales
stolen from the temple. r

I think these remarks apply with equal force to the evidence of the 2nd
and 3rd witnesses, and indeed it is not pretended that they can really identify any
except the two larger.

I think that the utmost that can be said is that a pair of Vales was stolen
and that the two bigger rubies produced are similar to those that were in these
Vales.

A practised eye could, I presume, identify a ruby from its color and shape.
You probably know much more about the identification of rubies than I do, especi-
ally about the identification of the polished but uncut rubies generally used in India.
It may be that you will see your way to holding, as it is contended by the prose-
cution you should, that these two bigger rubies belonged to the Vales that were
stolen from the temple on the night of the 31st May.

I tell you plainly that unless you are satisfied on that point, there wonld
be, in my opinion, no case proved against the 2nd accused. The other evidence
would amount to the highest suspicion, but would not amount to proof of his guilt.
To convict him you should be satisfied that these two bigger rubies belonged to the
stolen Vales.

If you are satisfied that the 9nd accused was the man who was at Kollur
at dusk on the 31st May and under suspicious circumstances, and if you believe the
10th witness Dattoba that on the 14th or 15th June, the 2nd accused offered to sell

" basket full of pieces of gold worth about Rs. 3,000 to him, and if you are satisfied

E— >
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that Dattoba can be relied on as having identified some of the gold pieces as pieces
of temple jewels, and if, further, you are satisfied that the man who had a handful
of rubies, diamonds and emeralds at the 2nd accused’s house on the 14th or 15th
June was acting in conjunction with the 9nd accused, and if you are satisfied that
the little piece of gold and the four rubies that were found on the floor of the 2nd
accused's house on the 18th June—any of them, say, this piece of gold or the two
bigger rubies —are Kollur temple property and if you are satisfied that they or some
of them were stolen on the 31st May, then if you are satisfied on all these points,
there would be evidence against the 2nd accused and it would be open to you to
find him guilty of the 1st count of the charge against him.  You should he satistied
that the evidence raises more than a suspicion against the accused and that it
amounts to proof of his guilt.

In the case of the 1st accused, if you are satisfied that he was the other
man at Kollur on the 31st May, and if you are satisfied that this Sadi was the
Sadi stolen that night, you would be justified in finding him guilty of the first count
of the charge against him.

The 2nd count against each man is virtually that he had possession of
stolen property knowing it to be sto}en. If you are nof s?‘tlsﬁed that the gra'\'er
charges are made out, you will consider that charge. This charge hardly arises

unless you consider that the prosecution has not proved that the accused were at

Kollur. If so, you wi ‘
of this Sadi knowing it to be stolen property and whether the 2nd accused had

{ these rubies and this gold leaf or any of them, knowing

1l consider whether the 1st accused had dishonest possession

dishonest possession 0

them to be stolen. :
With these remarks I leave the case in your hands and ask you for your

verdict. Do you find the accused guilty or not guilty, and if guilty of what

_charge? If, when considering your decision, you want any evidence read or want
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any explanation and let me know, I shall have the evidence read and give you
any explanation you want.

The Jury, after a prolonged consideration, found the aceused not guilty
on all charges. The Jury was not unanimous,

majority.

‘ Courr 10 Accusep.
The majority of the Jury has found you not

against you. The verdict of the Jury is, therefore, one of acquittal
I concur with that verdict in the case of the 2nd accused |

In the case of the 1st accused the matter i 10t 80 clea
. St : r.
sufficient reason for my differing from the verdict of th

that the question of the identity of the cloth was one

temple property.
The accused are discharged.

Mangalore,
19th March 1895.

(Si d
Exd. U. Narasinga Rao. gned) W, C. Holmes,
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R w. ) CHARGE TO THE JURY. °*
A 8 sy .
PR, : L . In the Court of Sessions, South Canara.
‘ l A o Session Case No. 8 of 1895.
| -Jf — Present: M. D. Bell Esq.
‘ | Queen-Empress ¥s. 1. Krsar MucL.
2. Zarpata Knan.
‘ j 3. Aram Cuaxb.
{ j 4 DI’LWAR KHA,N._
| | oLl aAkfanste?d -
} (Committed by Mr. B. Shivaya, 2nd Class Thwn Magistrate, Mangalore).
' 5 Charges: Against all—(1) House-breaking by night —Sec. 411 P.C
| (2) Theft.in a building —Sec. 380 I. P. C.
(3) Breaking open a closed receptacle containing
\ property—=Sec. 461 1. P. C.
| and
s (1) House-breaking by night—Sec. 441 I. P. C.
k| (2) Theft in a building—Sec. 380 I. P. C.
f : (3) Breaking open a closed receptacle containing
! : property—Sec. 461 I. P. C. or dishonestly
¢ } t receiving and retaining stolen propety know-
bt e s N1 0% TROK, ‘}' ing it to be stolen property —Sec. 411 I. P.C.
Jurors: Messrs. (1) M. Joshua (Foreman). (2) K. Timmappaya.
‘Z}’ \ \ (3) Rudrappa Shetty. (4) J. M. Tellis and (5) T. Pearl.
; | Quue-Express Vs. 1. Rahimulla, ' , % '{{ : | Verdict of the Jury: All the accused guilty under Sec. 411 I. P. C.
9 i ‘ 2. Saheb Shah. l : Finding of the Judge: Concurred with the Jury as regards the 1st accused;
| b 8 dissented from the Jury as regards the 3rd
.‘ 4 and 4th accused; differed from the Jury as
“ \ ‘ regards the 2nd accused with reference to the
gt R ER - ] verdict of guilty on charge under Sec. 411 only.
E’ : p Sentence and Order: Ist accused sentenced to 2 (two) years’ rigorous
g 3 | \ ' imprisonment; the case of the 3rd and 4th
po oy Y0, hsimiaminn ‘ 3 3 _‘ A accused will be referred to the High Court; the
'i T'o \ case of 2nd accused will also be referred for con-
5{0 N0t B B ;@;é A _ viction under Sec. 457, 380 and not 411 1. P. C.
b g ey, Gentlemen of the Jury,
ﬁ\’ - The four accused in this case are charged with having committed house-
l, breaking by night, theft in a building and with having broken open closed
c receptacles and, in the alternative, with the dishonest receiving of stolen property
knowing it to have been stolen.
2. The Kollur temple was broken into on the night of the 31st May last,
‘ and a large quantity of valuable jewels stolen from it. It is alleged for the prose-
| cution that portions of this stolen property were found in the possession of each of
‘ : these four accused. No direct evidence that these accused actually broke into the
J temple and removed the jewels has been put forward by the prosecution. Possession
Charge to the Jury. of stolen property, immediately after the theft is, however,—in the absence of any
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are thterested, because, they are Moktessars of the temple. It cannot be denied that
they are interested in the temple, but I must point out that it would not be possible
to adduce independent evidence as to the identification of the jewels, because, it is
only the temple officials that could be familiar with the details of the temple property.

7. A catalogue of the jewels in the temple was prepared in 1866 (Exhibit A).
Iu.1879 some jewels hitherto unknown to the temple authorities were found in the
temple and a list of them was made out (Exhibit B). Some of the items alleged

to have been stolen are said to be described in one or other of these lists. There is

no record in the temple at all of some of the property.
. It will have probably struck you as somewhat remarkable that no steps

have been taken to register the property presented to the temple since 1866. ~ Since
that vear a vast amount of property must have been acquired by the temple in the
shape of offerings. No account is kept of these offerings. According to the 1st
prosecution witness they are placed first of all in a box. When the box is full the
contents are weighed and placed in a metal vessel which is kept in the treasury
room. Some of these offerings are said to be among the articles found in the
possession of the accused, and we have to rely for their identification entirely upon
the verbal statements of the first two witnesses. I will now proceed to put before you
the evidence as to the different articles found in the possession of the 1st accused.

The first item Exhibit D35 is a piece of gold evidently a portion broken
off a large gold ornament and bearing the inscription “Kara Kumara Basavappa
Naikara’s offering.” The 2nd prosecution witness says that the full inseription
was originally “Keladi Virabhadrappa Naikara Kumarara Basavappa Naikara's offer-
ing.” Heis unable to say, however, and there is nothing to shew where the
missing words came in. The words as they now stand begin from the border
of the gold plate and there is no room for any others. A silver plate is produced
bearing a similar inscription to what the witness says was originally there. The
piece of gold is said to be a portion of the “Pucker” of the procession idol described
as a “gold Pucker” in item No. 7 of list A. There is no detailed description of it’
on record in the temple and no mention is made of the iuscription in list A. The
witnesses say they can identify the grooved ornamentation on the piece of gold.
The witnesses had, of course, only seen the Pucker in its entirety. They had not
seen it broken in pieces.

Exhibit D36 consists of other pieces of gold said to belong to the
same Pucker and identified by the ornamentation.

D37 consists of two pieces of gold said to belong to the crown of the
mask of the goddess. This is described in item No. 2 of list B as a “gold Kohole
with image.” The 1st prosecution witness says that these two pieces together
form -one piece of the crown. He cannot, however, say of how many pieces the
crown consisted. No mention is made of the erown in the description. The mask
was kept in the treasury room and not used. -

The 2nd prosecution witness said at first that he could not say to what
one of the pieces belonged, but said afterwards that it belonged to the crown.

Exhibit D38 are pieces of gold which are said to be the plates of the
diamond waistband worn by the goddess—described in item 64 of list B as a
waistband of 20 plates set with diamonds and rubies. There are no stones in the
pieces now. With regard to this item the 2nd prosecution witness stated at first
thaf he could not remember whether the waistband contained any other precious
stones except diamonds. Afterwards he said that it contained rubies but that they

were smaller than the diamonds.
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either witness. :
D48 (Gopu) is a gold ornament said by the prosecution to be the goddess’

girdle. The 3rd accused says it was his own neck ornament. He was wearing it

round his neck when he was arrested by the Police. The 1st defence witness—the

Hubli Station master —says that he has seen the accused wearing a similar ornament
gested to discredit this

round his neck for 2 or 3 years. No reason has been sug

witness. 2
As you have seen there is a dent in D48. The 1st prosecution witness says
that this dent was nob there before the girdle was stolen, whereas, the 2nd prosecution

witness says that it was always there. The girdle is not mentioned in any of the

temple lists. It was not mentioned in.=uy list given by the 1st witness to the

Police of the stolen property. This is somewhat remarkable.
The girdle was tried on to' the goddess by the Tahsildar. He says it

would have fitted with a larger hogk such as the prosecution witnesses say it had.

BExhibit D49 is a gold wrist ornament which the first 9 prosecution

witnesses say 18 described under item 61 in list B. Item No. 61 is described as
ta gold Padaka set round with diamonds and rubies and having 2 gold chain.”

It is evident that D49 does mot answer to this description. In the first place it is

not a Padaka. The prosecution witnesses admit that Padakas are always worn

round the neck and that they have never kmown any except this one 1o be worn
Then again

In the 2nd place it has not a gold chain but a “Patti.”

on the wrist.
the most prominent object in D49 is a large emerald in the middle. No mention

is made of this in item 61 of B. The witnesses admit that with this emerald it
ought to have been described as a “Paccha Padaka.” The weight agrees with
that given in the list, but it is urged for the defence that with the hooks which
9nd prosecution witness says it had it must have weighed more. They both insist

that it is the Padaka described in No. 61.

The 1st defence witness says that he has seen the accused wearing 2

wrist ornament like this.
D50 is a piece of ordinary gold wire commonly used by goldsmiths in

manufacturing jewels. The 3rd accused is & goldsmith and there is nothing
peculiar in his having either the gold wire or the ingots.

D51—3 pieces of gold lace. The accused says he was going to make a
girdle out of these pieces. You saw him begin making 2 similar piece here.

The prosecution witnesses say that these pieces were lying in the box
along with the other offerings. There is nothing particular to identify them and

they were not mentioned in the list of the stolen property given to the Police.
Exhibit D53 are pearls. The witnesses say they can identify one large

pearl which was in a Muguti worn by the goddess. It seems an ordinary kind of

pearl.
Exhibit D55 is a Saphire which the prosecution Witnesses say Was in

front of the head dress on the idol of Virabha.drﬂ-" The stone is flat and has an

image engraved on the back of it. No mention of this image is made in the temple

fists and the first 2 prosecution witnesses were not aware of its existence.
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2 The account 6f the search given by the Police Constable seems to me fo

be open to suspicion and it would have been more satisfactory if independent

evidence had been adduced on this point.
The house was searched on the 18th June. The questions you have to

the case of this accused are the same as in that of the 1st and 3rd.
f the 2nd accused. This accused is in an

three. The property found with him is

decide 1n
12. We now come to the case 0

entirely different position from the other
The big emerald alone is worth a fortune. He admits that

d does not deny that it belongs to the temple. The
was found are in the highest degree
¢ to make his way across the frontier

of enormous value.
the property is 0ot his an
cireumstances under which the property

suspicious. He was found at Rovalpindi abou

into Afghanistan. He left his house, pusiness and family at Hubli suddenly.
found in a tin box hidden among flour. The rest was

found in a bag. : ;
His story is that when he was grazng his goat one day near the Matt

the goat put its foot through the ground and exposed the property buried under-
neath. He admits that he appropriated the property and said nothing about his
find to any body- He pointed out the spot where he had taken the property out of

the ground and some other articles which have been identified as temple property

were dug up by the Police close by. 4 |
It may reasonably be presumed that whoever buried the property at

Hubli was concerned in the theft from the Kollur temple. Do you believe the 2nd

accused’s statement that he knew nothing about the burying of the property there,

but simply happened to come upon it by chance? Do you think it likely that the
person who buried this enormously valuable property would do it in such a way
that it might be revealed at any time by the footstep of a stray goat?

The finding of other temple property buried near the same spot would
go to shew that the thief or thieves belonged to Hubli and had chosen this spot
to bury their spoil prior to disposing of it. The theory for the prosecution 18
that the 2nd accused was the thief or one of the thieves who buried the property
there. You will have to consider whether this theory or the accused’s story

is true.
If you accept the accused’s story you will have to consider whether when

" he retained the property he knew or had reason to believe that it was stolen.

Some gold ingots were found in the same neighbourhood by a boy.
These, however, appear to have been dropped and were not buried in the ground.

If you believe that the accused buried the treasure in the ground himself
or that he was privy to the proceeding this will ‘be of course very strong evidence
that he was concerned in the theft from the temple. His own statement may
perhaps amount to an admission of criminal misappropriation but he is not being
tried on that charge here. You have to return a verdict on one or other of the

charges that have been read out to you here.

Mangalore,
8th March 1895. : ;
(Signed) M. D. Be||,

Ag. Sessions Judge.

Verdict. .

1st accused— guilty of dishonestly retaining stolen property knowing it to
have been stolen (majority of 4 to 1) under Section 411 —not guilty on other charges.




3rd accused—guilty of dishonestly receiving and retéining stolen
perty under Section 411. We find it is not proved that Exhibits D48 and D350 are
temple property. Not guilty on other charges (unanimous).
4th accused—guilty under Sec. 411—not guilty on the other charges

(unanimous).

2nd accused—guilty under Section 411 not guilty on Other' charges {iin-

animous).

Mangalore,
8th April 1895.

I concur with the Jury in the case of the 1st accused.
to undergo rigorous imprisonment for 2 years under Section 411

I do not consider that the evidence warrants the conviction of the 3rd and
4th accused. A reference will be made to the High Court.

I am of opinion that the 2nd accused should have been convicted under
Sections 457 and 380 and not under Section 411,
the High Court on this point also.

Mangalore,
8th April 1895.

Exd. J. S..Saldanha,
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- (Signed) M, D, Bell, -‘
Ag. Sessions Judge. |

He is sentenced

A reference will be made to

(Signed) M, D. Bell, |
Ag. Sessions Judge.
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THE COURT OF SESSIONS, SOUTH CANARA,

Sesstons Case No. 8 oF 1895,

Kesar Mull.
Zardath Khan.
3. Alam Chand.
4. Dilwar Khan.

—

QuEeN-EmprESs Vs,

[

Charge to the Jury.
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/" Iyt the Court of Sessions, South Ganara.

: Present: M. D. Bell Esq.
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o JUDGMENT.

Session Case No. 9 of 1895.

N

¥s. 1. Tuorkax (defended)

Queen-Empress
9. AGAJAN.

( Committed by Mr. B. Shivaya, 2nd class Town Magistrate, M angalore).
(1). House-breaking by night—See. 457 I. P. C., (2). Theftin a
building —Sec. 380 L. P. C., (3). Breaking open 2 closed
receptacle containing . property—Sec. 461,
and

Charge :

(1). House-breaking by night—Sec. 457 I. P. C., (2). Theftin a
building —Sec. 380 L P. C., (3). Breaking open 2 closed
property —Sec. 461, or dishonestly

receptacle containing
wing it to be

receiving and retaining stolen property kno

stolen property—Sec. 411 1. P. C.

9. T. Krishnappa,

Messrs. 1. Hosangadi Venkat Rau (Foreman),
Abboo Baker Shet.

Jurors:
3, Jamsetji Nowroji, 4. T. Chudappa, 3.

Verdict of the Jury: Not taken.

Finding of the Judge: Not guilty.

secutor under Sec. 494

Order: The case being withdrawn by the Public Pro
d set at Liberty.

C. P. C. the accused are discharged an

ecutor hawving withdrawn the, case

The Public Pros
Sec. 494 iR G,

e accused are acquitted under

Charge to the Jury:
with the permission of the Court th

M aﬁgalore A %

9th April 1894.
(signed) M. D. Bell,

Exd. M. Krishnaya. Ag. Sessions Judge.

(True copy)-
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