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- From

C. J. LYALL, EsQ., C.LE,
Secretary to the Government of India,

To

Tue CHIEF SECRETARY To THE GOVERNMENT oOF
MADRAS.

Home Department.
Fudicial.

Simia, t/zco%’éugust 1892.

SIR,

I AM directed to reply to your letter No. 2096 (Judicial), dated the 29th
December 18go, forwarding, with enclosures, a report on the working of the
jury system in Sessions Courts in the Madras Presidency.

2. It is understood that under existing orders the jury system is in force
in all the Sessions Divisions of the Presidency except those comprised in the
Agencies of Ganjam, Vizagapatam and Godavari, and that all offences falling within
the following sections of the Penal Code: 379, 380 and 382 (theft), 392 to 395,
397 to 399and 400 to 402 (robbery and dacoity), 411, 412 and 414 (receiving or
possessing stolen property), 431 to 459 and 461 (house-trespass in order to com-
mit theft, &c.), and also abetments of and attempts to commit any such
offences, are triable by jury before the Court of Sessions.

3. The result of the recent inquiry, so far as the Madras Presidency is con-
cerned, is to show that the system of trial by jury, as hitherto carried out, has
not worked in a satisfactory manner. The Government of India have not received
the opinions of any District Executive officers who may have been consulted on
the subject by the Madras Government. Among the Sessions Judges whose
reports have been forwarded there is, as might have been expected in such a
matter, a wide divergence of opinion as to the merits and working of the
system. The Honourable the Chief Justice and Judges of the High Court, with
the exception of Mr. Justice Muttuswami Aiyar (whose opinion, however, is not
altogether favourable), have recorded minutes generally unfavourable to the work-
ing of the jury system. The Honourable the Chief Justice, Mr. Justice Handley
and Mr. Justice Weir recommend that a right of appeal should be granted onthe
facts against the verdicts of juries ; and this recommendation seems also to be
concurred in by Mr. Justice Best. Mr. Justice Muttuswami Aiyar, Mr. Justice
Handley and Mr. Justice Weir also recommend that extension should be given
to the principle of section 307 of the Criminal Procedure Code so as to admit of
a reference being made by the Sessions Judge under this section in all cases in
which he differs from the verdict returned by the jury.

4. His Excellency the Governor in Council is of opinion that the jury sys-
tem is unsuited to the country. He supports the recommendation that section
07 of the Procedure Code should be extended so as to render a reference to the

307 d : :
H?h Court obligatory in every instance in which the Sessions Judge takes a
different view of the case from that adopted by the jury. A similar proposal

has been made by His Honour the- Lieutenant-Governor of Bengal, who has

further suggested the. following changes in the law with a view to remove the
defects which exist in the present system of trial by jury in that Province :—

(1) that it should be made incumbent upon the Sessions Judge to ascer-

tzin and fully record the reasons of the jury for their verdict; and
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(2) that a right of appeal should be granted onthe facts against the
verdict of a jury, when the jury is not unanimous, unless
the Judge records his agreement with the majority.

5. 1 am now to communicate the conclusions at which the Governor General
in Council has arrived after careful consideration of the entire question. In
the opinion of His Excellency in Council, derived from a review of the réports
from other Provinces as well as from the Madras Presidency, the defects of the
present system of trial by jury appear to be mainly attributable to two causes—

(1) to the extension of the jury system () to areas to which it is un-
suitable and (2) to classes of offences which, as the experience now
gained has shown, ought not to be cognizable by juries ;

(2) to the fact that the provisions of section 307 of the Criminal Pro-
cedure Code, which were intended to give Sessions Judges and
the High Courts power to remedy and correct wrong verdicts, have
failed to fulfil this intention. :

6. As regards the first of these causes, section 269 of the Criminal Pro-
cedure Code confers on Local Governments and Administrations complete
liberty of action inrespect of the determination of the areas within which offences
shall be tried by juries as well as of the classes of offences which shall be
so triable. The Governor General in Council has no desire to interfere with, or
to limit by legislation or otherwise, the discretion entrusted to Local Govém-
ments in the matter; but he is constrained to express his concurrence in the
opinion stated in the reports of Messrs. Davies and Irvine forwarded with your
letter under reply, and also in many of the reports received from other Local
Governments, that cases of murder and culpable homicide should be excluded
from the cognizance of juries, and he is further inclined to agree in the view
that cases of rioting under chapter VIII of the Penal Code should be exclud-
ed. These offences, however, are not now triable by jury in the Madras Presi-
dency. The classes of cases which have been declared so triable seem to be
well chosen and suitable, and the only change in this respect which the Governor
General in Council desires to suggest for the consideration of the Madras

—
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‘Government is whether offences under chapter XX of the Penal Code, relating

to marrigge, might not with advantage be made over to juries. On the other
hand, the Governmient of india doubt whether the jury system is thoroughlyd

suitable to all the areas to which it has been extended: a

- ] : and they are b
means satisfied that the defects which have been brought to notice iny the wotykixr;o
of the system are not, in some measure, due to its premature and wholesale

extension to every district throughout the Presidency. This, however, is a mat-'

ter entirely for the consideration of the lLocal Government,

8 _The difﬁculty under the second head seems to arise from the interpreta-
tion which Sessions Judges and Judges of the various High Courts piace orphave
placed on their duty in making or dealing with referefices under section 30 of
the _Cpminal Procedure Code. In many instanees a strong disinclination has geen
exhibited by the’ High Courts to interfere with the verdicts of juries, and as a
consequence Sessions Judges are often reluctant to make references under this
section. It has been proposed by the Governments of Madras and Bengal that
the law should be so amended as to make such references compulsory in ever
case in which a Sessions Judge disagrees from the verdict of the jury, The Gov):
ernor General in Council 1s, however, unwilling to adopt this course. Section 307
in its present form prescribes that the Sessions Judge shall refer such cases when
he considers that there has been a substantial failure of justice, and it confers on
the High Court the fullest power to deal with such references, It does not seem
to the Government of India to be desirable that the Judge should be bound
to refer cases in which the failure of justice is not quite clear—such as cases in
which he differs from the jury on some minor point, or those in which the evi-
dence is possibly sa nearly balanced that even trained Judges might differ in their
conclusions on it.  His Excellency in_Council has not overlooked the fact that
there is a strong body of opinion among the Honourable Judges of the Calcutta
and Madras High Courts in favour of the proposal in question ; but on the whele-
he would prefer not to make an alteration in the law which might have the effect
of encouraging unnecessary references. If the practice of the High Court is

3

based on the principles laid down in 1887 by Prinsep and Pigot, JJ. in the case

s LL.R., 15 Calcutta, 269. of Itwari Sahu*, and in 18go by Collins, C. J., and

i L L. R., 13 Madras, 343. Handley, J.,in the caset of Guruvadu and another, no
<uch alteration of the law is required; while on the other hand, if a different
and narrower practice is allowed to prevail, the mere fact of reference under
section 307 being obligatory on the Sessions Judge would probably not affect
the view which the High Court is likely to take of its duty in dealing with these
1oferences.

8. It has, however, been suggested by the Bengal Government that, in
order to facilitate +he disposal of references under section 3oy of the Code, the
Sessions Judge should be specifically empowered or required to ascertain and re-
cord the reasons of the jury for their verdict. The Governor General in
Council admits that the present system is defective in so far as the Judge,
although bound by the Code to refer to the High Court cases in which he con-
siders this course to be necessary for the ends of justice, isnotin a position
to place before the High Court in a proper shape materials for determining whe-
ther the verdict is a wrong one or not. His Excellency in Council, however,
is averse to requiring or authorizing Sessions Judges to question juries as to the
reasons for their verdict except in cases already provided for by section 303 of
the Code. In the first place, no room should be allowed for anything ap-
proaching to a cross-examination of the jury by the Judge. Besides, not
only would it be difficult for untrained men, such as the jurors would be
in most cases, to formulate their reasons in a satisfactory shape; but it is
doubtful whether a mere statement of their reasons would help materially to-
wards the disposal of the case. It seems to the Government of India that a
statement of the facts found by the jury, rather than of the reasons for their
finding, is what is desired for the purpose of enabling a satisfactory decision to
be arrived at as to the correctness of their verdict.
His Excellency in Council would therefore adopt
the alternative proposal made by the Judges of the
Bombay High Court named in the margin, and amend the law so as to em-
power the Sessions Judge, if he thinks fit, whether before or after a general
verdict has been taken, to require special verdicts from the jurors on particular
issues of fact, and perhaps on the general credibility of particular evidence.
Such an amendment of section 303 would be sufficient both to place the Sessions
Judge in a position to decide whether a reference should or should not be made
to the High Court under section 307 and to furnish the High Court with proper
materials for determining whether the verdict is one which should be upheld or
not. This point has accordingly besen noted for further consideration when the’
Criminal Procedure Code may next come under revision.

9. Lastly as to the question of allowing an appeal on the facts from the
verdict of a jury. The concession of a right of appeal in one form or another
is advocated by the Bengal Government, by a strong majority of the Judges of
the Calcutta High Court, and by some of the ‘](udges of the Madras High Court;
and it has been forcibly contended that mistakes on the part of a jury, like other
supposed judicial errors, should be left to be brought before the appellate Court
by the parties concerned instead of by the presiding Judge. Accordingly the
Government of India have very anxiously considered whether section 418 of the
Code should not be amended by allowing an appeal on the facts either when the
jury is not unanimous and the Judge does not approve of the verdict of the
majority, or when the opinion of the jury is unanimous but the Judge expressesa
positive disapproval. The latter rule would be in accordance with section 307
as it now stands, while the former would do little more than extend to Sessions
Courts, mutatis mutandis, the rule which prevails in High Courts under section

305.

Mr. Justice Birdwood,
e » Telang.
”n ” CandY‘

But after due deliberation, and while attaching full weight to the expressions
of opinion above quoted, the Governor General in Council has come to the conclu-
sion that it is not expedient, at all events without some further trial, to permit an
appeal to be made against the decision of a jury. It is not clear to His Excel-
lency in Council what advantage there would be in retaining the jury system at\
all, if it is to be reduced so nearly to the level of a trial with assessors ; and he is
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reluctant to abolish the distinctive feature of trial by jury, the comparative finality - 1
of the verdict, until all other available methods for the improvement of the :
system have been ekhausted.” The Government of India are, moreover, of opinion
that no such change in the law will be really necessary in the Madras Presidency,
where capital offences and other cases unsuitable for trial by juries are already :
excluded from their cognizance ; and that the ends of justice will be adequate-
ly secured if the safeguard against failures of justice provided by section 307 of

the Criminal Procedure Code is strengthened in the manner proposed in the 1
4 preceding paragraph, and if any districts which the Madras Government may i
;"on consideration find unsuitable for the jury system are excluded from its ,

operation. \

I have the honour to be, I
SIR, |

Your most obedient Servant,
é% L 4
¢

Secretary t8'the Government of India.
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