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. Proceedings of the Madras Government, Judicial Department,

24th May 1873.
W

CONFIDENTIAL.

Read the following papers :—
No. 147.  From C. G. MASTER, Esq., Acting District Magistrate of Ganjam, to
the Hon. W. HUDLESTON, Chief Secretary to the Government of Fort
St. George, dated Chetterpore, 28th April 1873, No. 824.

In reply to G. O., 14th April 1873, No. 580, Judicial Department?l have the
honour to report that the change in procedure has not been generally perceived or
ordinarily observed by the Magistracy in this district, and hence no inconvenience
has been felt by this modification of the procedure under the old Whipping Act.

9. There can be no question, however, about the very great inconvenience
which will ensue if the directions in the last clause of Section 302, Act X. of 1872

L Wiles feit are literally fol.lowed. . The Magistrates
i3 : Distvict Jail. who are anthorized to inflict this punish-
Bul:;ﬁ :nél-:;h 1})5 ment live, in many cases, at places*
Balgodal. o L oaa e DAL remote from the District Jail, and it is
K;l:gagm gi ob\:i()u.s that. practically sentences of
B s o Lo 40 whipping will not be passed if the

T e B R 99 i infli
- - ST RE 108 pumshmen't can only be inflicted after
a lengthy journey.

3. I have further to point out that literal observance of the same clause
would bring every prisoner in the district to the District Jail, whereas the Govern-
ment are aware that sub-jails are provided for the accommodation of prisoners
sentenced to a month or under. There is also a Hill Jail at Russelkondah
especially for convicts of the Khond and Sourah tribes, which cannot be considered
the District Jail. _

4. The wording of the clause under review differs in no respect from that of
the corresponding clause in Section 384 of the old Code of Criminal Procedure : and
if the word * District” does not include talug or otler sub-division, the ,great
majority of warrants issued under this section must, as observed by Mr. Nelson in
his commentary, have been illegal.

5. Magistrates have in this District been supplied with triangles under the
sanction of the High Court since the new code came into operation. This radical
change seems, therefore, to have escaped the notice of most. If the punishment-of
whipping is to be of real practical utility, it is requisite that the offences deseribed
in Sections 2 and 3, Act VI. of 1864, should be capable of summary disposal under

that Act.

No. 148. From J. R. DANIEL, Esq., Acting Collector of Vizagapatam, to the
Hon. W. HUDLESTON, Chief Secretary to the Government of Fort St.
George, dated Vizagapatam, 14th May 1873.
I have the honour to report upon the Order of Government, No. 580, dated
14th April 1873, regarding the execution of sentences of whipping.
9. The change in the procedure introduced by Section 802 of the new
Procedure Code has entirely escaped the observation of all the Magistrates in this
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district; all the sentences of whipping passed since the introduction of the new Act
have been executed in the same way as before, that is, the accused is taken before
the nearest medical officer; and in no case where whipping has been the only
punishment bas the prisoner been sent to the District Jail.

3. 1In this district the obseryance of this new provision would cauge the
greatest inconvenience. Few Magistrates would sentence a man to whipping if he
must be Wrought down to the District Jail for execution. This district is the
most extensive in the Presidency ; a great part consists of wild hill tracts, and the
distance is enormous; the journey to the District Jail would be a greater punish-
ment, in many cases, than the whipping itself.

4. Tf this provision continues to be law, the Whipping Act will rarely, if ever,
be used in the district.

No. 149. From W. 8. FOSTER, Esq., Magistrate of the Godavery District, to
the Hon. W. HUDLESTON, Chief Secretary to the Government of Fort
St. George, dated Cocanada, 22nd April 1873. -

I have the honour to acknowledge the receipt of the Order of Government,
No. 580, dated 14th April 1873, Judicial Department.

9. 1 have not felt any inconvenience myself from having to send prisoners
sentenced to whipping to the District J ail, because 1 have not sentenced any one
to whipping only. I will report further on this matter when I receive replies from
the other Magistrates. ®

3. I must say that I had overlooked the change in procedure, and the
proceedings in question made me read the section more carefully, and I write at
once to mention that it seems clear to me that if the ¢ Jail of the District” mentioned
in the section means only the jail that goes by the name of the * District Jail,” even
imprisonment in a subsidiary jail is illegal. In cases tried by a Magistrate, the
court shall forward the accused person to the officer in charge of the Jail of the
District. I shall not alter the present practice of confining short-sentenced prisoners
in subsidiary jails until I hear from you. The change would cause a great deal
of trouble, especially in the case of prisoners whose sentences expire when they are
on their way to the jail:

No. 150. From W. S. FOSTER, Esq., Magistrate of the Godavery District,
to the Hon. W. HUDLESTON, Chief Secretary to the Government of
Fort St. George, dated Cocanada, 13th May 1873, No. 174.

With reference to the Order of Government, No. 580, dated 14th April 1873,
I have the honour to inform you that the change in procedure has not generally
been observed by the Magistrates.”

9. There will certainly be inconvenience in carrying out the provisions oF
the law, if the ‘ Jail of the District only refers to the chief jail in the district;
for as prisoners would have to be taken 40 or 50 miles to be flogged, it would be a

erceptible enhancement of punishment.

3. If this is the right interpretation of the section, then I do not think that
confinement in subsidiary jails, of prisoners sentenced to imprisonment, is legal.

[
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No. 151. From G. D. LEMAN, Esq., Acting Magistrate of Kistna District, to
5 the Hon. W. HUDLESTON, Chief Secretary to tlie Government of Fort
St. George, dated Masulipatam, 8th May 1873.

I have the honour to reply to Proceedings of the Madras Government, dated
14th April 1873, that none of the Magistrates of this district who have passed
sentences of whipping have noticed that the procedure under the old Whipping Act
was altered by Section 302 of Act X. of 1872. Such change will, without doubt,
cause great inconvenience. The nearest Sub-Magistrate’s station to Guntoor is
Bezwada, distant 20 miles ; the farthest Tummerikota, 80 miles. I do not think the
change was in any way necessary, and it would seem to have been caused by an
oversight. The only reason that I can fancy for sending prisoners so far is to
secure the attendance of a medical man, but that attendance can be dispensed with

" under Section 311.

9. The new procedure does away with one of the chief advantages that did
attach to a sentence of whipping, that it was summary and inflicted on the spot; it
was a warning to other evil doers.

3. There is no provision for payment of batta to the man whipped, who, I

# suppose, will be turned out of the jail guard as soon @s his punishment is over, to

find his way home as best he can.

4. T would call the attention of the Government to the fact, not only whipping,
but all sentences are to be enforced in the District Jail by Section 302 of this Act;
and hence it seems that the use of sub-jails for the reception of persons sentenced
to less than one month’s imprisonment by a Magistrate is no longer legal. Itis
utterly impossible to find room in the District Jail here for one-twelfth of the petty
offenders convicted by the various Magistrates.

5. The whole of the last paragraph in Section 302 requires re-writing to suit
this district.

From J. ‘G. HORSFALL, Esq., Acting Magistrate of Nellore, to the
Hon. W. HUDLESTON, Chief Secretary to the Government of Fort St,
George, dated Nellore, 30th April 1873.

I have the honour to report, with reference to Proceedings of the Madras
Government, Judicial Department, dated 14th April 1873, No. 580, that no
inconvenience has arisen in this district from the procedure laid down as to whipping
under Section 302, Act X. of 1872, simply because the change introduced has not
been observed or acted upon by the Magistrates.

No. 152.

9. Section 802 directs that, if theaccused person is sentenced to transportation
imprisonment, or whipping, the court shall forthwith forward him with a warran::
for the execution of the sentence to the officer in charge of the Jail of the District ;
and Section 311 direets that the punishment of whipping shall be inflicted in the
presence of a Magistrate; and also, unless the court which passed the sentence
otherwise orders, in the presence of a medical officer. If Sections 302 and 311 are
taken jointly and not separately, we have three officials necessary for the due
execution of a sentence of whipping.  The officer in charge of the jail, a Magistrate
and a Medical Officer. It is possible that one individual may combine thesé
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qualifications in his own person, but this will rarely be the case ; and such, from the
wording of the code, could never have been the intention of the Legislature. -

3. Iam inclined to think that the provisions of Section 302 are intended, in
cases of whipping, to apply to the Court of Session only, and those of Section 311
to the Magistrates. This taliies with the practice heretofore followed.

4. Should the wording of the code as it stands not admit of this interpreta-
tion, I have no hesitation in recommending its early amendment. The procedure
is especially open to objection in respect to juvenile offenders, who ought not to be
sent long distances in custody of the Police to receive merely a few stripes with a
rattan. The Magistrates will never inflict whipping under such circumstances.

From W. D. HORSLEY, Esq., Magistrate of Cuddapah, to the Hon.
W. HUDLESTON, Chief Secretary to the Government of Fort St.
George, dated Camp Raichoti, 14th May 1873.

I have the honour to report confidentially on the subject of Proceedings of
Government, Judicial Department, dated 14th April 1873, The procedure in
Section 302, Act X. of 1872, has not been generally noticed by Magistrates in thig®
District. Two only have actually observed the change in the procedure,

2. I have no hesitation in saying that so long as Section 302 continues to be
law, persons sentenced to be whipped only, and the Police in escorting such persons
to the District Jail, will be put to the very greatest inconvenience, There are
three Magistrates in the sub-division of this district empowered to inflict laghes
and their courts are at a distance of 80 miles from the District Jail. The Pnlicé
force is already numerically weak in this district, and this additiona] escort duty
will bear heavily on them. The sentenced persons will be unnecessarily detained
in custody, and will be put to a great deal of needless vexation and trouble, The
effect of the procedure as it now stands will be to cause Magistrates to avoid
whipping, uuless they can add imprisonment to the sentence. The moral effect of
a whipping in a locality where the offender is known is often greater than the
bodily pain it actually inflicts. This good effect will be quite lost if the sentence
is executed according to the new procedure.

No. 153.

No. 154. From J. H. MASTER, Esq., District Magistrate of Bellary, to the
Hon. W. HUDLESTON, Chief Secretary to the Government oful,aort St
George, dated Ramandroog, 21st April 1873, :

I have the honour to acknowledge the Proceedings of Government, (Confiden-
tial,) No. 580, dated the 14th instant,

2. The change in procedure enjoined by Section 302 of Act X. of 1879
(last clause), has, I regret to say, not heen perceived, and it has therefore not been
ordinarily observed by Magistrates in this district.

3. The Government will, however, doubtless have observed that immense
inconvenience must result if the execution of every sentence of whipping is to be
carried out in “the Jail of the District.’” For instance, if the Head Assistant

Magistrate of this district, who resides at Pennakonda, were to pass a sentence of

3o d
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Whipping, and perhaps of whipping only, the prisoner would have to be forwarded
100 miles by road to the District Jail, g

4. The Police throughout the district receive regular lessons in flogging, and
a Magistrate ought to have the power of carrying out a sentence of whipping on
the spot. _
5. I'beg to suggest that the law be altered so as to permit this.

No. 155. From J. HOPE, Esq., Acting Magistrate of Kurnool, to the Hon, W,
HUDLESTON, Chief Secretary to the Government of Fort St. George,
dated Kurnool, 9th May 1873, No. 152,

With reference to Government Order of 14th ultimo, No. 580, I have the
honour to report that prior to its receipt the new provision of law by which accused
persons sentenced to whipping must be forwarded with a warrant for the execution
of the sentence to the officer in charge of the Jail of the District had been entirely
overlooked, and was not observed by such of the Magistrates as have passed
sentences of whipping.

. 2. Bince Act X. of 1872 came into force, no sentences of whipping have
been passed by the District Magistrate, or his Assistant at Kurnool. The Head
Assistant Magistrate, Mr. Turner, and the Deputy Magistrate Ramachendra Rao,
each passed such sentences in three cases on as many different individuals, and
had the sentences executed at the places where the frials had been held. Neither
the Deputy Magistrate D. Timmapa, nor the 2nd Class Magistrate of Koilakuntala
in his division, have passed any sentences of whipping. So that as yet in no single
case has a prisoner sentenced to whipping been sent by any of the Magistrates to
the officer in charge of the Jail of the District to have the sentence carried out, -

3. I think that the new provision of law is calculated to give rise to
much inconvenience in the execution of sentences of whipping ; and this, of course,
will be in proportion to the distance of each Magistrate’s Court from the district

" head quarters. In the case of the Head Assistant Magistrate of this district, who -

resides ordinarily at Cumbum (105 miles distant ), and whose division is altogether
separated from the rest of the district by the broad range of the Nallamala -’Hilla’

~ the inconvenience is likely to be so great as altogether to deter him from passing

sentences of whipping alone. Such sentences are the only ones that can be
affected by the change of procedure, as in other cases (viz., where whipping is
added to a sentence of imprisonment) the prisoner would have to go to the jail at
any rate. . - _
4, I am not aware that there was much (if any) abuse of the liberty enjoyed
by Magistrates of carrying out their sentences of whipping on the spot niulerﬁre
- supervision of a Medical Officer. It is obvious that under the new procedure
there will be, besides public inconvenience, considerable injustice in respect to the
inequality of the punishment. A man who has to march in custody 60, or 100, or
more miles to get his whipping is evidently much more severely punished in mind
and body than a man at or close to head quarters, whose sentence can be
executed at once. But if it is considered better on the whole to have the heavier
sentences of whipping carried out at the Distriet Jail, I would support the
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recommendation of Deputy Magistrate D. Timmapa, as regards the lighter_
sentences (say those under 60 lashes), and would propose either that they should
be carried out as heretofore on the spot, or entrusted to the Sub-Magistrates in
charge of the Subsidiary Jails.

5. 1 enclose the report of the Deputy Magistrate.

No. 156, From D. TIMMAPAH, Deputy Magistrate of Piapaly, to the Acting Magistrate of
Kurnool, dated Piapaly, 2nd May 1873,

With reference to your endorsement on a copy of the Proceedings of the Madras Government,
Judicial Department, dated 14th April 1873, No. 580, (Confidential), I have the honour to report,
that since the new Code of Criminal Procedure (Act X. of 1872) was brought into operation, no
sentence of whipping was passed either by me or by the 2nd Class Magistrate of Koilkoontla in the
division under my charge.

2. I do not think there will be any inconvenience in giving effect to the provisions of Section
302 of the Code of Criminal Procedure, which provides that an accused person sentenced to
whipping should for the execution of the sentence be forwarded to the officerin charge of the Jail
of the District in which the trial is held, but inconvenience will be felt in giving effect to the
latter part of Seetion 311 of the Code of Criminal Procedure, which provides that ** the punishment
of whipping shall be inflicted in the presence of a Magistrate,”” as one of the Magistrates in the
station in which the District Jail is situated will have to be present at the time of execution of gl
the sentences of whipping passed by all the 1st and 2nd Class Magistrates in the District; and
further, the accused person will have to undergo, in addition to the sentence passed against him,
the trouble of journey under Police custody from the station of the Magistrate passing the sentence
to the District Jail, which will occupy a week or 80 in some instances.

3. The execution of the sentence of whipping on the spot whereabouts the offence was
commitied, and in the presence of the' friends and relations of the convict and of the criminal
population of the loeality, and especially in cases of pick-pocketing and other kinds of theft
committed during fairs and festivals, where people are brought together, and in cases of juvenile
offenders, will, I consider, be the best method of setting a good example, This object will be
defeated if the sentenceis executed privately within the walls of the District J ail, or even publicly
on the outside of it,

4. If the execution of the sentence of whipping by the officer in charge of the District Jail
be considered more advantageous, I respectfully beg leave to suggest that it may be limited to

No. 157. From O. B. IRVINE, Esq., Acting District Magistrate of Chingleput,

to the Hon. W. HUDLESTON, Chief Secretary to the Government of
Fort 8t. George, dated Sydapet, 29th April 1873,

In reply to the Proceedings of Government, dated 14th April 1873, Judicial
Department, calling for a confidential report, regarding the working of Section
302, Act X. of 1872, I have the honour to state that, as a m
has been given in this district to the section, an
not been observed, or at any rate acted upon,

atter of fact, no effect
d the change in the procedure has
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2. I have no hesitation in saying, that if Magistrates were to adhere to the
strict letter of the law, as laid down in the section, the highest inconvenience
would arise. The time of the Police would be taken up in simply martfhing to
and from the District Jail at Chingleput, distant 35 miles from the Magm-trat.ae’s
head quarters, and more than double that distance from many parts of the dlstf‘l('!t.
A sentence of whippin‘g only (by which I understalfd a w!.nppmg to be .adrmms—
tered immediately after conviction) would become 1mposmbl<.3; .because 1? woul.d
be accompanied by detention for a number of days after c?nwct.lon—that is, until
the sentence of whipping could be carried out in the District Jail.

3. Another evil attending the rigid adherence to the letter of Section 302
would be, that after being marched out to the District Jail and whipped, the
unfortunate natives would be turned adrift, often in a strange part of the district,
miles away, perhaps two or more days’ journey from their villages, and left to find
their way back to their villages as best they- may, and more often than not,
without means of honestly maintaining themselves during the period occupied by
the journey. This would be a great hardship in all cases, but how would the
system work in the case of juvenile offenders ?

4. A strict enforcement of the law, as laid down in the section, would also
practically dispel in a great measure the wholesome effect of u:hipping. I refer
especially to this punishment as carried out at fairs and festivals, where large
crowds assemble, and pickpockets carry on a thriving trade. People of th.e latter
class are not deterred by a sentence of imprisonment, and the only fit ?unlshment
is a whipping inflicted immediately on the offence being proved, and in the most
public manner possible.

5. T avail myself of this opportunity to point out that b?r Clause 4, Section
302, it is provided that not oumly in cases of whipping, Put in all cases, .Co-urts
passing semteénce are to send the accused to the “Officer m.charge of .the Jail of
the District.” According to the strict rendering of the section, there is only one
jail for each district, and this would seem to render imprisonment in the
Subsidiary Jails illegal. I would respectfully suggest that, to remove any do?bt
which might arise from a too critical examination of the section, agd assuming
that the local Government have the power to establish as many jails in a district
as are deemed necessary, a Notification should be issued by the Government,
declaring that for the purpose of Act X. of 1872 all Subsidiary Jails should be
regarded as District Jails. Such a Notification would also in a great measure
remove the inconvenience which must necessarily arise from a strict observance of
Section 302 in cases of whipping.

>

From H, SEWELL, Esq., Acting Bldgistrate of North Arcot, to the
~ Hon. W. HUDLESTON, Chief Secretary to the Government of Fort St.
gl George, dated Vellore, 19th May 1873, No. 26.

I have the honour to submit the confidential report ealled for by Government
in their Proceedings of the 14th April 1873, No. 580, relative to the working of
Clause 4, Section 302, Criminal Procedure Code.

No. 158.
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2. From the reports I have received, and from my own observation, it appears
that the letter of the law is not followed out except in cases where a sentence of
Imprisonment above one month is inflicted in addition to a sentence of whipping.

3. Ineed hardly point out that in many cases the Whipping Act must be
put in abeyance if Section 302 is to be strictly carried out. If a boy is sentenced
to receive half a dozen stripes with a rattan at a station 50 or 100 miles distant
from the District Jail, and if he has to be forwarded there for the execution of the
sentence, he must be kept for a weck or ten days in illegal custody on the road.

3. Again, under Section 302 all convicted prisoners must be forwarded to the
District Jail, so that a person sentenced to 24 hours’ simple imprisonment must be
sent there, however distant may be the place of his sentence. In this case the

~ sentence might expire on the road, and the Subsidiary Jails would be entirely
useless. _

- 4 Pending further orders I presume that the present mode of procedure

- should be allowed to continue.

No. 159.  From H. E. SULLIVAN, Esq., Magistrate of South Arcot, to the
Hon. W. HUDLESTON, Chief Secretary to the Government of Fopt St.
George, dated Camp Tindevanam, 16th May 1873.

- I have the honour to submit the report called for in G. O., Judicial Department
dated 14th ultimo, No. 580, ;

2. The change in the procedure in regard to the execution of a sentence of
whipping introduced by Act X. of 1872 has not been productive of any inconveni-
ence in this district as yet, for the simple reason that the alteration of the law had
gntirely escaped the notice of every officer of the magistracy until attention was
drawn to it by the Order under report.

3. The Penal Law provides whipping pur et simple as the penalty of certain
offences, and evidently contemplates the punishment being inflicted immediately
sentence is passed. The new Procedure Code enhances the punishment by keeping
the convict in duress and painful suspense for such time ag may be necessary to
traverse the distance between the place of sentence and the place of execution. A
march Qf 100 miles in handeuffs is in itself a punishment, and the prospect ot: 100
lashes at the end of it is not calculated to lighten the toil of the Journey,

4. The section might stand if it had reference only to a town within the
limits of which the jail was situate, but having effeet, as it has in this Presidency

b)

- over an area in each district of several thousand Square miles, the necessity of
. . b4
amendment is obvious. =0

5. Section 311 of the new Procedure Code prescribes that the punishment f
whipping is to be inflicted in the presence of a Magistrate, As in the Mﬁdr'ov
Presidency none of the Jail Superintendents, gt
terial functions, it follows that a Magistrate
Jail to see each sentence carried into execution,

6. I take this opportunity of resp

thinking that Act X. of 1872 is susceptible of a good deal of amendment, As

8o far as I am aware, exercise maoi

must be permanently attached to the

ectfully submitting that I am not alone 'in. 3
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instances I may mention that Section 9, which vests the apl?oit1trnent ?f sl gradae
of Magistrates exclusively in the hands of Gove.:rnment, is productive of great
practical inconvenience, as is also Section 295, which precl'udes all courts, save the
Sessions Court and the Magistrate of the District, from calling for records of courts

subordinate to them,

No. 160. From J. B. PENNINGTON, Esq., Acting District Magistrate of
Trichinopoly, to the Hon. W. HUDLESTON, Chief Secretary to the
Government of Fort St. George, dated Trichinopoly, 28th April 1873,
No. 10.

In reply to Government Order, No. 580, dated 14th April 1873 (Confidential),

I regret to have to report that the provisions of Section 302 had been overlooked

in this District. They will be carefully observed in future, and will cause no

material inconvenience.

No. 161. From W. McQUHAE, Esq., Acting District Magistrate, Madura, to
the Hon. W. HUDLESTON, Chief Secretary to the Government of Fort
St. George, dated Shunbagunore, 5th May 1873, No. 114.

With reference to the Order of Government, Judicial Department, dated 14th
April 1873, No. 580, I have the honour to report that the change in procedure
therein alluded to had not been perceived by the Magistrates in this district. The
greatest inconvenience will undoubtedly be felt in giving effect to the provisions of
Section 302 of the new code with regard to sentences of whipping and imprison-
ment for short periods. The new procedure is evidently unsuitable for large
districts where Magistrates are stationed 80 and 100 miles from the District Jail ;
and it needs no argument to show that a prisoner ought not to walk from 150 to
200 miles in order to receive half a dozen strokes with a light rattan, or 40 or
50 lashes with a cat-o’-nine-tails. Another consideration is that no one in the
village will know that the prisoner has been punis!ned. He will keep out of the
way till his back is healed, and say he has been acquitted.

No. 162. From R. K, PUCKLE, Esq., District Magistrate of Tinnevelly, to the
Hon. W, HUDLESTON, Chief Secretary to the Government of Fort St.
George, dated Palamcottah, 22nd April 1873,

In reply to your confidential circular, No. 580, dated 14th instant, inquiring
whether Magistrates have observed the change in procedure relative to whipping,
I have the honour to inform you that the magistracy of this district continue to
whip as formerly, and have not as yet forwarded prisoners to be whipped at the
District Jail. \

2. Unfortunately both the Joint Magistrate and the additional Joint Magistrate
are absent from the district, while the Head Assistant Magistrate has only just joined.
I am therefore unable to furnish other opinions than my own, but it seems to me
that half the value of whipping as a punishment will be lost if the offender is not

¢
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whipped on the scene of lLis crime,
greatly increased by having to esco
District Jail to be whipped.

while the labour, of te

Police will be very
rt such offenders from‘ lo

ng distances to the

No. 163, From H. B, GRIGG, Esq., District Magistrate of

Hon. W. HUDLESTON, Chief Secretary to the Govern
George, dated Ootacamund, 25th April 1873, No. 48.

With reference to G. 0. No. 580, dated 14th April 1873, I have the honour
to state that the provisions of Section 302 of Act X. of 1872 have not hitherto been
noticed by the magistracy of this district. Their attention, however, has now been
drawn thereto. _

2. I am of opinion that the carrying out of the provisions of this section will
cause inconvenience and tend greatly to rendering the Whipping Act (so far as the
single punishment) nugatory. The speediness of the punishment, its execution
generally before the friends of the offender, even if not in his native place, and
the suitability of the punishment for young offenders, all important essentials, are
more or less nullified, It is hardly probable that, for example, in this District,
the Joint Magistrate of Wellington will sentence an offender to whipping when hLe
remembers that the culprit must be sent 12 miles to Ootacamund for punish-
ment. He would probably accept the alternative of sentencing him to a few days’
imprisonment.

3. The fact must also be kept in mind that it will throw extra work on the
Police, ; |

Nilgiris, to the
ment of Fort St.

No. 164. From J. F. PRICE, Esq., Acting District Magistrate of Salem, to the
Hon. W. HUDLESTON, Chief Secretary to the Government of Fort St.
George, dated Thalli, 21st April 1873, No. 1.

I have the honour to acknowledge the receipt of the Proceedings of Govern-
ment, Judicial Department, No. 580, dated 14th instant.

2. Neither I nor any of the other Magistrates in the district have perceived
the alteration of procedure introduced by Section 320 of the new Code of Criminal
Procedure. :

3. I consider that this provision of law is one which should certainly he
changed, observing it will not only lead to a very great increase of ex
will rob*whipping of one-halt of its efficacy. The general publie,
thieving portion of it, cannot know what takes place in the insid
when an offender is flogged before a large number of people, as is
ab present, the nature of the punishment is placed before it in a tapn
its deterrent effect is thereby very much increased.

4. If every one who is sentenced to whipping
Jail to receive his punishment, which, as far as I have
in every way much more effectively inflicted at the
the consequences must be either an Immense increase
tion of justice, or an almost entire cessation of the infl

the case of old offenders sentenced to it in addition to

pense, but
including the

eofa jail, but
sually the cage
gible form, apq

has to be sent to the Central
seen, can be just as well and
place where he is sentenced,
in the cost of the administrg-
i.ction of whipping, except in
Imprisonment,
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No. 165 From H. S. THOMAS, Esq., District Magistrate of South Canara, to
e it the Hon. W. HUDLESTON, Chief Secretary to the Government of Fort
St. George, dated Mangalore, 23rd April 1873, No. 543. il
1 1 t noted in the
i fidential Proceedings of Governmen
e pd b margin, [ have the honour to report that
Dated 14th April 1873, No. 580, Judicial Dept. the change in procedure introduced by

Section 802 of Act X. of 1872 has generally I.Jeen overlooked 1m tl.nls dls'tng.t,"zrulc;
that prisoners sentenced to whipping have hitherto been dealt with according
o 0;‘.1 prf?l::lf)%servance of the new procedure will no doubt be attenfled Wltl.l great
inconvenience. The transmission of prisoners from the se.v(.)ral outlymg. itatm"ts t‘;
the- jail of the district, merely for the purpose of EEOOEE fthe Pd‘fnt“;:r;e’;f 300
whipping, will necessitate their being escorted .by the Police for fad-ls : R
to 90 miles, and kept under confinement during the n\-unber : f&ysy lcdla .
in making the journey, with the additional me.nta1 P“mz"hm(;’;_ 0 s:i‘e;znior{al
contemplation of their coming flagellation. Besides th.e trave dmgilan :ti b
imprisonment and expectation thus entailed on convicts, an t}‘: ?xtra' = 1;1;
thrown on the police to the detriment of detfactxon, oﬂ'er}ders gt:om]t cz n eglo:u:vof
be conveyed to the head-quarter station, whipped, zfnd lﬂ.lm; 13(-;: }; n;r{:; o e
e themselvtlis YVithO“t 3 I::ixnarllJ}lrel:lotEviI:k f?)l; st;me time, will be
ir friends and relations, an
szz:"y;nﬁ;u:) :;iﬁefi::ad’ or resort to urflawful means to sugpogt thertnsel:;eiion
their way home, instead of repenting their past folly. The ez l-qular er sta IO'I;
will also suffer from having such characters collected there and let loose upon i
“nde; Bu;l; ;::c:a[:r:: rcl)(f:'e;.ection 302 are strictly adhered to, even short-sentenced
prison.ers will also have to be forwarded to.th.e Distri-ct Jail, as no prov%si?n is made
therein for their confinement in the Subsui.lif"y Jails, and fhose bull(lllmgS,tcOn-
structed at so great an expense, will be unutll'lzed. ['In.der t(lius system. the senber.lce
of many a prisoner would expire before reaching the jail, and morﬁ prisoners being
sentenced to imprisonments under one month than to whipping, the inconvenience
el thgr dc:: ih::: zic?:xlxlsafgxf .I have the honor to request the instructions of
. nt as to whether I am to enforce at once a literal observance of the
Gow.ar.n menf Section 302, or to await an early amendment thereof.
S wn; :akee:his oppor’tunity to bring to the notice of Government the difficulty

: o;ymg out the provisions of Section 464 of the new Code of Criminal Procedure,
of car

which requires that a copy of every order shall be given to tlz.e party affected by it in

: In a district where so many languages are in use, that the persons
his own lanyua.qe'the courts may speak English, French, Portuguese, German,
brought bc?fore i Guzeratti, Concani, Canarese, Tulu, Malayalum, Tamil, or
s aueel,'ts have no’t competent translators attached to them for the
S ?tn 1d iiitizllimpossible to observe the directions of the law ; while to grant
purpose, S

lab I trust therefore that the Government will be pleased to recommend also
abour. e

a modification of this section.
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From W. LOGAN, Esq., Acting Magistrate of Malabar, to the Hon.
e HUDLESTON, Chief Secretary to the Government of Fort St.
George, dated Calicut, 28th May 1873, No. 48,

I have the honour to report, as requested in G, 0., Judieial Department,
No. 580, dated 14th April 1873, that in the greater part of this district the change
made by Section 302 of Act X. of 1872 had not been perceived, ‘and that iy no
part of it was the section interpreted as meaning that persons sentenced to ghopt
terms of imprisonment (under one month) or whipping were to he forwarded ¢,
the principal Jail of the District. If the section were to he so interpreted, the
trouble caused to individuals and the additional expense to Government would be
enormous. I am issuing orders that the old practice is to continue unti] 3 definite

ruling declares it to be illegal,

No. 166.

No. 167. From Major W. S. DREVER, Acting Inspector-General of Police, to
the Hon. W, HUDLESTON, Chief Secretary to the Government of Fort

-St. George, dated Ootacamund, 12th May 1873, No. 20.C.

With reference to Section 302 in the revised Criminal Procedure Code,
'directing prisoners sentenced to whipping being forthwith forwarded to the officer
in charge of the District Jail for the execution of the sentence, I have the honour
respectfully to draw the attention of Government to the very great difficulty, not
to say impossibility, of carrying out such provision of the law in this Presidency.
As Government are aware, there is but one jail at the head quarter station of
each district which can be deemed a ‘¢ District Jail,”” and to send in all Prisoners
sentenced by Magistrates not at the Cushah station, but at distances from 10 to 100
miles off, to be flogged, is not only to add greatly to their respective punishments,
but to entail an increased amount of escort duty on this department whicl, its
reduced establishment is quite incapable of meeting.

2. It has bitherto been customary for the Police to carry out sentences of
flogging on the spot, and there are officers in attendance at a]] Magistrates’ Courts
for the purpose. I think this Practice much more likely to haye a salutary effect
than prolonged detention in custody with a view to intramural flogging in a
distant jail. There are, moreover, other drawbacks to which | need scarce] y allude,
but with which Government are doubtless well acquainted,
sickness or escape of prisoner, absence of Jail Superintendent, &e.

No. 168. To the Secretary to the Government of India, Home Department

(Judieial ), dated Ootacamund, 24th May 1873, No. 830,

I am directed to acknowledge receipt of your Oﬁ’iciating Under Secretary’s
confidential letter, No. 643, dated 5th April 1873, enquiring whether the change
in the law relating to whipping effected by Section 802 of the Code of Criminal
Procedure, which prescribes that persons so sentenced shall be forwarded with the
warrant for execution to “the Jail of the District,” has been perceived and
ordinarily observed by Magistrates, and whether any inconvenience has resulted.

I refer to contingent

1

A~

N

v

Proceedings of the Madras Government, Judicial Department,
24th May 1873.

2. Inreply I am to inform you, that in scarcely a single instance has thig
change in the law been perceived, and that now that the attention of the Magistrates
of Districts has been drawn confidentially to the subject, they one and all condemn
the alteration as involving such extreme inconvenience, hardship, enhancement of
punishment, and weakening of its exemplary effect, as practically to be certain to
result in the complete abandonment of this method of punishment, except in thoge °
stations in which ¢ the Jail of the District” may happen to be situated.

$ Many of the Magistrates’ stations in this Presidency are 80 or 100 miles
distant from ‘‘ the Jail of the District,” and the very great majority of them are
situated at considerable distances from this centre. It is scarcely necessary to
point out how seriously it would enhance a sentence of whipping to send the
prisoner in custody - of the police for this Jjourney, and (especially in the case of
Jjuvenile offenders) to discharge him after the sentence was executed at thig distance
from his village to find his way home. The legality of this prolonged detention is
also open to question.  Nor, in fact, would it be possible, with the available police
force, to provide escorts for such cases. The Inspector-General of Police reports
that the force would be quite incapable of performing the duty.

4. Thegreat advantage of whi pping as a summary and exemplary punishment
for minor offences will be entirely lost under the changed system, but there are
other difficulties entailed by the change in the law if the letter is to be strictly
observed. Section 311 prescribes, as in the old Whipping Act, that the punishment
shall be inflicted in the presence of a Magistrate, but, except at the Comparatively
few ¢ Central Jails,” the Superintendents of the Jails in this Presidency are not
vested with the powers of a Magistrate, and even at the Central Jails ¢ seems open
to question whether the bestowal of Magisterial powers by the jail rules would fully
meet the intention of the law. It would follow that either every Jail Superinten.
dent must be formally appointed to be a Magistrate under the Criminal Procedure
Code, which is open to objection, or a Magistrate must attend from outside on each
occasion of a whipping being inflicted.

5. There are, however, still farther dificultics created by this alteration and
the literal interpretation of it which is apparently deemed necessary. It is not only
sentences of whipping, but every case of imprisonment which must be forwarded
to the ‘“Jail of the District.”” The same objection in regard to minor offences and
sentences exists here as in the case of whipping ; and in many instances { period
of the sentence would be more than occupied by the Journey to the “ Jail of the
District.” Section 384 of the old code contained the same expression in regard to
sentences of imprisonment, but it has always been held here to include ¢ Taluk or
sub-division of a District,” and it is an express instruction of this Government that
all criminal prisoners sentenced to less than thirty days’ imprisonment shall he
confined in the Subsidiary Jail of the Taluk, provided that such confinement shall
not extend beyond fourteen days if a District Jail is within twenty miles’ distance
of the sentencing Magistrate’s station.

6. Very considerable expense has been incurred in erecting and improving
these Subsidiary Jails, and this Government deem it of great importance that
their use should be continued as hitherto; in fact, as already pointed out, it will
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7. Iam to recommend that as regards sentences of im
ment and whipping, the interpretation of the expression “Jail of the District,”
which has prevailed in this Presidency, may, if deemed necessary, be legalized by

enactment ; and that as regards sentences of simple whipping, the requirement of
transmission to a jail at all be repealed.

(Signed) ~ W. HUDLESTON,
Chief Secretary,

prisonment, or imprison- -

o
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CONFIDENTIAL,

JUDICIAL DEPARTMENT,
No, 830.

From
Tre Hon. W. HUDLESTON,

Chief Secretary to the Government of Fort St. George,
To
Tae SECRETARY 1o THE GOVERNMENT or INDIA,
Home DEPARTMENT (Judicial).
Siz,
I am directed to acknowledge receipt of your Officiating Under Secretary’s
confidential letter, No. 643, dated 5th April 1873, enquiring whether the change

~ in the law relating to whipping effected by Sdction 302 of the Code of Criminal

Procedure, which prescribes that persons so sentenced shall be forwarded with the

warrant for execution to ‘“the Jail of the District,” has been perceived and

ordinarily observed by Magistrates, and whether any inconvenience has resulted.

2. Inreply I am to inform you, that in scarcely a single instance has this
change in the law been perceived, and that now that the attention of the Magistrates
of Districts has been drawn confidentially to the subject, they one and all condemn
the alteration as involving such extreme inconvenience, hardship, enhancement of
punishment, and weakening of its exemplary effect, as practically to be certain to
result in the complete abandonment of this method of punishment, except in those
stations in which ¢ the Jail of the District” may happen to be situated.

3. Mémy of the Magistrates’ stations in this Presidency are 80 or 100 miles
distant from “the Jail of the District,” and the very great majority of them are
situated at considerable distances from this centre. It is scarcely necessary to
point out how seriously it would enhance a sentence of whipping to send the
prisoner in custody of the police for this journey, and (especially in the case of
juvenile offenders) to discharge him after the sentence was executed at this distance:
from his village to find his way home. The legality of this prolonged detention is
also open to question. Nor, in fact, would it be possible, with the available police
force, to provide escorts for such cases. The Inspector-General of Police reports
that the force would be quite incapable of performing the duty.

4. Thegreat advantage of whipping as a summary and exemplary punishment
for minor offences will be entirely lost under the changed system, but there are
other difficulties entailed by the change in the law if the letter is to be strictly
observed. Section 311 prescribes, as in the old Whipping Act, that the punishment
shall be inflicted in the presence of a Magistrate, but, except at the comparatively
few Central Jails,” the Superintendents of the Juils in this Presidency are not
vested with the powers of a Magistrate, and even at the Central Jails it seems open
to question whether the bestowal of Magisterial powers by the jail rules would fully
meet the intention of the law. It would follow that either every Jail Superinten-
dent must be formally appointed {o be a Magistrate under the Criminal Procedure
Code, which is open to objection, or a Magistrate must attend from outside on each
occasion of a whipping being inflicted.

5. There are, however, still further difficulties created by this alteration and
the literal interpretation of it which is apparently deemed necessary. It is not only
sentences of whipping, but every case of imprisonment which must be forwarded

to the “VJ ail of the District.” The same objection in regard to minor offeifes and
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sentences exists here as in the case of whipping ; and in many instances the period
of the sentence would be more than occupied by the journey to the “Jail of the
District.” Section 384 of the old code contained the same expression in regard to
sentences of imprisonment, but it has always been held here to include ¢ Taluk or

sub-division of a District,”” and it is an express instruction of this Government that ’
all criminal prisoners sentenced to less than thirty days’ imprisonment shall e

confined in the Subsidiary Jail of the Taluk, provided that such confinement shall
not extend beyond fourteen days if a District Jail is within twenty miles’ distance
of the sentencing Magistrate’s station.

6. Very considerable expense has been incurred in erecting and improving
these Subsidiary Jails, and this Government deem it of great importance that
their use should be continued as hitherto; in fact, as already pointed out, it will
not be feasible to abandon it.

7. Iam to recommend that as regards sentences of imprisonment, or imprison-
ment and whipping, the interpretation of the expression ““Jail of the Distriet,”
which has prevailed in this Presidency, may, if deemed necessary, be legalized by
enactment ; and that as regards sentences of simple whipping, the requirement of
transmission to a jail at all be repealed.

QOTACAMUND, I have the honor to be,

R4th Muy 1873. e
Your most obedient servant,

Acting Under Secretary
for Ohief Secretary.

CONFIDENTIAL,

JUDICIAL DEPARTMENT,
No. 830,
: ROM
Tae Hox. W. HUDLESTON,
Chicf Secretary to the Government of Fort St. George,

To
Tae SECRETARY rto tie GOVERNMENT or INDIA,

Home DrpArTMENT (Judicial).

SIR,

I am directed to acknowledge reccipt of your Officiating Under Secretary’s
confidential letter, No. 643, dated Sth April 1873, enquiring whether the change
in the law relating to whipping effected by Section 302 of the Code of Criminal
Procedure, which prescribes that persons so sentenced shall be forwarded with the
warrant for execution to “the Jail of the District,” has been perceived and
ordinarily observed by Magistrates, and whether any inconvenience has resulted.

2. Inreply I am to inform you, that in searcely a single instance has this
change in the law been perceived, and that now that the attention of the Magistrates
of Districts has been drawn confidentially to the subject, they one and all condemn
the alteration as involving such extreme inconvenience, hardship, euhancement of
punishment, and weakening of its exemplary effect, as practically to be certain to
result in the complete abandonment of this method of punishment, except in those
stations in which ¢ the Jail of the District” may happen to be situated.

3. Many of the Magistrates’ stations in this Presidency are 80 or 100 miles
distant from “the Jail of the District,” and the very great majority of them are
situated at considerable distances from this centre. It is scarcely necessary to
point out how seriously it would enhance a sentence of whipping to send the
prisoner in custody of the police for this journey, and (especially in the case of
juvenile offenders) to discharge him after the sentence was executed at this distance
from his village to find his way home. The legality of this prolonged detention is
also open to question. Nor, in fact, would it be pessible, with the available police
force, to provide escorts for such eases. The Inspector-General of Police reports
that the force would be quite incapable of performing the duty.

4. The great advantage of whipping as a summary and exemplary punishment
for minor offences will be entirely lost under the changed system, but there are
other difficulties entailed by the change in the law if the letter is to be strictly
observed. Section 311 prescribes, as in the old Whipping Act, that the punishment
shall be inflicted in the presence of a Magistrate, but, except at the comparatively
few ‘‘Central Jails,” the Superintendents of the Jails in this Presidency are not
vested with the powers of a Magistrate, and even af the Central Jails if seems open
to question whether the bestowal of Magisterial powers by the jail rules would fully
meet the intention of the law. It would follow that either every Jail Superinten-
dent must be formally appointed to be a Magistrate under the Criminal Procedure
Code, which is open to objection, or a Magistrate must attend from outside on each
occasion of a whipping being inflicted.

5. There are, however, still further difficulties created by this alteration and
the literal interpretation of it which is apparently deemed necessary. It is notonly
sentences of whipping, but every case of imprisonment which must be forwarded
to the ‘“ Jail of the District.”” The same objection in regard to minor offences and




sentences exists here as in the egse of whipping ; end in many instances the period
of the sentence would be more than occupied by the journey to the * Jail of the
Distriet.”  Section 384 of the old code contained the same exi)ression in regard to
seutex.]c.es. of imprisonment, but it has always been held here to include ¢ TZluk or
sub-division of a District,” and it is an express instruction of this Government that
all criminal prisoners sentenced to less than thirty days’ imprisonment shall be
confined in the Subsidiary Jail of the Taluk, provided that such confinement shall
not extend beyond fourteen days if a District Jail is within twenty mil;'s’ distance
of the sentencing Magistrate’s station.
6. Very considerable expense has been incurred in erecting and im OV

these Subsidiary Jails, and this Government deem it & l :

: : of great importance that
their use should be continued as hitherto ; in fact, as already pointed out, it will
not be feasible to abandon it. :

7. Iam to recommend that as regards sentences of imprisonment, or imprison-
ment and whipping, the interpretation of the expression *Jail of éhe I)istri‘ct 44
which has prevailed in this Presidency, may, if deemed necessary, be legalized [;
enactment ; and that as regards sentences of simple whipping, the requ?rement o};'
transmission to a jail at all be repealed.

Ootag AMUND, I have the honor to be,
R4th May 1873, Bir,

Your most obedient servant,

Acting Under Secretary
for Chief Seoretary,

CONFIDENTIAL,
JupiciAL DEPARTMENT,

No. 830.

Froum

Tae Hon. W. HUDLESTON,

Chief Secretary to the Government of Fort St. George,

To

Tae SECRETARY 1o e GOVERNMENT or INDIA,

Home DEePARTMENT (Judicial).

Sir,

I am directed to acknowledge receipt of your Officiating Under Secretary’s
confidential letter; No. 643, dated 5th Aprii 1873, enquiring whether the change
in the law relating to whipping effected by Section 302 of the Code of Criminal
Procedure, which prescribes that persons so sentenced shall be forwarded with the
warrant for execution to “the Jail of the District,” has been perceived and
ordinarily observed by Magistrates, and whether any inconvenience has resulted.

2. Inreply I am to inform you, that in scarcely a single instance has this
change in the law been perceived, and that now that the attention of the Magistrates
of Districts has been drawn confidentially to the subject, they one and all condemn
the alteration as involving such extreme inconvenience, hardship, euhancement of
punishment, and weakening of its exemplary effect, as practically to be certain to
result in the complete abandonment of this method of punishment, except in those
stations in which ¢ the Jail of the District” may happen to be situated.

3. Many of the Magistrates’ stations in this Presidency are 80 or 100 miles
distant from ‘‘the Jail of the District,” and the very great majority of them are
situated at considerable distances from this centre. It is scarcely necessary to
point out how seriously it would enhance a sentence of whipping to send the
prisoner in custody of the police for this journey, and (especially in the case of
juvenile offenders) to discharge him after the sentence was executed at this distance
from his village to find his way home. The legality of this prolonged detention is
also open to question. Nor, in fact, would it be possible, with the available police
force, to provide escorts for such cases. The Inspector-General of Police reports
that the force would be quite incapable of performing the duty.

4. The great advantage of whipping as a summary and exemplary punishment
for minor offences will be entirely lost under the changed system, but there are
other difficulties entailed by the change in the law if the letter is to be strictly
observed. Section 311 preseribes, as in the old Whipping Act, that the punishment
shall be inflicted in the presence of a Magistrate, but, except at the comparatively
few “Central Jails,” the Superintendents of the Jails in this Presidency are not
vested with the powers of a Magistrate, and even at the Central Jails it seems open
to question whether the bestowal of Magisterial powers by the jail rules would fully
meet the intention of the law. It would follow that either every Jail Superinten-
dent must be formally appointed to be a Magistrate under the Criminal Procedure
Code, which is open to objection, or a Magistrate must attend from outside on each
occasion of a whipping being inflicted.

5. There are, however, still further difficulties created by this alteration and
the literal interpretation of it which is apparently deemed necessary. It is not only
sentences of whipping, but every case of imprisonment which must be forwarded
to the ““Jail of the District.,” The same objection in regard to minor offences and
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sentences exists here as in the case of whipping ; and in many instanees the period
of the sentence would be more than occupied by the Journiey to the * Jail of the
Distriet.” Section 384 of the old code contained the same expression in regard to
sentences of imprisonment, but it has always been held here to include * Taluk or
sub-division of a District,” and it is an express instruction of this Government that
all eriminal prisoners sentenced to less than thirty days’ imprisonnient shall be
confined in the Subsidiary Jail of the Taluk, provided that such confinement shall

not extend beyond fourteen days if a District Jail is within twenty miles’ distance
of the sentencing Magistrate’s station.

6. Very considerable expense has been incurred in erecting and improving
these Subsidiary Jails, and this Government deem it of great importance that
their use should be continued as hitherto; in fact, as already pointed out, it will
not be feasible to abandon it.

7. Iam to recommend that as regards sentences of im prisonment, or imprison-
ment and whipping, the interpretation of the expression “Jail of the District,”
which has prevailed in this Presidency, may, if deemed necessary,
enactment ; and that as regards sentences of simple whipping,
transmission to a jail at all be repealed.

I have the honor to be,
OoracaMUND, :

Sir
244k Muy 1873, ’
ay 187 Your most obedient servant,

be legalized by
the requirement of

Acting Under Secretary
for Chief Smetﬁry,
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