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. . 16tk May 1867, '

Read the followmo' letter from H. S, THOMAS, Esq., Acting Seécion
Judge of Chingleput, to the Chief Secretary to Government Fort Saiut
George ; dated Chingleput, 8th April 1867, No. 189. |

The Honorable the Judges of tho High Court having declared that it is not
P mmg_.m 4 Court, dated'10th February 1567, copy their duty to consider the questions m-
v volved in the following paragraphs, I
conclude I am right in addressing them to you, and I trust the subject may be c<;n-
- sidered one of sufficient importanee to justify my submission of it. »;

2. My subject amounts to a question, whether or not the majority of the Ccuitns
of Justice in this Presidency are daily violating the law they profess to administer, -
by punishing, acquitting, and committing for trial, persons over whom they have
really no lega.l jurisdiction whatever,

.3. However chimerical these views may at first sight appear to be, as opposed
to established practice and the array of authority against them, I venture to think
that I have nevertheless supported them, and that, with the bare possibility of my
being right, ordinary wisdom demands t_hat the subject should be at least fairly look-
ed into, and that the difficulty, if found real, should boe met before the machinery of
Justice is abruptly clogged by the outside public discovering what I consider the

: ﬂlegahty of our proceedmcrs
+ 4. Idonot put forward a position from which there is no escape. I simulta-
- neously suggest the difficulty—illegality, and the simple remedy—legislation.
> 5. You will be aware that I submitted these samo views to you a year anda
half ago (8th November 1860), but, from the accident of my then position, failed to
obtain for them ahearing. ~This must be my apology for tlus pressmg their im-
portanco.

6. My thesisis thattho Subordinate Magistracy in this Presidency bave, as
the law now stands, no power to take primary cognizance of any offence without
special referenco in each individual case from the Superior Magistracy ; that the
Subordinate Magistracy have no authority to commit to the Scssion Court, till em-
powered by Government, under Section 38, Criminal Procedure Code; that, in any
case, they are prohibited by the local law for this Presidency (Chapter \XIV Crimi-
nal Procedure Code) from committing any but cases triable exclusizely by the Session

. Court and that, ifit is considered desirable to give them any of theso powers in this
Pmﬁldency, lerrwlatlon will be required. _
Primary Jurisdiction of Subordinale ﬁlung’rahs

No, 188.

7. WhatI contend for in the first instance 1s that Subordinate Magistrates of
the 1st and 2nd Class ave both meant by the Code of Criminal Procedure to bo
essontinlly subordinate, primary action being taken by the Police and the Superior
Macrlstracy, and the intervention of the Subordmato Magistracy being called in by

“the Superior Magistracy.
8. The inference from Scction €8 of tho Criminal Procedure Codeis that a

Subordinate Magistrate cannot ‘ take cognizance of an offence without a complaint,™
and from 66 that ho requires to be * authorized to reccive such a complaint
" without referonce from the Magistrate of the District;” and these inferences are
strengthicned by the wording of Section 273, wherein it is again adverted to, that it
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2 Proceedings of the Madras Government, Judicial Departm;n;,
16th May 1867, ' |

t

my’st be by some authority or law that he can be made * competentto entertain” ez

coceodioge, High Court, dated 29tk F _— suo motu, and as it has been ruled that

1pt be authorized to take primary cognizance.
Nos g.n dChaI;e;s XIV and X.V. of the ‘?’-‘iminal Procedure Code are, I believe, the
er which the Subordinate Magistrates haye elways been concluded to bave
) powersI. now venture to ’advanco they have .not. The wording * a Magistrate”
conce‘;‘;r; l;il;:c:t(:; Ifnsotzrlr}l;bmcmg S'ubordinate Magistrates also (SZCtion 1.;) ; but I
that is as I shall endeavo miﬂn‘;ltqm‘c‘ludo them, because there ismuch in the context,
10. Ifit be ur to show, l:epuc”nﬂnt(section 2) to such a construction.”
1t be argucd that the opening words of these Chapters ¢ a Magistrate

having jurisdiction i ea?? s )
3] in_tho case” point to Magistrates of dilferent powers, then I .

;egll))] znt?}?zéhﬁzr:;?tmtonded to point only to local jurisdiction ; for Section 256, as
extent of powers. ?Ifh (Pa—miughs %4.9'{“1 .15 injra), clears up the question of the
Joint. Lead Assist e “?r having jurisdiction” have the cffect of precluding

v ca S_S]“?tfmt’ Assmtant, and Deputy Magistrates from taking up cascs out
of their own Divisions, and so interfering with each other, and withc’jthepMagisfmfe

of tPe PL.SmCt’ who alone has jurisdiction conterminous with the District, and who
,Bgan 1s precluded by these words from going beyond the limits of his “;strict. I
‘ further argue that, apart from the question of primary jurisdiction, it is;eccw to
interpret these words as I do, if only to settle the minor question involved ir; t;?;m;

that of local jurisdiction.
. 11. ulIdthhapters X[Y and.XV applied equally to Subordinate Magistrates,
e.x;e W?ﬂ p ave l‘tlx}en no necessity for enacting for them the special Cluptor XVI,
as it would in such caso have buen, not only redundant, but ‘
it woald have been contradictory. ’ ’ u worse than Tedupddnt—‘-
D) - { s g s e
.14. ‘ Chapter. XVI, Section 273,in giving to Subordinate Magistrates their
procedure, states in so many words that it is to be that which is contained “ in the

th cannot be said to be in charge of a
Division, it is only natural that he should
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15. Tf, for the sake of an argﬁmentum ad absurdum, we admit that Chapter Xl.'.V
Section 256 doesapply to Subordinate Magistrates also, there isa palpable difficulty

in'the way. Whatis the Subordinate Magistrate to do when the case is one that

he is not competent to try, and at the same time not competent to commit to the
Session Court, 1t not being a case ¢ exclusively triable”” by the Session Court, or
perhaps not a Scssion Court case at all, but a Superior Magistrate’s? This again
ghows that Chapter X1V was never intended by the framers of the Code to include
Subordinate Magistrates. These difficulties are met in the only Chapter (XVI) tha’
refers to Subordinate Magistrates gencrally.

16, Ifit bo admitted that Chapter XIV does not apply to Subordinats hiugis
trates, then it follows that Chapter XII also does not ; for Section 225 refers to
Chapter XIV as the one under which the Magistrate in question would have
to act, and not to Chapter XVI. The Magistrate referred to in Chapter XIT
must, therefore, be such a Magistrate as is meant in Chapter XIV, . e., a Magistrate
with full powers, and in charge of a Division, and not a Subordinate Magistrate
empowered under Chapter XVI alone. ,

17. Scction 209 is another argument that Chapter XII was not
framod for Subordinate Magistrates. The special use of the words * the
Magistrate of the District, or other Officer exercising the powers of a Mag-
istrate,” would appear, at first sight, to indicate that the word * Magistrate,”
es ‘simply used throughout the rest of the Chapter (XII), without the description
hero added, could, on the principle expressio unius est ezclusio alterius, taken in con-
nection with Section 15, be fairly held to mean “ all or any Magistrates.” But I take
it as an indication that the legislators, while framing Chapter XII for Superior Mag-
istrates, did not overlook the fact that they intended, in & subsequent Chapter (XVI,
Section 273), to mako these powers and this procedure applicable, with a foew neccs-
sary adaptations, to Subordinato Magistrates in all cases which might Do referred to

them by the Superior Magistracy, and that, therefore, they purposely rescrved the

power of expressing themselves more explicitly in Section 209, than elsewhere in

that Chapter, in order that it might be clear that that Section (209) was an excers

rules prescribed. for the guidanco of tho Magistrato of the District in similar ‘([

1 cnses.’: The ¢ similar cases’ are, of course, those separately classed under Chapters ] } tion, and that they intentionally and - expressly withheld from Subordinato Magls-
XII, XIV, and XV, respectively. Tt follows, then, that the Magistrate therein referred. i trates the sovereign gift of merey. That
to is (by Section 275) declared to be “ the Magistrate of thooDistrict " or, wo may B Proceedings, Tigh Court of 11 Febrotry 1685 such was the intontion of the legislators
add, Magistrate with like powers, T r ! has been xuled by the High Court.

13. Chapter XVI, Section 275, subordinates the Police to tho Subordinate .- LY 18. Section 38 of tho Criminal Procedure Godo uppears t9 contemplato the
Magistrates in all cases referred to them under that Chapter. It must be concluded ‘i Superior Maglst:rato W1thflrmvmg from a Subordinate Megistrato no cases but those
then that this provision was necessary, the Police not being otherwise subordinated ‘. that he and his Subordinates are competent to try. Thore must, thercfore, bo a
to the Subordinate Magistrates, which, on tho contrary, aley.would already be, if R ‘ fallu.re-of Just.we, _Sec'flon 210 nOt“:ltthﬁﬂdll_lg, Wllcn a Sub-l.lagxstlzato is_ holding a
Chapﬁers IN, X1, XIV, XV, &o., inclu dod Subordinate Magistrites. ) \ :. . prehmmu.r); 1?%111”}' in an oxcl;swciy Session Court case, 1n which it is essential

14, Sections 276, 237, 278 of Chapter XIV tell the Subordinate Macistrate AR to the proof of the case that pardon & 1uld be tcndet:cd to one of the accgsed. The

. ‘ OE 1 the wuvor gistrato 5 Sub-Magistrate cannot tender it Limself,
what he is to do when ho finds the -case beyond his jurisdiction. The similar - Procosdings, High Coart, 11th February 1864, \cith Lo Iv to the Macis !
Section (256) contained in Chapter XIV is very differcntly worded. Tt takes for ;n‘:;h ;L‘;apl:) i :};1)3 oym pcz) N ;:himatgutmti
granted that there 13 no mtelm?dmto authority b.etwccn the Magistrato t!wrem “it. Neither can the Magistrate with full powers withdraw the case from him (Sec-
referred to and the Scssion Court; and such a Magistrate can only be a Magistrate tion 36), so as to exercise the powers of pardon himself. If the case is not an exclu-
with fu.ll powers. If Subo-rdmate ,Maglstrut.es also. weroe referred to, why should a ‘ : f gively Session Court case, the Sub-Magistrate may himself refer it to the Supcrior
very different course be luid down forthem in Sgctlons 276 and 277, Chapter XVI? - Magistrate (Scction 356), and then the Superior Magistrate can act under Section
¥
-'-‘nq--v-—p,,,-..i,.,‘,‘__f‘_'__ N ‘ /’/' Pl el e 3 I - - ~ - h . .
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Proceedings of the Madras Government, Judicial Department,
16th May 1867, -

209, but if it is & case of murder, for instance, an offence triable cxclusively by the
Session Court, then the Sub-Magistrate has no power to refer the caso to the
Superior Magistrate, and there must be a failure of justice, simply becauso the case
has unfortunately come before a Sub-Magistrale, instead of a Superior Magistrate.
This failure would not occur under Chapter XV1, and isanother argument that the
legislators did not intend that cases of this nature should come beforo Sub-Magis-
trates in the first instance without being referred, and it is a further evidence that
these difficulties can only be met by re-legislation. I

19. There are, therefore, a multitude of arguments in Chapters XV, XIV and
X1I, regpectively, that a Subordinate Magistrate was not intended to have primary
jurisdiction under them. They all castus back on Chapter XVI, as the origin of the
deputed powers of Subordinate Magistrates.

20. DBut, besides thinking that Subordinate
“ entertain cases” ez suo motu, * without reforence”
I am also of opinion that they are not competent to
-report of a Police Officer” (Section 273).

21. ‘There appears to be no scparate procedure in  cases brought up by the
Police. Chapter IX, which treats of them, does so with reference to tho action of
the Police alone, and unless it be in Section G3 (in Chapter IV), tho Magistrate is
no where, that I am aware of, instructed to * take cognizance of any offence which
may come to his knowledge” by means of the Police or otherwise, The Magistracy
are given no powers under Chapter IX, and aro only described sufficiently accurately
for Police purposes ; even the words any Magistrate” used in Section 135 are
shown by the context not to mean a Subordinato Magistrate, for no Subordinate
Magistrate has power under this Act to “ depute” another Subordinate Magistrate.

The Subordinate Magistracy are, therefore, excluded, as shown in paragraph 8 of
this letter,

22. DBut there i3, not only negative, but positive proof that Subordinate Mag-
istrates - are excluded from taking action under Chapter IX. Tho Polico ate
required to lay their information (Section 135) and their cases (Scction 158) before
the ““ Magistrate having jurisdiction ;” and, as I have already endeavoured to show,
a Subordinate Magistrate has no jurisdiction till it is specially deputed to him, in
each individual case, by order of the Superior Magistrate,under Scction 27 3—Chapter
IX gives the D’olice no authority to enhance tho powers of any Magist

Magistrates have no po{ver to
from tho Superior Magistracy,
cntertain them even “ on the

rate by laying
before Lim g case which ho is not other-
wiso competent to entertain.  This much
has been admitted by tho Advocate

Prooeedingn of Government, Judicial Dopartment, of 20th
Beptember 1565, .

23.  Though the Iigh Court ruling,
marginally noted,hasimmediato referonco
ouly to the question then at issue, namcly
the power to commit, it also touches my argument, in that it rules that Chapter
XXIV is such a law a3 is contemplated in Scction 273, and, if this bo so, it may be
argued that it has the force of giving Subordinato Magistrates in this Presidency
power to entertain without reference.

2¢. The Iligh Court ruling is chiefly hased on the usc of tho unqualificd and

Procecdings of Iligh Court, 24th April 1365.

imperative word “shall.” That word, as used in Scction 356 (the one relicd on),
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only aflects the class of cases alluded to in that Section.  All cascs triable by .1 st
and 2nd Class Sub-Mugistrates are, therefore, left yualtocted therehy, und the questu.)‘n
about tho powers of Sub-Magistrates to cntertain such cases without reference stitl
remains in the position in which I have left it. o

25. The sume imperative and unqualified word, “shali,"“ocbcdrs again in tho
next Scetion of tho same Chapter (XXIV), and lest it should be.e used I‘J,g:\lm.:‘.t me to
dispose summarily of the question, with rc-forenco. to Sub—Ma;:nstmtcs casey .also, I
take leave to point out that this word, “shall,” 1s not pccnlm.r to the t:pcc‘nﬂ law
made for this Presidency. It is equally used in the similar S&:CEIOD, 276, in (:-haptcr-
XVI, and yet it is not argucd that it has ths effect _0{', giving Sgh-llagstra"cos
primary jurisdiction under that Scction or Chapter. If .1t is not suflicient authucil‘;l?;
in Chapter XVI, which is specially dcvo.ted to S-ub-Mag'lstr-'ntes, muc.'h less wo : ﬂl,
bo =0 in a Chapter (XXIV) dedicated to a very dilfereut object, and silent, I may oy

ararraphs 29 to 32 infiw), ubout Sub-Magistrates. .

(paméj(;q thowever, thefﬁrz’t Section of Chapter I1, which dccla.res‘ th'e _].unsdxchon a{lf
the several Courts, is careful to provide that,in exercisixlg that ._]uns.dxctlon, the{‘{s‘?;lv
be ‘fguided by the provisions of this Act,” and there is nothing in (?haptcr X2 Y
to show that the Subordinate Magistrates of this Presidency are epf:c”lally excn:pte
from such an obligation. Section 556, while it says * sh.ull 'coumut &e., dofors It)o;
touch the question of their power to cntertain; that question is, therefore, unaffvete

- . « . \ N . _,d ' .
by Chapter XXIV, and remains in stafu gio. The most, therefore, that can be argue

from Section 336 i3 that Sub-Magistrates in this Presidency *shall comwit” such
cascs as they have legally entertained. - )
27. T hold, therefore, that the questions anent the power of Sub-Magistrates in

this Presidency to entertain and to conunit are two distinct matters, and that, what-

ever may bo the decision about one—the power to commit, tho other rcmmn;
unaffected thercby, and still has to be weighed with reference to the arguments

rd.
have put‘ forwa Power to Commit. A

98. While on the subject, however, I will venture to qucstion separately

. whether Chapter XXIV does give Sub-Magistrates in this Presidency the exceptional

| power to commit to the Session Court, without being empowered under Section 38.

29, Chapter XXIV, I have ventured to state, is dedicated to a very different -
B objcct. ;md is silent about Sub-Magistrates. Not only docs the heading, but also tho
! )

‘ X that it was framed, not for Subordinate Mag-
E YVIIOIO bol()lytoff ﬁ;ztgru?oiif’égsr‘:;s Tho Chapter has only. four Scctions, an-d, in
i :S:gjgz’ncz w;)th tho heading, the first and last are devotc\(.l to giving Subordmatccla
! Judees and Principal Sudder Amecns their powers and their px:ocedure ;fttlus“ta?ccor:lt
’;\clas;ﬁes the cascs to bo committed to them; tlfe third, th.oso wl.uich arego otho se1

| ¢o thoem. The Superior Courts in this Presidency, being different from os?.m
| ot lerln it became neccssary, I argue, to classify the work to be done b.y each, with
I Bcnfi ) n;ore particularly to apportion that to be done by the SL.lbordmu_te inx’dges
} va;. Principal Sudder Amcens, for whom the Chaptor was, I s.ubrmt, especmllg 1;::u:n
' od. According to the usage in this Presidency, the Subo.rdmate Judges an 1 Prin-
e Sudder Ameens’ Courts were meant to relieve tho Seﬁfnon Courtg and Muglstrac:v
| ope! uh as possible. Hence, in Section 356, tho Subordinate Magistratcs are posi-
i ?fvg;l;rohibpﬁed from committing to the Session Court any cases that might also
| be tried by the Subordinate Judges and Principal Sudder Ameers. Tley arc dcfi-
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‘nitely debarred . .
othcg r ba'd ' -fr()m exercising the discretion allowed to Subordinate Magistrates in
g “residencic Y Japt] - =}

r Presidencies under Section 278 ; and ull the cases in which a Bengal Subordi-

nate Magistrate w Jeo Niis 8 .
ot \}:’niigttct“ ")11@ exereise 1'1'13 discretion under Section 278, the Madras Subor-
: Hagistrate 13 positively directed to send either to Subordinate Judges, Dri
cipal Sudder Amcens, or the S . . mnate Jurges, LIt
) a Superior Magistrates. This, therefore, would account
)

for the use in this place of the imperative word  sliall

30. I argue, theref;
. y theretore, that the word ¢ "
‘ ord “& as fore i I i
on extraneos mattenfho by 1O dtlmll has force, not in conncetion with
subordinate Magistrates, but with the imme-

diate subjec . .
. subject of the whole Chapter, ramely, Subordinate Judzes and Principal Sud-

der Amecus, and t!

| 8, 1c class of cases of whi 1

! ' ases nch they are intended to reliev ‘581

Courts, on t11c~.one side, aud the Magistracy on theother 7 releve fho B
31. But it may yet be ar , '

XXIV refors to Subordinate Mugistrutes, and th

that no part of the Chapter refe at, consequently, it cannot be said

11:0:3;;1:1?'}[ A. ‘c"ml’ﬂ,ri-‘w‘on of this Section with Sec-
(;“0 1s nearly a transcript of the otlier Tli{‘;t:’;“ %hipterl(gvn; o
deserintion of th o S :re are only two differences : one 1s tho
o on{)ittcd_ T]TOS:;:E?{J;?K Mii;lstrate, 10 which the words “ having jurisdiction”
dinato Maristrate evenlt] _‘Vl‘)uh not appear to be intentional, so that any Subor-
this Sccti;’n ‘ ’t] ' 19“:{1 He lm(_i not jurisdiction to try, might still act under

: y for the word “tried" implics that ho had jufisd?ction to try; the
sentenca being too involved nnzr\ ‘tf) %); a casual one, made simply to prevent the
of Subordinate Magistrates l,JL ! voul beo only‘nnothcr argument that the ppwers
it was neither necessary nor i fo epectully provided for clsewhere (Chapter XV1),
The other differenco i,:t} t - ended to provide for them liere (in Chapter XX1V).
dinate,” that L‘Iaﬂ'istratomi; ;?icad of tho words « Magistrate to whom ho is subor-
the objectin imser?hlg this Scctioz a;f:‘nz:f]g d_(:ﬁned 3 and this would appear to be
er the Magistrate to whom they t:re s;ubo;;'mse
nate Judges and Prin(-ipul Sudder Amcen m?te
under this Chapter, }exe

might not also be the Subordi-
reising the powers of a Magistrate

32. I have gaid al e TV
trates, and that ever Eﬁ;f’ that Chapter XXIV is silent aliout Subordinate Magis-
Courts, whether of t1}17 Ses flon mad? of them i only with reference to the Superior
! edess1on or Subordinate Judges or Magistracy, and to this

niay be added t AR 1. . =
y ed the fuct that, while tho Chapter doces not fuil to give to Subordinate

Judees and Prine :

ges and Principal Sudder Ameens their procedure and powers, it, as might bo
procedure. If they aro ton;‘cjt undf};eds_ub?rdimtc Magistrates neither powers nor
80 ; they can, therefore, act under {h4 lm]ulaptor’ they areno whero told Low to do
Chapter XVI. Chapto,r XXIV, if lt oc;i)quczlal-)tle? thet 18 dm‘ote('l to them,.namcly
only restricis their powers. It deprives l’\I S)t llltg for.SUbOrdma_to Magistrates,
powers that aro elsowhere eiven ¢ P . Aa 1‘?;3 Subordinate Magistrutes of tho
tion 278 in C rr o n to other Subordinate Magistrates (¢ e., under Sec-

3‘3 llllf(l.haptor R_\ I, sec puragraph 29 supra).

XX1V .rri\'osltslx)lobsgdr?:;t: ! \ﬂlla:- ‘nexthcr 356, nor any other part of the Chapter
thoso g,;i:'ml in Chanter YOVi a°1btr:f‘tes 1y powers at oll, any powers other thun
trates nn(-lvr tlnjt CI])u f‘ ’ 1:}1en N fol:'ows that, liko all other Subordinate Magis-
Act.” Seetic or tpter (XVI)’ they “shall Le guided by the provisions of this

’ .Lu.mn 21, and require {o Lo empowered to comanit to the Sussion Court
undir Section 38, The power to commit involves the power of izsuing a‘n. impera-

gued that the only remaining Scction, 357, of Chapter

y it might bo open to doubt wheth- -

B

“to take primary ¢

entertain opposite views of my own,

DProceedings of the Madras Gorernment, Jz.tdic;alulv)epartmenf;
) | 16th May 1867, o

tive order to the Session Court, and the order is specially framcd in the Code—*“and
I hereby direct that L bo tried Ly the said Court on the said charge’— and the
Scssion Court has no power to contravene this order, by deciding, on a perusal of
tho record, that the casc is unworthy of triul. The Session Court is Jound to try it,
1t is, thercfore, proper that the Subordinate Magistrate should derive this authority
from some higher power t?;m the Magistrate—some power superior to the Session
. Court. Under Scction 38, bLe must
T Goreroment, Judicial Depariment, of 158 deriyo it from the Government, and the
Magistrate cannot give it under Chap~
ter XVI, nor does the Subordinate Magistrate possess it under Chapter XXIV.

34. Madras Act III of 1865 is evidently framed on the presumption that
Subordinate Magistrates have power to take primary cognizance of offences cre-
ated by the Indian Penal Code, and procecds to give them like powers under all
special and local laws. It is, however, only a presumption the arounds of which
are no whero given. Such presumption cannot, I imagine, be held to afect the
dircct law to the contrary, and such I have, I trust, ghown the Criminal Procedure

Code to be.

-Summary.
ument, therefore, is that Subordinate Magistrates

der Chapter XXIV ;that they can only act under
lly referred to them by the Superior Magistracy;
and that, consequently, they must not enly be empowercd under Section 38, but, on
account of the exigencies of this Presidency, they require to be given by law the
power to take primary cognizance, and that, though empowered by Government,
under Section 38, the Government itself is debarred by Section 356 from giving
o Session Court any but exclusively Session Court
Cases; so that if, as would appear from
the orders marginally quoted, it is con-
sidered desirable ‘that they should be
also to the Session Court, legislation will be required

55. The end of my arg
liave no powers given them un
Chapter XVI, in cases individua

them power to commit to th

goddor Court Proceodings, of 28rd Docember 1561, i

able to commit otlicr cases

for this purpose also.

3. I know that what I have above argued is opposed to the rulings mar-

ginally quoted, but I still venture to
submit that, under Section 356, oven a
Subordinate Magistrate who lLas been
empowercd under Section 38 to comuit -
nevertheless restricted from committing to thé Session
harged with oflences trialle exclusively Ly that Court.
b-Mugistrates should have the power
and it was consequently

a3rd Decomber 1561,
¢8th March 1882,

Procecdings Suddor Court,
" Do, - do. l :
Do, High Court, of 11th April 1865, -

to the Session Court 1s
Court any but ‘¢ persons ¢

7. Ifit wasdecmed cssential that Su
ognizanco under special and local-Jaws,

t Madras Act III of 1863, much more, I argue, i8 it ncces-

found necessary to enac : .
Lis Presidency, with reference to

sary that they chould have the same powers in t

offences created Dy the Indian Penal Code. , |
3., My apology for quoting throughout this letter the authoritative rulings

of the High and lato Sudder Courts is simply that it might not be presumed I had
overlooked them, and that they might not bo quoted as delinite settlements of the
question, for they ‘do not profess to make, but simply to declare, the law.

" 59, T would wish to guard against the possible conclusion that, because I
I fail to recognize my obligation to obey the
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rulings of the Hlo'h Court. Though for nearly three years dissenting, I trust Thave

not failed in this respect. I have only ventured to think, not to act, for myself,
in a matter wherein I am bound by superior uuthonty

40. I may also add that the question of primary jurisdiction is one with

* which the High Courthas not yet dealt as a whole, except to declare it ono that
it is not its duty to consider..

Proceedings of the High Court of Judicalure at Madras, 19t I’ebruar_/ 18G7.
Tead letter, dated the 9th iustant, from the Acting Sossion Judgo of Chingleput, questioning
“the authority of Sub-Magistrates to entertain complaints without refercuce, or commit without
being empowered ; suggesting legislation ; and proposing other minor questions.
1. It is not the duty of the Iligh Court to occupy itself with the consideration of such

general questions upon the provisions of the Codes as loisure or ingenuity may enable a Lower
Court to suggest for discussion.

.2, The Acting Session Judge must bo content to guide himself by those constructions of the

Codea which possess the authority of this Court, and to accept as to other matters tho general '

and establizshed practico recognized by this Court.
(True Extract).

(Signed) P.P. IIUTCHINS,

el ' Registrar Appellate Side.
To the Acting Session Judge of Chingleput.

' (True Cory). ‘
(Signed) 1. S. TIIOMAS,
Ag. Session Judge.

No. 189. OrpER THERTOY, 1€th May 1567, No. 807.

The Government concur in the opinion expressed by the onorable the Judges
of the Iigh Court in their Proceedings of the 10th February last. Itis clearly no
part of the duty of the Oflicers presiding over Lower Courts to propound, or of tho

_High Court to solve, abstract questions relative to the construction and scopo of tho
Criminal Procedure Cude ; still less does it full within the province of Government
to enter upon the consideration of legzal questions, on which the highest Court of
Criminal Judicature has, in part at least, expressed an opinion.

2. The Governmcnt deem it necessary to intimate to Mr. II. 8. Thomas that
it 18 his duty, in his eapacity of Civil and Scssion Judge, todcal with the cases which
come before him according to the Codes of Civil and Cnmmal Procedure, as illus-
trated and cxplained by the rulings from time to time emanating from, and impres-

sed with the authority of, the Hich Court, and that any points raiscd in actual prac-.

tico must, in the absence of authoritative ruling or precedent, bo disposed of by him
to thoe best of his judgment, subject to appeal to, or revision by, the Iligh Courts
with whom the authoritative decision ult: mately rests, and to whom the Govern-

nient Jook to bring to their notice any crrors or omissions in the soveral Codes,
requiring legislative action.

(True Extract).

) o | : C]Zl.e/‘ S(.’Cfefary-

To H. 8. Thomas, Esq.
Exd. J. 1I. Burns,
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