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Proceedings of the Madras Governmenl, Judicial Depariment,
1st May 1867,
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No. 23.  Read the following letter from the Officiating Under Secretary to the
Government of India, to the Seeretary to the Government, Fort Saint
George ; dated Fort William, 10th April 1867, No. 75,

Freign Departiment,

Judicial,

"I am directed by the Governor General in Council to forwar d, herewith, copy
of a circular letter, this day issued to Political Officers, on the subject of the execu.
tion of the decrces of British Courts in I'oreign States,

2. His Excellency in Couneil will be glad to receive, and give due considers-
tion to, any remarks which Iis Lordship in \Council may favor the Government of
India with, on the question.

CIRCULAR.

From the Secretary to the Government of India, to the Chief Commissioners of Oudh and British
Burmah ; to the Commissioners of Mysore and Coorg ; to the Residents at Hyderabad
and Nipal ; to the Agents G. G., Central India and Rajpootana ; and to the Political
Agent, Munnipore ;—dated Fort Willium, 10th April 1867, No. 74,

Foreign Department, ; "

Letters from certain Political Officers e oM vt S R IR o S
B T m st o = e

e T E e i T A : : have been laid before the

Governor General in Council, _objecting to the Resolutian,v No. 23, dated 81st J anuary last, on the

exseution of the decrees of British Courts in Forcign States, and the subject having bpe’n under

farther consideration, I am now directed to communicate to yau-thetfulluwingv observations ;)f His

Excellency in Council on this important matter. ]

2. The principle on which the décrees of one country are recognized by the Courts of another
country rests on the following broad consideration :— :
‘¢ 1t is the province of every ;sovereigny.y to administer justice in all places within its own territory and under

" ig‘pwn Jjuriadiction, to lak‘e .cognilzuncr: -of the cont.ruvu'rsies that arise within it, (_Jther nations ought to respect

i this right ; and as the mluymsuahon of justice necessarily ‘x'cqni'ras that every definitive seutence, regularly pronong.

" eed, be esteemed just and executed as such, when once & tause in which foreigners are interested has been docided

** in formthe sovereign of the defeadants ought not to hear their compliints In consequence of this right of juris.

** diction, a decision made by the Judge of the place, within the extent of his authirily, ought to be respected, and to

‘! take effect, even iu foreign conntries.”* : .

3. Exeeution must, of course, be sought under the judicial procedure of the country where
the decree i1s desired to be enforced, and jt is open to the Court in which application is made
to question the judgment, and to admit evidenceimpeaching it, on the ground of want of Jjurisdic-
tion, of imperfect notice, or of any patent fraud or false statement affecting the decree ; but
where there is no such impeachment, a deeree, if founded upon regular judicial proceedings,
should be recognized as conclusive by the Courts of all other countries.

4. The Governor General in Council thinks that there is no just reason why this equitable
principle should not be recognized throughout India. The difficulty consists in the great variety
of judicial practice prevailing in the Governments and Chiefships of the country, and the entire
absence frequently of any regular Courts or system of legal procedure. ‘

5. Wherever there are regular Courts, His Excellency the Viceroy and Governor General
in Council would leave the decree-holder himself to apply for execution through them. Buag in
many Indian States there are no regular Courts of civil justice, and no recognized distinetion be-
tween the Government in its executive and in its judicial capacity. In such cases, all that can be
done is to provide that the decree shall be brought to the notice of the N ative Government in
order to its being recognized and put into exccution, so far as the system in fores under the adn;in.
istration will permit. This can best be done by the decree-holder submitting his application to
the poliﬁ"lcal representative of the British Government, who should transmit the application to

-

® Sce Siory’s Conflict of Laws, Chapter XV, Soction 583, T
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the Native Conrt, with the recommendation that the decree be recognized, and effect given to it
in whatever way the system of administration will permit, The degrec and the mode in which the
application should be pressed must depend on conziderations relating to the particular administra-
tion prevalent in the country, and to the merits of each case, on which points the political autho-
rity will be the best judge.

6. Lastly, on the question of reciprocity, His Excellency in Couneil quite admits that the
practice should, as far as possible, be reciprocal. But here a dificulty arises. Under the British.
Government, as under all civilized Governments, the Civil Conrts are separate from the Executive
Government, and exercise their functions independently. The Government can act on'them only
through the Legislature. It might be reasonable to expect that the decree ofia Court in a Native
State, bearing on it the marks of having been passed after regular investigation and under the
generally recognized prineiples of Judicial procedure, if presented for execution in a Bntlsh Court,
would be received and recognized in the manner explained at the beginning of this letter. At any
rate, it has yet to be shown that our Cour}s wonld offer objeetxon and it will then be txme enongh
to consider the polnt.

- 7. Inrespect of States possessed of no regular Courts and judicial system it is evidently
impossible for our Courts to take cognizance of informal requisitions, resting upon no legal guar-
antees. And if here we cannot offer reciprocity, it is only because, under the conditions of the
case reciprocity is impdssible. But the defect subsists simply in consequence of the backward con-
dition of the Native Governments, and may, at any time, be cured by the establishment of regular
Coarts, guided by the judicial principles recognized by all civilized States ; and this being the
case, His Excellency in Council conceives that the complaint of want of recxproclty falls to the
ground.

8. Such are the instruetions which the Viceroy and Gcwernor General in Council purposes

. b0 issue on this subject. But, before doing so, His Excellency in Councll will be glad to cong;der
any modifications which you may think proper to suggest.

No. 24. OrpeR THEREO\' lst May 1867, No. 705, 5

"The foregoing letter and its enclosure will be commmucated to the Rem%
in Travancore and Cochin, and to the Political Agent, Poodoocottah, with

that they will furnish Government with an expression of their views on t
tion referred to.

2. Ordered, also, that the followmo letter be sent to the Honowthe Chief
Justice of the High Court. : :

eqn
ques-

(#igned) A. J. ARBUTHNOT,
Chicf Secretary. .
No.25. To the Honorable SirC. H. SCOTLAND, K., Chief.Justice of the High

"Court of Judicuture, Madras; dated Fort Samt George 1st May 1867
No. 7086.

Iam directed to forward copy of a letter,* and of its enclosure, from the Go-

vernment of India, on the subject of the
execution of the decrees of British Courts
in Foreign States, and to request that

* No. 75, dma 10¢th A'prn 1867,

you will be good enough to favor the Gevernor in Council with any remarks or °

on the subjeet.
(Slgned) A. J. ARBUTHXOT,
fmef «Sm‘lary
+

suggestions which the Honorable the J udies of the High Court may hage to make

Exd. J. 1. Burns.
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