I .\\’ Reed.

Regd.

BGoberment (18971 of Fladeas.
' JUDICIAL.

S u———y

_ | Enclosurqs
1897.
- Spare copies -

- G.0., No. 504, 6th April 1897,

APRIL.

Communicating to all District Magistrates tho opinion of
tho authority possessed by Divisional Magistrates under sectio
to hear appeals in local arcas to which they are transferred.

Authority to hear Appedls. o

n 407, Criminal Procedure Cude,

the Advocate-General .regér(]ing '



AL r P e b

{-::,./’ o \-' (““.?:'f"' '-":3. -

A o A,

9 __ No. 504, Jupictar, 6ta Arrin, 1897, ‘

e

GOVERNMENT OF MADRAS,

JUDICIAL DEPARTMEN"I'.

Reap—the following papers :—

From C. H. MOUNSEY, Esq., Acting Collector and Distri .
to the Chief Secret’ary t0 Govec;nment, dated Z;fhrlitI Magistrate
No. 303—MLR. )

I have the honour to report the folldwing for orders:—

M.R.Ry. Gopalan Nayar Avargal, p.A., B.L., the Divisional Mag; .
kal, refuses to accept any appeals made to him on the ground Itai:gﬁ:t;: te of Némak.
to take them. His argument is to this effect—section 407 of the Code II;COmpetent
Procedure is the only section in the Criminal Procedure Code which deol Tmina]
presentation of appeals from convictions on trials held by Magistrates of t}i1  With the
third class ; that though he is a Divisional Magistrate of the first class, gan det;econd or
is empowered by the Local Government to hear appeals, yet, asthe Dis,trict M ough he
has not specifically. empowered him under section 407, Criminal Procedur i(lngStrato
hear any appeals in his present sub-division, he is not justified i hearin e Code, to
acknowledges that when he was originally made a first-clasg Maoistrateg aagy. He
charge of a division, the District Magistrate empowered him to e o4 put in

Sal
arch 1897,’Rez;.ei,nxi

NI . T ear s
; then division. Since it is the custom in all the districts of the 2Ppeals in hig

S . Madra :
so far as I am aware, for the District Magistrate to empower Divisiona} osfﬁferf: I&eﬁg
ar

appeals in their division when they are originally created first-class Magi

o?%pinion that section 40, Criminal Procedure Code, providing for tlgacg(:;ttﬁtss; I am
the powers of officers transferred, covers the present case and renders needlesg ance of
directions of District Magistrates to hear appeals whenever the Sub-DiVisionél Shpfecxﬁc
trate is transferred elsewhere. The general practice is at any rate based u agis-
idea, and it is nowhere the custom, within my knowledge, for a District Mgol_l this
to direct that a Sub-Divisional Magistrate of the first class on being transt gistrate
his district shall hear appeals. erred to

The Deputy Magistrate disputes the legality of this rocedure, o
that section 40 only refers to powers given by the Ifrocal Govgrnment eandrii::? alﬁ'leuqs
is quite true that he carries his appellate powers granted him by the I"ocal Gove‘: ile it
from one local area to another under section 40, Criminal Procedure Code, yet It]}rln'en.t
not enough. The District Magistrate’s specific direction is necessary to en;ﬁie hi 15 18
exercise the appellate powers granted by the Local Government, and section 401131 to
not touch the fact that in every case of transfer a specific direction to hear o
over the new local area must be given by the District Magistrate. Ppeals

I am loath to specifically give the direction the Deputy Ma istratc

give, because if my idea of the construction of section 40, I())riryrllinalgPrtoréletguarsjI 2}::12 to
correct, there is no need for it and because 1t will be an admission that the gen J l?
procedure of past years in mﬁ.my'plaees, I think, has been utterly wrong, Ty g uff‘
true that my opinion is not binding upon the Deputy Magistrate, and Perhaps hequ o
say that even the construction that Government may be pleased to 2y
will not bind him, but_ I think if quernu}e.nt do happen to concur in my beljef th

Deputy Magistrate will accept their dec;smm Whether my opinion be righ,t 0:
wrong, I respectfully rqquest that thg earliest orders possible may be issued by wire if
thought advisable, as in the meantime the appeals the Deputy Magistrate Ieceives

give to the sectiong |
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GOVYERNMENT OF MADRAS.

JUDICIAL DEPARTMENT.

Resp—the following papers :— ‘

From C. H. MOUNSEY, Esq., Acting Collector and District Mag
to the Chief Secret agistrate, Sal
| I\?o. §03 —fg{ 'R.ecre ary to Government, dated 27th March 1897” em,

I have the honour to report the follbwing for orders:—

M.R.Ry. Gopalan Nayar Avargal, B.A., B.L., the Divisi :
kal, refuses to accept any a%peals made, to him on the grozlggaltgzgﬁzt?t? of Ndmak-
to take them. His argument is to this effect—section 407 of the ( ds incompetent
Procedure is the only section in the Criminal Procedure Code vsrhicho ; of Crimina]
presentation of appeals from convictions on trials held by Magistrates of &fﬂs with the
third elass; that though he is a Divisional Magistrate of the first class de second or
is empowered by the Local Government to hear appeals, yet, as the Dis’ta'n rough ho
has not specifically empowered him under section 407, Criminal Proc;&Ct Magistrato
hear any appeals in his present sub-division, he is not justified in hearj ure Code, to
acknowledges that when he was originally made a first-class MaOistr;? g any. He
charge of a division, the District Magistrate empowered him to hear e and pu n
! then division. Since it is the custom in all the districts of the Madraa prcals. in his
so far as I am aware, for the District Magistrate to empower Divisional SfﬁPresndenc
appeals in their division when they are originally created first-class Mao' tc L pear
of opinion that section 40, Criminal Procedure Code, providing gistrates, I am
(tillle powers gf Dofﬁeers It[[ransferred, covers the present case and 1
irections of District Magistrates to hear appeals wheneve -Divis; .
trate is transferred elsewhere. The ggnemplp practice is atr g:% Sr‘;?eDll)Vl&gnal Magis-
idea, and it is nowhere the custom, within my knowledge, for a Dist;-lisi ﬁPOI} this
to direct that a Sub-Divisional Magistrate of the first cla,ss on bein tc. agistrate
his district shall hear appeals. g transferred to

The Deputy Magistrate disputes the legality of this -
that section 40 only refeys to powers given by %he If’ocal Govg:gfxfg:lltr e;deti mamt_au}s
is quite true that he carries his appellate powers granted him by the 1’40031 G at while it
from one local area to another under section 40, Criminal Procedure Cod overnment
not enough. The District Magistrate’s specific direction is necessary to e;;’gletgbls '
exercise the appellate powers granted by the Local Government, and secti(z,1 Zolm to
not touch the fact that in-every case of transfer a specific dire,ction to hn does
over the new local area must be given by the District Magistrate. ear appeals

I am loath to specifically give the direction the Deput ;

give, because if my idea of the construction of section 40, Iél’ir{)iﬁﬁglg?ggggua:k%xr&e to
correct, there 18 no neeq for it and because it will be an admission that t}f ode, 18

rocedure of past years in many places, I think, has been utterly wrong I: general
true that my opinion 18 not binding upon the Deputy Magistrate, and per.ha ) 1}? quite
say that even the construction th'at Government may be pleased to give to tl?e e ma
will not bind him, but_I think if Government do happen to concur in my } f’e Cftxons
Deputy Magistrate will accept their decision. -'Whether my opinion %e en 1eh,t the
wrong, 1 respectfully request that the earliest orders possible may be issued by %;-ireoilf'

for the continuance of
enders needless Specifie

thought advisable, as in the meantime the appeals the Deputy Magistrate Teceives

Ref, on
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GOVERNMENT OF MADRAS.

. JUDICIAL DEPARTMENT

Resp—the following papers :—

From C. H. MOUNSEY, Esq., Acting Collector and Distrl )
to the Chief Secret S istrict Magistrate
N g oy peeretary o Government, dated 27th March 1897,’Rsalcm’

I have the honour to report the fﬁlléwing for orders:—

M.R.Ry. Gopalan Nayar Avargal, B.A., B.L., the Divi] :
kal, refuses to accept any appeals magde’ to him on theDézgtsllggaltai%Stfat? of Némak.
to take them. His argument is to this effect—section 407 of th (? 'S 1hcompetent
Procedure is the only section in the Criminal Procedure Code wl?‘ hOde of Crimina]
pr?sentatlon of appeals from. convigtions on trials held by Magistratlc deals with the
?hlrd class ; that though he is a Divisional Magistrate of the first des of the second or
is empowered by the Local Government to hear appeals, yet, as the :z[t)s§, and though he
has not spec1ﬁcally empowered him under section 407, Criminal i 1strict Magistrate
hear any appeals in his present sub-division, he is not justified in 1;. ocedure Code, to
acknowledges that when he was originally made a first-class I\I;Jw'ezt Mg any. He
. charge of:' a division, the District Magistrate empowered him to fls rate and put jp
- then division. Since it is the custom in all the districts of the Mea(;- 2ppeals in hig
so far asI am aware, for the District Magistrate to empower Divisioﬁ fas oresidene
appeals in their division when they are originally created first-clagg I\?I1 oifeers to hear
of apinion that section 40, Criminal Procedure Code, providing for th agistrates, T am
tl}e powers of qﬁicgrs transferred, covers the present case and t;enderse continuance of
directions of District Magistrates to hear appeals whenever the Sub Dl'le‘e('ness “pecific
trate i3 transferred elsewhere. The general practice is at any ra t(; II)VISmnaI Magis.
idea, and it is nowhere the custom, within my knowledge, for 3 D; ta.sed upon thig
to direct that a Sub-Divisional Magistrate of the first cla’ss on bei sict Magistrate
his district shall hear appeals. being transferred to

The Deputy Magistrate disputes the legality of thi :
that §ection 40 only refers to powerg given by tghe I?:)cal t(l‘ﬁ)svgfgfxfg;:tr eZdei Inam@aix}s
is quite true that he carries his appellate powers granted him by the Lo 1 (t} b whilo it
from one local area to another under section 40, Criminal Procedure gdd Overnment
not enough. The District Magistrate’s specific direction is necessary too e’get this is
exercise the appellate powers granted by the Local Government, ang ge etx_m o to
not touch the fact that in every case of transfer a specific dire’ction tc xI‘im’ 10 does
over the new local area must be given by the District Magistrate, > hiear appeals

I am loath to specifically give the direction the D i

give, because if my idea of the construction of scction 40,e Iélll';crjx:iiﬁlgll’sxg atg asks me to
correct, there is no need for it and because it will be an admission tie tum Code, is
procedure of past years in many places, I think, has been utterly Wron: tllxe general
true that my opinion is not binding upon the Deputy Magistrate, and perh L1 quite
say that even the construction that Government may be pleased t'o givé) t talf)s o oy
will not bind him, but I think if Government do happen to concur in o 1;3 sections
Deputy Magistrate will accept their decision. Whether my opiniOnmly) elief, the
wrong, I respectfully request that the earliest orders possible may be issuedebngh.t or
thought advisable, as in the meantime the appeals the Deputy Magistrate yrevgge .

‘ ‘ 1ves
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GOVERNMENT OF MADRAS.

JUDICIAL DEPARTMENT.

Reap—the following papers :—

From C. H. MOUNSEY, Esq., Acting Collector and Distri

: triect Magi
to the Chief Secretary to Go > agistrate, Sal
No. 303—2LR. Y vernment, dated 27th March 1897, Ref, on

I have the honour to reportrthe following for orders :— '

M.R.Ry. Gopalan Nayar Avargal, B.A., B.L., the Divisi :
kal, refuses to accept any appeals made to him on the égfllggaltlﬁzghlstfat? of N4mak-
to take them. His argument is to this effect—section 407 of th (()3 18 ncompetent
Procedure is the only section in the Criminal Procedure Code w}?’ hOde of Criminal
presentation of appeals from convictions on trials held by Macistmtm deals with the
third class; that though he is a Divisional Magistrate of the first des of the second o
is empowered by the Local Government to hear appeals, yet, as the :2;5,? > and though he
has not specifically empowered him under section 407, Criminal P 1strict Magistrato
hear any appeals in his present sub-division, he is not justified in goce_dure Code, to
acknowledges that when he was originally made .a first-class Maf,'e: "ng any, He
. charge of a division, the District Magistrate empowered him to fls rae and put in
- then division. Since it is the custom in all the districts of the Mea(;- abp eals. in his
so far as I am aware, .for the District Magistrate to empower I)ivisiog ;as Presidenc
appeals in their division when they are originally created first-class ]}? officers to hear
of opinion that section 40, Criminal Procedure Code, providing for th agistrates, [ am
the powers of officers transferred, covers the present case and ?enderse o] mance of
directions of District Magistrates to hear appeals whenever the Sub Dl']e-e dless epecific
trate 1s transferred elsewhere. . The general practice is at any rat; ll)wsmnal Magis-
idea, and it is nowhere the custom, within my knowledge, for a Di ta,sed upon this
to direct that a Sub-Divisional Magistrate of the first class on b et agistrato
his district shall hear appeals. ¢ing transferred to

The Deputy Magistrate disputes the legality of this procedure. e maintaing -
. intaing

that section 40 only refers to powers given by the Local G

is quite true that he carries his appellate powgrs granted hi(g%‘; ?ﬁ: tI’,oamll that while it
from one local area t9 a_nother under section 40, Criminal Procedur éa Govem“{ent
not enough. The District Magistrate’s specific direction is neceséau':f3 to()de’get this is
exercise the appellate powers granted by the Local Government, and s¢ etl.la le him to
not touch the fact that in every case of transfer a_specific dire,ction tc lon 40 does
over the new local area must be given by the District Magistrate o hear appeals

1 am Joath to specifically give the direction the D i

give, because if my idea of the construction of section 40,e %I;itriiifslgllftgatg asks mo to
correct, there 18 no need for it and because it will be an atdmissionrtfl0 ture Code, is
rocedure of past years in many places, I think, has been utterly Wron: the general
true that my opinion is not binding upon the Deputy Magistrate, and perh 1 is quite

_say that even the construction that Government may. be pleased to ivs ir 2ps he ma
will not bind him, but I think if Government do happen to concgr in b Tho sections
Deputy Magistrate will accept their decision. -Whether my opinionm% belief, the
wrong, I respectfully request that the earliest orders possible may beissu debr1 h-t or
thought advisable, as in the meantime the appeals the Deputy Magist:ate i:géfe if
‘ 1ves
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are kept pending. I canmot act under section 407, Criminal Procedure Code, in
reference to these appeals, as the appeals have not been presented to me, and I do not
like to send them back to the Divisional Magistrate and tell him to return them to the
appellants to be presented to the proper ~authority as, I believe, they have been
presented to the proper authority. '
From a long conversation I had with the Deputy Magistrate upon the subject,
1 gather that he considers the difficulty partly arises from the code containing no
rovision for presentation of appeals to Divisional Magistrates except under section
407, Criminal Procedure Code. This section, the Deputy Magistrate also points out,
seems to show that what is not an uncommon practice may not legally be justified.
T mean the practice of the District Magistrate receiving appeals himself. Thisissome-
times done, for instance, when a Divisional Magistrate is not easily accessible, to save
the appeal being time barred ; but the section seems. to say that, if directions are
jssued under clause 2 of section 407, Criminal Procedure Code, all appeals shall then be
presented to the Subordinate Magistrate. It seems anomalous that a District Magis-
trate in his own district should not have the powers of one of his own Subordinate

Magistrates.

Opinion by the Acting Advocate-General, Madras, dated 3rd April 1897.

[ Reference No. 784, Tadicial, dated 1st April 1897.]

In my opinion the’ contention of the Deputy Magistrate Mr. Gopalan Nayar is
correct. 1 presume that before he was transferred to the Salem district he was
invested by the Local Government under section 37 with power to hear appeals from
convictions by Magistrates of the second and third classes ( Schedule IV, No. XI), and
that, under paragraph 2 of section 12, such power extended throughout the district in
which he was a first-class Magistrate when so invested. On his transfer to the Salem
district as a first-class Magistrate, he would certainly under section 40 carry with
him the said appellate power to be exercised in the Salem district subject to the

rovisions of section 407. Under section 407, the District Magistrate can direct any
Magistrate of the first class subordinate to him to hear any appeal or class of appeals
which would under paragraph 1 of that section, lie to the District Magistrate, provided
that such first-class Magistrate had been invested by the Local Government under

section 37 with power to hear appeals (Schedule IV, No. XI). -

A reference to the said schedule will show that this direction is not one of the
additional powers with which a District Magistrate can invest a first-class Magistrate.
The direction which under section 407 was given to him by the District Magistrate
of the district in which he served and to whom he was subordinate before he was
transferred to the Salem district is not, within the meaning of section 40, a power
with which he was invested, and which under that section he would carry with him

to the new district to which be has been transferred.

This is also apparent from the language of paragraph 2 of section 407. That

aragraph enables a District Magistrate to direct a first-class Magistrate who is

invested with appellate authority to hear any particular appeal or class of appeals
which would under paragraph 1 lie to the District Magistrate.

A class of appeals may be defined either with reference to the nature of the
offence or with reference to the Magistrate or Magistrates who convicted the appel-
lant. It is a direction by a superior to his subordinate to exercise, with reference to
a speciﬁed appeal or class of appeals, the appellate jurisdiction with which such
subordinate has been invested by the Local Government. Mr. Gopalan Nayar there-
fore after his transfer to the Salem district cannot entertain or hear appeals from
convictions by Magistrates of second or third class in his sub-division in the absence
of a dircction given by the District Magistrate of Salem under section 407. In the
absence of such direction, appeals could legally have been presented only to the
District Magistrate, and any appeals hitherto presented to Mr. Gopalan Nayar’s court
could not be regarded as validly presented to him. Dut affer the District Magistrate
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issues the direction required by section 407, Mr, Gopal

alrpa’dy lodged with him as presented to him on theP;a'?: olia‘y‘;il: nlllay treat the appeals
trate’s direction reaches him aund if on that date the appeal timlc hthe District Magis-
the delay could be excused'under section b of the Limitation AitS ould have expired,

(Signed) V. BOASHYAM IYENGAR
© Ag. Advocate. Ge’neral.

OrpER—No. 504, Judicial, dated 6th April 1897,

The Advocate-General’s opinion will be communicated to th

of Salem and to all other District Magistrates. e District Magistrato

(True Extract.)A

J. F. PRICE,
Chicf Secretary,

To the District Magistrate, S8alem.

- ,, all other District Magistratos,

Esd. C. M. Thumbuswamy. -
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are kept pending. I .capnot act under section 407; Criminal Procedure Code, in
reference to these appeals, as the appeals have not been presented to me, and I do not
like to send them back to the Divisional Magistrate and tell him to return them to the
appellants to be presented to the proper authority as, I belicve, they have been
presented to the proper authority. .
From a long conversation I had with the Deputy Magistrate upon the subject,
I gather that he considers the difficulty partly arises from the code containing mno
rovision for presentation of appeals to Divisional Magistrates except under section
407, Criminal Procedure Code. 'This section, the Deputy Magistrate also points out,

‘scems to show that what is not an uncommon practice may not legally be justified.

T mean the practice of the District Magistrate receiving appeals himself. Thisis some-
times done, for instance, when 2 Divisional Magistrate is not easily accessible, to save
the appeal being time barred’; but the section seems to say that, if directions are
issued under clause 2 of section 407, Criminal Procedure Code, all appeals shall then be
presented to the Subordinate Magistrate. It seems anomalous that a District Magis-
trate in his own district should not have the powers of one of his own Subordinate

Magistrates.

Opinion by the Acting Advocate-General, Madras, dated 3rd April 1897.

[ Reference No. 784, J udicial, dated 1st April 1897.]

In my opinion the contention of the Deputy Magistrate Mr. Gopalan Nayar is
correct, I presume that before he was transferred fo the Salem district he was
invested by the Local Government under section 37 with power to hear appeals from
convictions by Magistrates of the second and third classes (Schedule 1V, No. XI), and
that, under paragraph 2 of section 12, such power extended throughout the district in
which he was a first-class Magistrate when so invested. On his transfer to the Salem
district as a first-class Magistrate, he would certainly under gection 40 carry with -
him the said appellate power to be exercised in the Salem district subject to the
provisions of section 407. Under section 407, the District Magistrate can direct any
Magistrate of the first class subordinate to him to hear any appeal or class of appeals
which would under paragraph 1 of that section, lie to the District Magistrate, provided
that such first-class Magistrate had been invested by the Local Government under

section 37 with power lo hear appeals (Schedule IV, No. XI).

A referencoe to the said schedule will show that this direction is not one of the
additional powers with which a District Magistrate can invest a first-class Magistrate.
The direction which under section 407 was given to him by the District Magistrate
of the district in which he served and to whom he was subordinate before he was
transferred to the Salem district is not, within the meaning of section 40, a power
with which he was invested, and which under that section he would carry with him
to the new district to which he has been transferred.

This is also apparent froms the language of paragraph 2 of section 407. That

aragraph enables a District Magistrate to direct a first-class Magistrate who is

invested with appellate authority to hear any particular appeal or class of appeals
which would under paragraph 1 lie to the District Magistrate.

A class of appeals may be defined cither with reference to the nature of the
offence or with reference to the Magistrate or Magistrates who convicted the appel-
lant. Itisa direction by a superior to his subordinate to exercise, with reference to
a specified appeal or class of appeals, the appellate jurisdiction with which such
subordinate has been invested by the T.ocal Government. Mr. Gopalan Nayar there-
fore after his transfer to the Salem district cannot . entertain or hear appeals from
convictions by Magistrates of second or third class in his sub-division in the absence
of a direction given by the District Magistrate of Salem under section 407. In the
absence of such direction, appeals could legally have been presented only to the
District Magistrate, and any appeals hitherto presented to Mr. Gopalan Nayar’s court
could not be regarded as validly presented to him. Dut after the District Magistrate



o

4 No. 504, Jupictar, 6te Arrir 1897, B

A

MMMW
issues the direction required by section 407, Mr. Gopalan N:

already lodged with him as presented to hirr,n on thepdat: ona\y;iliégazhtre%t the appeals
trate’s direction reaches him and if on that date the appeal time sh ?Dmtnet Magis.
the delay could be excused under section 6 of the Limitation Act ould have expired,

(Signed) V. BHASHYAM IYENGAR
' Ag. Advocate- Ge’neral.

QRDER——NO. 504, Judicial, dated 6th April 1897.

The Advocate-General’s opinion will be communi .
of Salem and to all other District Magistrates. municated to the Di

strict Magistrate
(True Extract.)

J. F. ]?RICE,
Chief Secretary,

To the District Magistrate, Salem.
s all other District Magistratos,

Exd. C. M. Thumbuswamy.
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are kept pending. I capnot act under section 407, Criminal Procedure Code, in
reference to these appeals, as the appeals have not been presented to me, and I do not
like to send them back to the Divisional Magistrate and tell him to return them to the
appellants to be presented to the proper authority as, I believe, they have been
presented to the proper authority.

From a long conversation I had with the Deputy Magistrate upon the subject,
I gather that he considers the difficulty partly arises from the code containing no
provision for presentation of appeals to Divisional Magistrates except under section
407, Criminal Procedure Code.  This section, the Deputy Magistrate also points out,
scems to show that what is not an uncommon practice may not legally be justified.
T mean the practice of the District Magistrate receiving appeals himself. This is some-
times done, for instance, when a Divisional Magistrate is not easily accessible, to save
the appeal being time barred ; but the section seems to say that, if directions are
issued under elause 2 of section 407, Criminal Procedure Code, all appeals shall then be
presented to the Subordinate Magistrate. It seems anomalous that a District Magis-
trate in his own distriet should not have thc powers of one of his own Subordinate

»

Magistrates.

Opinion by the Acting Advocate-General, Madras, dated 3rd April 1897.

[ Reference No. 784, J udicial, dated 1st April 1897.]

- In my opinion the contention of the Deputy Magistrate Mr. Gopalan Nayar is
correct, I presume that before he was transferred to the Salem district he was
invested by the Local Government under section 37 with power to hear appeals from
convictions by Magistrates of the second and third classes ( Schedule IV, No. XI), and
that, under paragraph 9 of section 12, such power extended throughout the district in
which he was a first-class Magistrate when so invested. On his transfer to the Salem
district as a first-class Magistrate, he would certainly under section 40 carry with
him the said appellate power to be exercised in the Salem district subject to the

rovisions of section 407. Under section 407, the District Magistrate can direct any
Magistrate of the first class subordinate to him to hear any appeal or class of appeals
which would under paragraph 1 of that section, lie to the District Magistrate, provided
that such first-class Magistrate had been invested by the Local Government under
section 37 with power {o hear appeals (Schedule IV, No. XI).

A reference to the said schedule will show that this direction is not one of the
additional powers with which a District Magistrate can invest a first-class Magistrate.
Tho direction which under section 407.was given to him by the District Magistrate
of the district in which he served and to whom he was subordinate before he was
transferred to the Salem district is not, within the meaning of section 40, a power
with which he was invested, and which under that section he would carry with him

to the new district to which he has been transferred.

This is also apparent from the language of paragraph 2 of section 407. That

aragraph enables a District Magistrate to direct a first-class Magistrate who is

fnvested with appellate authority to hear any particular appeal or class of appeals
which would under paragraph 1 lie to the District Magistrate.

A class of appeals may be defined either with reference to the nature of the
offence or with reference to the Magistrate or Magistrates who convicted the appel-
lant. Tt is a direction by a superior to his subordinate to exerecise, with reference to
a specified appeal or class of appeals, the appellate jurisdietion with which such
subordinate has been invested by the Local Government. Mr. Gopalan Nayar there-
fore after his transfer to the Salem district cannot entertain or hear appeals from
convictions by Magistrates of second or third class in his sub-division in the absence

- of a direction given by the District Magistrate of Salem under section 407. In the

absence of such direction, appeals could legally have been presented only to the
District Magistrate, and any appeals hitherto presented to Mr. Gopalan Nayar’s court
could not be regarded as validly presented to him. But after the District Magistrate
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issues the direction required by section 407, Mr. Gopalan N

already lodged with him as presented to hirr’z on thepdate ona\y;'ill:iglatyh(t;]eﬁt the appeals
trate’s direction reaches him and if on that date the appeal time shoulq istrict Magis.
the delay could be excused under section 5 of the Limitation-Aet ouid have expired,

(Signed) V. BHASHYAXNM IYENGAR
- )

Ag. Advocate. General,

Orper—No. 604, Judicial, dated 6th April 1897,

The Advocate-General’s opinion will be communicated to the District

of Salem and to all other District Magistrates. Magistrate

(True Extract.)

J. T. P'RICE,
= Chief Secre lary,

To the District Magistrate, Salem.
»» all other District Magistrates,

Exd. C. M. Thumbuswamy.

e i

——
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are kept pending. I cannot act under scction 407, Criminal Procedure Code, in
reference to these appeals, as the appeals have not been presented to me, and I do not
like to send them back to the Divisional Magistrate and tell him to return them to the
appellants to be presented to the proper authority as, I believe, they have been
presented to the proper authority.

From a long conversation I had with the Deputy Magistrate upon the subject,
I gather that he considers the difficulty partly arises from the code containing no
provision for presentation of appeals to Divisional Magistrates except under section

- 407, Criminal Procedure Code. This section, the Deputy Magistrate also points out,

scems to show that what is not an uncommon practice may not legally be justified.
I mean the practice of the District Magistrate receiving appeals himself. Thisissome-’
times done, for instance, when a Divisional Magistrate is not casily accessible, to save
the appeal being time barred ; but the section seems to say that, if directions are
issued under clause 2 of section 407, Criminal Procedure Code, all appeals shall then be
presented to the Subordinate Magistrate. It seems anomalous that a District Magis-
trate in his own. district should not have thc powers of one of his own Subordinate

Magistrates.

———

Opinion by the Acting Advocate-General, Madras, dated 3rd April 1897.

[ Reference No. 784, Judicial, dated 1st April 1897.]

In my opinion the contention of the Deputy Magistrate Mr. Gopalan Nayar is
correct. I presume that before he was transferred to the Salem district he was

. invested by the Local Government under section 37 with power to hear appeals from

convictions by Magistrates of the sccond and third classes (Schedule IV, No. XI), and
that, under paragraph 2 of section 12, such power extended throughout the district in
which he was a first-class Magistrate when so invested. On his transfer to the Salem
district as a first-class Magistrate, he would certainly under section 40 carry with
him the said appellate power to be exercised in the Salem district subject to the
provisions of section 407. Under section 407, the District Magistrate can direct any
Magistrate of the first class subordinate to him to hear any appeal or class of appeals

* which would under paragraph 1 of that section, lie to the District Magistrate, provided

that such first-class Magistrate had been invested by the Local Government under
section 37 with power o hear appeals (Schedule IV, No. XI).

A reference to the said schedule will show that this direction is not one of the
additional powers with which a District Magistrate can invest a first-class Magistrate.
The direction which under section 407 was given to him by the District Magistrate
of the district in which he served and to whom he was subordinate before he was
transferred to the Salem district is not, within the meaning of section 40, a power
with which he was invested, and which under that section he would carry with him
to the new district to which he has been transferred.

This is also apparent from the language of paragraph 2 of section 407. That

aragraph cnables a District Magistrate to direct a first-class Magistrate who is

invested with appellate authority to hear any particular appeal or class of appeals
which would under paragraph 1 lie to the District Magistrate.

A class of appeals may bo defined either with reference to the nature of -the
offence or with reference to the Magistrate or Magistrates who convicted the appel-
lant. Tt is a direction by a superior to his subordinate to excreise, with reference to
a specified appeal or class of appeals, the appellate jurisdiction with which such
subordinato has been invested by the Local Government. Mr. Gopalan Nayar there-
fore after his transfer to the Salem district cannot entertain or hear appeals from
convictions by Magistrates of second or third class in his sub-division in the absence
of a 'direction given by the District Magistrate of Salem under section 407. In the
absence of such direction, appeals could legally have been presented only to the
District Magistrate, and any appeals hitherto presented to Mr. Gopalan Nayar’s court
could not be regarded as validly presented to him. Dut after the District Magistrate
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issues the direction required by section 407, Mr. Gopalan Nayar may treat
already lodged with him as presented to him on the date on which {he Ie)aisttrli]:tahlip?ls
trate’s direction reaches him and if on that date the appeal time should haye e agis-
the delay could be excused under section 6 of the Limitation Act. Xpired,

(Signed) V. BHASHYAM IYENGAR,
Ag. Advocate- General,

OrpER—No. 504, Judicial, dated 6th April 1897,

The Advocate-General’s opinion will be communicated to the Distriet Man:
of Salem and to all other District Magistrates. 1striet Magistrate

(True Extract.)

J. F. PRICE,
Chicf Secrelary.,

To the District Magistrate, Salem,
,, 8ll other District Magistratos,

Exd. C. M. Thumbuswamy.
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