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Praccedz?z"s of the Madras Government, Judicial Department,
13th Biarch 1867. '

v o

the hearing of the suit, a Written statement as por the draft prepared by the Goverw-
ment Pleader, omitting, however, the following words from paragraph 2, viz,,
¢ under the provision of the 62nd Scetinn of the Code of Criminsl Procrdure.”

6. Asdirccted by the tﬁ‘e::'mm previonsly reeeived, I have 1equested 2,
Crole to move the Civil Court to call up the suit from the Moonziil's Court, ond also,
in consideration of the ncccssxty which hias arisen for again addressig the Govern-
ment on tho subject, to apply for further time, up to the 1st April, for putting in the
2N5WET.

7. Paragraphs 3 and 4 of Mr. Dale’s answer arc in accordance with ¢xisting

facts, and will be retained as they are.

ienture af Madrae, 18tk February 1867,
ion Judge of Tranquetar, r«.fuxmg for tle
the proceedings

Proceedings of the High Caurt of Jud
Realletter, dated the 22nd ultimo, frema the Sess
orders of the High Court, under Scetion 431 of the Code of Criminal Procedure,
ofthe Acting Hcad Assistant Magistrate in Caze o, 0 of 1865, a3 contrary to law.
(Here enter I1. €., Mo. 533 of 1867).

1. The question before the Court in this case is, whether thc Subordinate Hagistrate had
power, under Section 62 of the Criminal Pr»ceiu ¢ Cole, to erder the aceused [to demolish their
sluice, If the order was czira wires, it 13 null, and the Head A;axctant § subsequent proceedings
aziinst them for disobeying it raust be quashedl.

2. Tt oppears to the High Court that tle ease is clearly within the provisisps of Section

.

2.
3"’0 (Chapter XXI) of the Code of Criminyl Procalure. There wes a disouts whetler the water

o5 open to the use cf the public or to any clazs of persens, znd the crection of the sluice wasa
tals.m'r or retaining the exclusive possession of that which, to render an order lezsl, must Lo found
& matter ““ open £ the use of the publie.””  The person to adjudicate upon the questivn of publie
right of user was therefore a person havieg ‘ke powers of the 3Magistrate of tle District ¢ the
Jjurisdiction of the Subordinate Magiztrate under Seetion 62 was barred,
3. The preceedings of the Head Assistant Magistrate are aceordingly quashed.

(True Extract).
(Signed) P.P. IIUTCHINS,

Llegistrar, dppellate Sere.

Qo the Sessicn Judge of Tranquebar.
(Trae Copy).

(5 gned) R. G. CLARKE,
. Lession Judye,
o the Magistrate of Tanjore for kis z’nformah‘on.
(Truz Copy).
(Signcd) G. L. IORRTS,
Ligivict Megistrate.

No. 161. Ozprr Tnerroy, 13th March 1867, No. 411.

The foregoing Ictter and its enclosure will be forwarded to the Government
Pleader for his opinion as to whether, under the circumstances represented therein,
the drafe answer furnished with his letter of the 25th ultimo, No. 33, modificd gs

sugacsted by the Magizirate of Tanjore, will ba suffoicnt.
. (True Extract).

_ ' -Clicf Seeretary.
~ To the Government Pleader.
Exd, J. Tullock.
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Proceedings of the Madras Government, Judicial Department,
' 16th March 1867,

No. 227. Read the following letter from the Government Pleader, Madras, to the
Chief Sceretary to Government, Fort Saint George ; dated Madras, 15th
March 1867, No. 53.

I have the honor to acknowledge the receipt of the Proceedings of Government,
under the date and number noted in the
margin, and to state, for the consideration
of the Right Honorable the Governor in
Council, asmy opinion, that, under the circumstances stated by Mr. Morris, in his
letter referred to in the Procecdings of Government noted above, the draft answer
furnished with my letter of the 25th ultimo, No. 35, modified as suggested by the
Magistrate of Tanjore, will be sufficient.

No. 228.. ORDER THEREOX, 16th March 1867, No. 455,
Communicated to the Magistrate of Tanjore.
(True Extract).

13th March 1867, No,411, Jadicial Department,

A. J. ARBUTHXOT,
Clief Secrelary.

To the Magistrate of Tanjore.'

Exd. J, I Darps,
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Proceedings of the Madras Government, Judicial Depariment,
' 26th February 1867.

No. 240. Read the following letter from the Government Pleader, Madras, to
the Chief Sccretary to Government, Fort Saint George ; dated Madras, 25th
Fcbruary 1867, No. 35.

1 do myself the honor of acknowledging the receipt of the Order of Govern-

o ment of the date and number notcd in

?’ﬁiii‘fff; 1%7??5.%?18? t Judicial Department, 226d 4, margin, and of returning a form of

written statement, which I think it
would be desirable to file in the suit there referred to.

5. In the statementIhave shown that the three defendants do not claim
any interest; in the 2nd paragraph I have framed the defence a little more closely
to the language used in the Act than Mr. Morris had done § and in the 3rd para-
graph I have claimed similar exemption for the 12th defendant, under Act XVII
of 1850.

3. I inserted the 3rd paragraph from the language used in the 4th paragraph
of the plaint, and on the assumption that, if the 12th defenidant was about to enforce
the order, it was his duty to do so; this, however, will require the attention of
Mr. Morris, with the view of his satisfying himself it is consistent with truth,

4. No defence for the 13th defendant has been suggested by Mr. Morris. T
conclude, however, the 4th paragraph is in accordance with the fact.

5. I have slightly altered the 2nd paragraph of the proposcd answer, as Ido
not sec any necessity for offering a suggestion for cavil, whether the present suit
is or'is not a personal action for damages.

6. 1 observe the hearing had been adjourned till the 31st of January last.

7. It is desirable that a fair traoscript in Eoglish, of the written statement
as finally scttled, should be annexed to the Vernacular. In translating pleadings
back again into English a Native Interpreter, as a general rule, alters the meaning,
and in many cases most materially. ‘

No. 241. ORDER THEREON, 26th February 1867, No. 311.

The Governor in Council directs that the draft answer prepared by the Go-
vernment Pleader be sent to the Magistrate of Tanjore,

9. Mr. Morris will observe that the remark inserted in the 2nd paragraph of
the answer proposed by him, that the order passed by the Head Assistant Magistrate
could ¢ be quashed only by the constituted Criminal Court of Appellate jurisdic-
tion,” has been omitted, there being no appeal against an order passed Dby a Magis-
trate under Scction 62 of tho Code of Criminal Procedure.

3. The Magistrate has already been instructed by telegraph to move the
Civil Court to call up the suit, and to apply for farther time for putting in the an-

gWer.
(True Extract).

| ‘ Chiicf Secretary,
To the Government Pleader.

,, Magistratc of Tanjore, with draft answer.

Exd. J. Tulloch, , -
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Proccedings of the Madras Goveranent, Judicial Department,
22pd February 1867,

8. Tt was under these circumstances that the Head Assistant Magistrate issued
the order which it is the object of the present suit to get cancelled.

9. T have stated the facts of this case in detail, in order that the Govcz‘nment
may be aware of what has taken place, but I do not intend to plead them before the
Court, but mercly to demur to its jurisdiction, since the order was pﬂS:@Cd by the
Head Assistant Magistrate in the discharge of his judicial d-uty &S M‘nglsh‘utc, he,
believing in good faith that he had jurisdiction, under Scetion 63 of the Code of
Criminal Proccdure, to pass such an order, and therefore being clearly protectad by
Act XVIII of 1850 from being sued in any Civil Court for doing so.

10. I bes to submit, for the approval of Government, a draft answer, which
I propose should be filed in the names of the Ilcad Assistant Magistrate, ?ub-
Magistrate, and the Revenue Inspeetor, all of whom have Teen included as defend-

. ants, and to request the sanction of Government for conducting the defence of
this suit at the public cost.

11.  The hearing of the case has been adjourned till the 31st of January 1867,
Jbefore which date I request that I may be fuvored with the instructions of Govern-
ment.

—
[

Propozed dnswer,
The order which Las been mede the subieet of thissait® was pasied 1x the Head Az detant

Magistrate in his judicial eapasity undeor Sce-

. .
Original Sair No. 235 of 18573, in e 12 of the 2syaversm FONRPE N [ Al P, "
District Mowenare Court. tiou 62 of th: Cule of Criniingl Procelure, anl

iz an order wlhich that OBeer in goold faith
believed Limself to Lave jurisdiction to pass.  Ile s, thercfore, protected by Aet XVIIL ¢f 1830
from any Civil action..

2. Further, the suit as brought by the plaintiffs is irvczular, in that thoy ask fov the can-
cclment of an order passed Ly a Magistrate, which, if illexal, can be quazked only by the consti-
tuted Criminal Court of Appellate Jurisliciion. No suit can lie against an cvder pazzed by a
Magistrate, except by way of a personal action for daraazes.

- 3. We, therefore, pray that cur names may Le struck out of the plaint, and that the plain-
tiffs may be adjulged to pagthe costs incurred by us en account of the suit.

(Signed) G. L. AORRIS,

Magistrate,
To the Court of the District Moonsif of Mayaveram. /
Prustirrs. TEISUS DeroypaxTs,
A . 3 H 3 - . cr . . xe .
1.';?11115:1;111131 of Chittakadu, MayaveramY us 1. Sannyan, sen of Airatorayan, residing in )
, Jalag. ‘ 4 Pattamangalan Agraharam in the said
2. Nadaraja Nainan, >-v Talug
3. Saminala Pillai : % 2. Ramasami Ajya i
.- ada Pillai, v 4 < Ramasami Adyvan, son of Toppaivan of
4. Sapapathi Pillai. SDO' do. do. | E Mattur T ' rpe
o tba Pl — ) . . . .
5. ArumugattaPillai, J = 3. Venkatanaranappiyan, sonof Duraizapi 2
Aiyan. =
4. Vasuvavay. -
-4 ’ . T
5. Subbaiyan, i
6. Ramazami Ajyan. =
T 1{:1m:z,-:1m{ Alyan, Pattamaniyam of Ak-
I‘(alur, residing in the above-said village,
8. Suppa Pillai of the said Chittukadu,
9. Runganatha Pillai.
10. Muttakumara Pillai. y,
4 » .
11. The ITead Asistant Mazistrate of Tan-) s
, Jore at Mayaveram. g
12. The 2u1 Class Sub-Magistrate of Maya- B
veraw Talug, re
. ) : sratanym] At ;
13. ])um‘:_.m}x‘ Alyan, Revenue Tnspector of | F
the e2id Talug, J =
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*Proceedings of the Madras Government, Judicial Department,
22nd February 1867.

B T I S

Prarir,

The extent of 65 Velies of Nanjailand we possess in the said villag}e of Chittakadu is irrizated
from a long time by three small chanrels or kannis branching from the Pallavan channel, and by
three similar kanais branching from Kar Vaikal channel of Chittakadu, crozzing the said Pallavan
channel through ajueducts constructed and repaired in Kudimaramat by our ancestors, &2., with
the conseut of the Circar, and which ajueducts are, morcover, being used for irrizating ourlands
on a hizh level from time immemorial and without smy oljections Leing raised thereto ever since.

2. Asofthethree aqueducts, that of the Pullaiyar Kanni, within the limits below mentioned,

had fullen down during the last year, we have asusual restored the same in Kulimaramat gt 2

&

cost of about Rupses 150, after infurming the Cirear of the same in April of the current year.

3. With a view to injure us by deprivinzg us of the long established enjoyment of the zaid

irrigation, deferidants 1 to 7 at the instigation of our enemics, defondants 8, 9, and 10, gave false
information to the 12th and 13th defendurts, being Circar authorities, to the efl:ct that the aque-
duct in dispnte, whick was restored in licu of the old one, was to their prejudice.  Upon this, and
on an erroncous report made by the 12th an113th defendants, the 11th defendant has, on the 14th
August, issucd unjustly and without consileration an order for the removal of the said aqueduct
enjoyed by us from a long time.  This order the 12th defendant Las began to carry out.

4. We have brought this suit against the first 7 defendants, as they are directly eonnected
with the case, against 8th, Oth, and 10th defendants on acesunt of their trying to ercate disturbaree,
though quite uneonnected with the martter, and against the 11th, 12th, and 13th defendants ia
their capacities of Government Ollicers, on account of tha first one Laving issued an illegal order
which the 2nd is about to enforce on 2 false report male by the third. We, therefore, request
that the said order issued to cause us loss may be cancelled and the aqueduct in quzstion be left
undisturbed. :

Particulars of the worl: vider refercnce.

The Pullaiyar Vaikalaqueduet, 2 building of brick and stone, valued at Rupees 150, constryeta
ed.by us in our land anl within the following liwits, thatis to say, bounded on the north by
Subramaniya Chetty’s ficld in the said Chittakadu village of Mayaveram Taluq, on the south by
Aiyasami Naick's £eld, on the west and east by the Pallavan Vaikal Channel,

We, thercfore, pray that the Court will be pleased to deeree that the above said structure,
valued at Rupees 150, may not be removed, and that the cost of the suit be awarled to us.

The names of defendants 11 and 12 have not been given here agrecably to Clause 6, Scction
25, Act VIII of 1839, o . o i
We, plaintiffs Alazapillai, &c., hereby firmly declare that all that has been said in the aboye
plaint are true. »
(Signed) SAMINADA PILLAIL -
( ) SABAPATUI PILLAI, son of

Kolanda YVelayda Pillai.
{ » ) ALAGA PILLAI,
( » ) ARUMUGATTA PILLAIL
( .. ) NADARAJA NAINAN.
(Signed) VEDANYAGAM PILLAT,
2Sth August 1866. District Moonsiff.

(True Copy).

(Signed) C. S. CROLE,
Ag. Head Asst. Magistrate.

(True Translation).

(Sigued) E. L. MORRIS,
- District Uagistrate.

-
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