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Procéedin o8 qf the Madras Gover nment Judzcml Depar tment,
: g ' 131,‘/& AImck 1867

No 160.. = Tcad the followmn' lcttnr from the District Mamstrate of Tan_}ore, to' ';“ -

‘the Chief Sceretary to Government, Fort Saint George dated Vallum; -
. 5th March 1867, No. 60.

I have the honor- to aanowledrrc the receipt - of the Proceedmn's of Govern«' L

ment dated the 26th February 1807 No. 311, and before filing the answer, as per”
draft thcrcmth recewed I have the honor to brmg to the notxce of Government

- two mlshkes of fact inadvertently made in my report. -

2. In the first place, the notice under Section 62 of the C'ode of Crumnal

: Pfocedure was not issued by the Acting Head Assistant Mamstrate, but by the -

2nd Class Sub-Magistrate of Mayaveram ; fmd in the sccond place, the suit in ques:
tion was not brought in consequence of the not1ce thus issued | (fm the suit was fiked |
before it was issued), but'in consequenze ofa sunple order given by the Sub- ’\Iafrrsn

~ trate under mstructlons from the Actm(r Head Assistant 1»Iaorzstrate calling upon

the plantiffs to remove the aqueduct which "they had constzucted It is to be .- |
obeex vod, that the Acting Head Assxstant Magistrate’ s order to the 2nd Class Sub-

‘Marrlstrato did not contain any d1rect1on as to issuing a no’uce under the Section

in question. »
3. 1 have also to bring to the nohco of Government a further circumstance ‘
which has transpired since I submitted . my report on this case. The plaintiffs

having disobeyed the notice issued by the 2nd Class Sub-Magxbtmte under Section 62 -

of the Proccdure Code, they were proceeded against and pumshcd by the Actanead' :

AssistantMagistrate under Section 188 of thoPenalCode ; but on a reference made by
the Session Judge under Scction 454 of the Procedule Codc the proceectmgs thus =
held by the Acting Head Assistant Magistrate have been quashcd by the High Court

as contrary to law. This order of the H]o‘h Court is based on the supposition, that

" the disputed question in this case was;  whether the water was open to the use of - .

the public or to any . class of persons,” thus bringing it within thie provisions c?
Section 320 of the Proccdure’ ‘Code, which vests the power “of adjudication on suel-

a question only in a person having the powers of the Magistratc of the District ,
tlnt the 9nd Class Sub- '\Idrr:stx ate had no Junsdu,txon under Seetion’ 62 ; and that,

" conscque: ntly, the order issued by him under that Section, as likewise the proceed:
" ings held by the Acting Head Assistant '\Iaﬂlstrate for dxoobedmnce of that order,

were illegal.. A copy of- the Proceedmﬂs of the ngh Court is hererth enclosed

for the ‘information of Govornment

4.- The fact, howevcz of the notice in this case havmg been issued by the 2nd~
Class Sub-] Mazc sistrate, and 1t as also the Actmn' Head Assistant Magistrate’s pro-
ceequs \\hxch followed, hmnrr been quashed by the High Court as above, does not,

. in my oplmon, materlally alter the' line of defence to be taken in-the matter of the -

Civil suit'in question. -As alrcady stated ‘it is not the notice issued under Scction

ot ’62 of the Ir rocedure, Code whlch has been made the ground of the suit, and what-
" aver may havo been ‘the form of the _proceedings taken by’ the Mamstmcy in this -

case, the linc of defence rests solely and cntirely on the protoction which Act XVIIL

of 1850 gives to Magisterial Ofﬁcers actmo m good falth and in the belief that theyy
" had Jurxadlctmn : LT
' Unless, thomfore I recewe mstrnchons from Govemmcnt in thc mean- .- X
: ~i;xme to the contrary, 1 prorose to ﬁle, on the date that may bo eventhally ﬁxcd for -
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" ‘the hearmrr of the smt a Wntten s‘catcment as per the draft prepared by the G)ovcm-
ment -Plecader, omlttmrr ‘how ever, the following words from paragraph 2, viz.

« under the provision of the 62nd Section of the Code of Criminal Pr ocedun .

6. As directed by the telen‘xam previously received, I have xeque:,ted Mr.
| Cr ole to move the Civil. Court to call up the suit from the Moonsiff's Court, and also,
_in consideration of the nccessity which has arisen for again addressing the Govern:: |
ment on the subJect to appl) f01 further tlme, up to tho 1st Apnl for puttm(r in the
C'answer, -, . '
LT Paraoraphs 3 and 4 of Mr. Dale s answer are in accordancc \*nth emstmo' :
facts, and will be retamed as they are.

Proceedmgs of the High Court of Judicature at Madras, 18th February 1867
Road letter, dated the 22nd ultimo, from the'Session Judge of Tranquebar, referring for the
OYd(’l‘a of the High Court, under Section 431 of the Code of Criminal Procedure, the proccedings
_of the Acting Head Assistant Magistrate in Case No. 90 of 1866, as contrary to law.
: ~ (Here enter H. C., No. 533 of 1867).
1. The question before the Court in this case is, whether the Subordinate Magistrate had
“ power, ander Section 62 of the Criminal Procedure Code, to-order the acensed tu demalish their
sluice. If the order was extra vires, it is null, and the Ilcad Assistant’s subscquent preecedings
{ against them for dxsobcymv it'must be quashed. ’ :
' 9. It appears to the High Court that the case is clearly thhm the provizions of Scction !
020 (Chapter XXII) of the Code of Criminal Procedure. There was a dispute whether the water .
. wag open to the use of the publxc or to any class of persons,. and the erection of the sluice wasa-
’mkm « or retaining the excluswe possession of that which, to render an order logal, must be found -
-8 matter topen to the use of the public.”  The person to adjudicate upon the question of public |
“right of user was therefore a person -having the powers of the Magistrate of the District : the
Jurxschctxon of the Subordinate Magistrate under Section 62 was barred.
The proccedmrrs of the Head Assistant Magistrate are a.ccordmrrly quamcd
: (True Extra.ct) :
(Signed) . P. IIUTCIIII\S

' 1 ' Ii’egtslrar Appellale Side.
Tothe Sesswn Judge of Tmnquebar. '

. (True Copy )
. ()wncd) G, CLA’RI&E

. Session Judge
Ta the Magzsh ate of Tan;orefm kw znformatzon. .

(True Copy) ) .
“ (Swned) G L. MORRIS ,
.+ District Magzstrate

PO

[}

No.161.. '’ Onoe TueRroy, 13th March 1867, No, 411,

. The forcm%nc letter and its enclosure will be forwarded to the Government.
Pleader for his opmlon as to whether, under the circumstances rcpresented thcrcm,‘

- trxe draft answer"furmshcd with his ‘ letter of the 25th ultimo, No. 35, modmcd as
u&roes’ced by the 1\lan'lsi:ra.‘l;e of Tanjore, will be sufficient, ' '
: e (True Extrac'c)

To the'Gvovcrn:I;x"ent_ Pléader'. ’ . , T
-£sd. J, Tulloch, ' I SR
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