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_TofhéMagist;ate of :

b def act, orthat & fmlure of justico has been o

. upon a new principle. = .
_ The point was decided in Envla.nfl as far back a.s the lOth Dccember 186 a.fter éonferencé ﬂ

B A S e
RN R

I’roceedmns of the Madras Government Judzczal Department,
A 2nd March 1867 :

,‘:z‘ - . - i r'

-"No.. 27. Procoedm«rs of Govcrnment dated 2nd March 1867 No. 338

The attention 'of Government having been drawn to a paper containing tho

.opinion of Sir B. Pcacock on the * Evidence (of accomphces)——Cor oboration—
. Power of High Court to set aside convxctxon and order new trial, for crror or defect

" in summing up),”
July 1866, the Governor in Council resolves that copies of the same be struck off,.

" and furnished to all Mamstrates, as- well as’ to their. Asmstants and - Sub- Macus-

trates. ‘ Co
o (Truc Extract)

f: B ‘ S A J ARBUTHNOT
e T " o ' ClzzefSecretar/

I‘ROM TIIE CALCUTTA WEEKLY REPORTER

g :
‘f‘.

Emdence (qf accomplwes)—-Corrobomtwn—Power of I Lglz. Court (to set aszde conmctzon )

and order new trial, for error.or defect in summmg up)

bLorated ewdcnce of one or more accomphces alone i8 vnhd in law,

A connchon founded upon the uncorro
t be ]eft to ad m'y, wxbhout snch du'ectx ous and observa.hons fmm the Jud"e

‘The evidence of accomplioes should no

as {he ocircumstances of the cages may reqmre.
or advice given by the Judgoe to the Jury npon a quos{;xon of facb, or the omission of the J udge to gwe that

: Improp
s of a sound Judicial discretion, ought “to give the Jury npon questions of fact,

“advice which a Judge, in the GXOTGIS

amounts to such an error in ]a.w m summmg upas to Jushi‘y the High Com-t on n.ppeal or revision m setting asid
’ gasidea -

~verdict_of guilty. :
. The power of settmg aside comnctmns and ordering mow trm.h tor any error or defoct in thg summing b
up, will ba

exercxscd by th
ccasioned thereby.’

" Peacock C. J. (Ixemp and Pkear J.dJ., concurrmg) --I am of | ‘opinion that a conviction

upon the - uncorroboratcd teshmony of an accomphca is ]eval Thu is not new hw nor foun dod .
<y

w1th all the Judﬂcs. L
 Scveral cases to that offect are Clted by Sir Matthew Hmle in his- “PIC'IS of thc Crown,”!

Vol 1. pp. 503-304. e, however, remarks :—*“ Yet, thouuh such a party is a dmissible as a Wlt

“ ness in law, the credibility of his testimony is to be left to the -Jury ; and truly it would be

* hard to take away the life of any person upon such & witness that swears to save his own and
. yeb ¢ confesseth himself guilty of so great a crlmo, unless there be very COnsxdcrable clrcums;anceg
*¢ which may give the greater credit to what he swears.””

"s..: In the King vs. Attwood 1 Leach’s Crown Cascs, pago 464, whlch is a leadmn e ‘
the subject, two pnsoners wcre convicted of highway.robbery upon the uncorroborated zi:l pon
enco -

of an accomplice as to their 1dent1ty The questxon wag referred’ for the opinion of the twelve
_ Judges, who were unammoualy of opinion that an accomphce alone is ¥
a competent
the Jury, petent witness ; and if
ported by such testimony 1101.\’\13 perfeetly legal. .
In sentencing the prlscncx‘ﬁ’)Mr. Jastice Buller made the followmcr remarks i~
*¢ Prisoners, you iwere convisly i of a highway robbery at the last summeAt Aesues at

e Bndgewa,ter. . The material cmcmﬁft wmees of the trial were these:—The prosccutor gave in’
D ™ ln =

K evzdence that, he was robbewby ﬂn" \mcn of the day laid in the mdxctment mentioning - the

LS
L

rs

which was published in the Police Weekly Czrcular, dated the 28th :

8 Hurh Courh only when the Court is satisfied that the accusoed person has been per,)ud.lced b}, th
e error

weighing the pr obability of his testimony, think him Worthy of 'bchef a2 conwctmn sup
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‘ respecting the propriety
“* ation of the twelve J udges,

- ““ by any other evidence that could materi
sly of opinion that an acec

** and the Judges are unanimou etent witness, ang
** that, if a Jury, weighing the Probability of-hig testimony, think him worthy of belief, g co,nvic.

** tion supported by such testimony alone is perfectly legal, The distinction between the compe.
*“ tency and the credit of a witness has been long scttled.  If a question be made respecting his
** competency, the decision of that question is the exclusive province of the Ju doo s but ifathe
*“ ground of the objection go to hig credit only, his testimony must bo received

¢¢ Jury, under suchd irec{ions and observations Jrom the Court as the circumstances of the
“ C‘,‘%e may regz;ire, to say whether they think it sufficiently credible ‘to guide their decision on
** the case. ‘An’accomplice, therefore, being 4 compo! A Ty in-the present
** case having thought him worthy of eredit, th ; : . presen

** accomplice only. Judges, in their discretion, will advise g Jury not to belicve an
" unless he is confirmed, or i ‘

" compeient ‘witness, and the
* it requires no confirmation fro
** the twelve Judges where four men
*“ plice, ‘who reccived no confirmati
* one of the prisoners : but the

““all the four was legal, and upon
** notions upon this subject have Ia
“ for the purpose of correcting the

" See the King versus Durhara-
At the 0ld Bailey Sessions,

is evidence,

' €W years, a case wag referred to
were pom:mted of a.burglary upon the evidence of an accom-
On concerning any of the factswhich pre

J l{dges‘xv:erg.unar;i : opinion that the conyict
that opinion the

tely got abroa, ; it ne

m"y"‘g ot ‘ro‘:%d, and [ l{avg thought it necessary to say go mych

8 Crown Cases; 478,

e to idcntify ; but,,
0 ( #Who, on being discoy. - -
1g’s evidence, apg impli 1 riers, But :;:: d(;:cui:
ed téstimony of an ge.
gt Cro, o take p (
’ ‘ and vthe Prisoners were acquitted, - .. ke lace 'mflel' el
. The law, as above laiq down, thata conviction i3 legal thously m;ppor
- evidence of an accomplice, hasbeen admitted by Lord Denman i: Rex ve;
- Carrington and Paynes’s Reports,, 15 ; \lder; Rex

unsupported testimony,

ted by the uncorfoborzited
"sus Hasting

» 7 Carrinaton -

X , ;and § ,
, m Rex gersyg Stubbs, 25 Lav o s s ruled e
‘ Cases, page 16, The Law of England

Law Jfirnal Reports Magi '
( B ,qthercfore,,upon' this g hject, ;. eyond dou%t ; ‘°¥Stmtes'

The Law of America, ig the re, >, i tates, nei ¢
o 75 Inmost of tho States, new trialg
o When the verdicts were obtained’
e, r'g'{fs .u;uﬁ the subject are collected in

d1 . 453, new trials have beep@efc
" upon the uncorroborated evidénce of an accomplice
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- into an error. Formerly,

" Englandby Act of Parliam

g PO P g
I AL //,

. justify us in holding that the law
" iaw of England, an

; o g
 Judaes of the late Sudder Court, with regar

K to a very recent P whe 2
‘ :ipnce of the Sessions Judges, and of ¢

\‘;\\, T NNy

! - » : - 'S no
vidence and determining that it 1
e ‘ 7

was

At Y
| declaring that a conviction u%uy rbe’

- _—
S N TN

was any'errpr or defe

: e e S

oA S ‘ond March 1867.

ted S America, page 366, It does hot appear that,:
Y the Uni of America, page 366. It doe : .
Wharton's Criminal-Law of the United States e el the ot bl ot to‘ n?akg
i i as the circume.
. the Jury, with reference to the evxdenc_e otil'l tl;e ?:2?1)2:(?311 ;:ngland, -
suchobserva.txo;s t; atin CiV’iI cases, it is clear that, b?th in . a fcom i;f; nd i Eogland, o o
stances required.. & Y ence of proper instrue ions from the Judge, - the .Ju fall,
bral will bo graste? wibee fwm tlhe ?\Ts ntchah the mere commission of a erime did not render & .
the rule

| of treas L tain other crimes, were” ren-.
i f'treason, felony, or cer 7 Y :
incom 5 ersons convicted o ) O e e & o
witness inco ‘petent 5 but P tion. The incompetency creat"ed by connct,xon ¥ ol mof e
dered incompetant By, 870 lt : d was subscquently* removed here by Act XIX ,
ent, an ;

\

y W \if Y " viction for any offenéo’
sicd that no person shall, by rcason of a conviction y
by which it was enacted |

whatever, be incompetent to bea witnes

itori ast India Company.’ I o —
Court I e Temtogcs' Oit'lf: i(f;sse of argument in the present case, that, in India,
" 1t was contended, int ‘

¥ ‘ it 5t L4 l.ty of '(‘3011‘-' .
: \of il s different from the law of Ent,ﬂland \Flth respect t‘O th’C lega vl o
3] idence in the Mofussib 1 i 1

Vi ‘ p 1CCy
cung ) obOord l;e(l evnlen(:e Of an accom l

" Proceedings of the Madras Government, Judicial Dgpartmen g
. Proceeding e D Ge

; ivil or Criminal, or before any -
s in any stage oi_' a cause, Civil or : » ot bef

i ate Su t the uncor-” -
Jone uniform course of decisions in the late Sudder Court that the :
- If there had been a long

roborated evidence of an accomp‘hiew
should have been disposed to .bow ?h e
. One case only was cited in whxq "a

ot 1"
isior ¥ the rule *fstare decision.
lecisions, and to act upon ‘ . fon.""
e (dn'e of the Sudder Court stated that he did not thmk blt,,
oo legal to convict upon such evidence. There may
° L .
- ‘ ’ ‘ ~ ‘b'c other cases to the same effect ; but there 13

" \ 57. - :

- 7. Nizamuot ReportS,‘ page SRR . rould

. i i tﬁ's. relépeci in the Mofussil was different from the established

in thi , E
e iminal Jurisdiction. It would require a2
i ‘ isc of Original Criminal ‘  Toanire

: : b B e dins tha idence to be administered by

administered by tL13. (?0‘“ to justify us in holding that the‘I..a‘W‘ ofrlillvniir‘l :uate o admisistered by
uniform train of decisions R Jg this. is different in the exercise of t 1;' ) ppellat ‘

‘ 3 poinh & ' zerci izinal Jurisdiction. 7
the Cou}‘t upon S\l(_:hh if acted upon in the exercise of Orxg.mah O e of by the
tion from that e fo give effect to particular expressions whic

“When called upon to part

i

- . » - » 3 - the pro-
' Llished in eertain districts, it wag »
: jal by Jury was csta
eriod, when trial b

i ith such cases, it was
in Crimi s ; and that, in dealing with '
. ions of law in Criminal case P : 7 e
of fact as well a2 queshopség)f; io‘ determine whether the evidence of a particula
. tly necess . dete: s of
g very frequently’ 8% T tiom, L shelieving
?OS ciyeﬂt in law to justify a con.v;tc io There is a wide distinction, however, l?ctw.eefl dfabel.lev; :
;n eclare that a prisoner w2 B t legally sufficient if believed ; but this distinction is no
idence end i hich are J; ot as w f law. SR
; 3 whi Judgoes of fact as well as o ‘
utly adver Courts which are "85 0 ! hom the cause
always sufficiently adverte.d.toogy was referred to by the appellant 8 p]eader,-by w c:zdr o
Act 11 of 1805, Seqflw}: . ’s contended that that Act rendered corroboration ne e
' : rued, and it was ¢
Vcry }Vel] ar.,u $

e} ion o A inadmissible any’
. + that it wasnot the intention of the Act .to remller ina a;;g Do any
that point, it is sutficiont :}0 ‘S:fct would have been- admissible (see Segt-xon 58)"; norw sith :
. -'h but fOI' he s ,’d oo \ . ‘ ‘ | A
evidence, which, % guch evi FREC NS ; e T tive, and
ed to ]cs;en the legal effect ofI?:ita{ion‘ in-answering the fir:t question in the affirmati .
have. therefore, no .
© . Wo have, theref

ally had on thé uncorroborated evidence of one or more

eg om the uncorroborate w .

accomplices. " 1. d jt

\ Tt is annecessary, 8 regardil il
- Tolding that the Judge was nc¥ be

bis part of tho case, o answer tho second question. :
18 : B . ;
- dito direct the Jury that the evidence was not legally

, tation wes
10 r viction,
icient for a con .
B\IﬂJCI t_l th

o s 24 7 Vict. c. 85.
‘ o sabsoqit to s Jad LI Aot ths Bxglish Astis tho § 0047 Vick . 65
- i En«ﬁsh Ach was 8 K .- - - . - .
© ¢ [ #No—tho Eagt :

o

“no uniform current of decisions which would

to the rules’ of evidence, we must bear in mind that,

' iction risc we
insufficient in law for the conviction of prisoners,
was 1 n ‘

t h] ‘ ’ an 18 ne v
W mi tCI Cd m’ th-e I&tc Sllpleme COurt, d. W .

Judres of the late Sudder Court, to determine questions -,
z )

or merely insufficient to induce them, as judges of fact,

11 probadsy mislead if we: do not go on to consider whcth;r tl:;;o -
hall prog N ti lid ground of appeal.. Tha> . -
é,sumxhing up vsl/rch constitutes a valid g 4
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o ’ . 2nd March 187." o = o b T S t.. I you think that his evidence is
, : : 7 : | T with these confirmations, you believe the accorgplxce O‘rxni(l)l .fziéqui)totlll)ab onc; if you>think heis
: S o : ; S MR s to g, you will ' 23
question of misdirection is rajsed by the Judges who referred the case, andis, I think, substan. ‘ o - *“ not sufficiently confirmed as to onc of the prisoners, yo
tially before us, and ought to be considered, although there is no specific question as to whether

there was a misdirection or not. I proceed, therefore, to consider whethe

for setting aéide the conviction, upon the ground of error in the summing
In_ the case of Regina versus Farler,
" very learnéd and cminent J udge, than whom

r there is any groun
up. . . -
8 Carrington and Payne’s Reports, page 108, a

RN

O

i i i g ¢ h, you will
* confirmed as to neither, you will acquit both ; if you think he is ~conﬁrmcd a{s to both, y

— th prisoacrs guilty. .
iltv.”  The Jury found {)oth prisoaers g.m o ,Mr.
) ﬁt}d\bt?thf; , ({f Rax wversus Stubbs, in the Court of Criminal ‘Appeal above referred to
n the case 2 :

aron I '“‘L() Q:}]!I . — y p a ' (4] l“ "I} n l;‘) {4 S \} lﬂ 130LET

o one was better able to deal with evidence, and to .
rticular Wwitnesses were entitled—I mean the 1ate Lord
ury, made the following remarks :—¢ am strengly
der the corroboration in this case sufficicnt. ‘No ene

o the circu: f the crime, . -
-*“unless the evidence of the accomplice is confirmed, not only as to t;l; <c31u:cm‘n‘s$,z§e; :5. fhe e ; o
' * but also a3 to tHe person of the prisoner And;_ (.frte;wcléz ];Ic; -{la‘nz 1;;‘. o e
k - i . ittal of the oflence, b oborak >
¢ granted that the accomphce was at thg commi } e g ot Jus
¢ the facts; but that has no tendency to show that the parties ¢ :

detcimine the degrce of credibility to which pa
" Abinger —in summing up the case to the J
-““ inclined to think that you will not- consi

-

| . - . . ict to be noticed. When an
. i . . o y casa, remarked :—*¢ There is another poiat 50
** can hear the case without entertaining a suspicion of the prisoner’s guilt ; but the rules of law ‘ Ly tico Jervis, in the sams tith’uiff of three prisoners, and his testimony is cenfirmed as :o tw;) :;'
13 . M ' . . . - N | 1 N 1 - N ’ e 1 1 it i ‘ ¢ ’
‘ must be applied to all men alike. It 18 a practice, which deserves all the reverencs of law, for \ f ** accomplice S.pe?l\s a.s t ° . ]%fu‘nl’c for the Judge to advise the Jury that it is not S“fe ?)Ii lico
t“ Judges uniformly to tell Juries that they ought not to pay any respect to the testimony of an i f “ them only, it 13 plapa,]" a ei-so’n in respect of whom he is not confirmed ; for the accb Ptuto
““ accomplice unless he is corroborated in some material arcumstance. In my opinion, that cor- : ; L ** his testimony as to the fllgx'e'rchts of the case, and at the same, time in his e_v.ldm\iz;.‘;e: ‘and '
*“ roboration ought.to consist of some circumstance that affects the identity of the party accused ) “** may speak truly as to a; imself in- his narrative of the easc.” ‘In Rex wersus ) ‘ncioal and
¢ P4 ; - . < or ) . P 1 a1 1 .
- A man who has been guilty of 2 crime himself will always be able to relate the facts of the b ‘¢ the third person for (;u;i; ne's’ Reports, 270, on an indictment. against 4 zstlzot ai te 2, 7
** case, and if the confirmation be only on the truth of that history, without identifying the per- - DA another, 7 Carrington la—n évidej;ce of an accomplice was corrobqrated asto «, but o
" ‘“ sons, that ig really no corroboration at all.. If a man were to break open a house, and put a knife 0o B as receiver, where t ¢ ot sullicient as to B. . - ey . s
g 4 doal o . P : Py Alderzon thought it was not & as to whether, -in'a case in which an accomplice
to your throat, and steal your property, it would be no corroboration of an accomplice that he it Daron 4 % g opinions have been expressed as to whether, . ) Jury ought to be ad-"
**had stated all the facts correctly—that he had described how the person did put a knife to your ' j ‘ COiHICt;ZTéZrI:q and is corroborated as to one, but not as to ‘téllne ot 1e'1',ai2.n é;;,re;ed by Chiof
e , id ste prope 0 t | ter : ) . b accuses Lo PErsons, an “there is 'no corroboration. The opin N .
- t¥1r-oatt, ?d (_hdj st&al the pl;)perty. It wpul'd not at qll t.endto sho“.r that the party accused par- g _vised fo acquit the one’ as to whom thg{re ~‘~lsb r:rc; (;;:)entioned appears to be the corrcet onc ; for .
- t;cxgq ¢d i it. - Hlere )”01i gd that the_ prxs?ncr and hig accomplice are seen together at the ! Justice Jervis in . Rex vg;rsus.Stubbs, as"abo or n;écﬁt pdrsoxiiﬁ ordor to gt off his real
- f:s:zsofhgzewlcidio;‘g;;i\l ?\:rlooii ::lt hllxs ev:;llerfce.; If they - were seen together uader circum- ? nothing is more easy than for an accomplice toace :
1t xiraordinary, and. where the priso ; ai

P

: ab W L : Ner- was not likely to be unless there were
- *“ concert, it might be: something. .- But he lives within ‘one hundred and fifty yards, ard there is

5 and he left when they.were shutting up the house, '
e been there, and left when he did. The )

‘ wecusod vhich were really commit-
fon in guilt, and to attributé to the person ‘falscly accused 'xcts t‘hmh wer y _
companion in guilt, and to a S SRR S R
' i on. L . .. . \
ted by the guilty iog}q)ean;wo accomplices gave evidence against Elahed Buksh ; but that Flo\cs not .
In the present case, o ‘ S e }
T 5 ther. - ‘ . .
scem to carry the cala:‘? FP‘_lch‘ﬁlil;hl bwo accomplices spoke distinctly as to the prxso?grl 1 htttledale,
- 5. Noakes, 1n w o ‘ = Jence. \ i em to con- .
. InRex ws. l\;)l ‘t‘i f their statements were the only eud\,{xc.e, .h§ crould not advise 1;3 emwnhout
« J., told t‘l,]? Jury th !“1; /as not -usual to convict on the e‘vulcnce‘ ‘of one :}ccomp ot f“
-yict the prisoner; that 16 ¥ ‘ ade 0o diffcrence whether the evidence was that o

v

x

B s N g
B I T PV

. , t in his opinion, it m » : s
g I would sugwest to "ou . : ion ; and that, in his opinion, 1 e ok o rule, is correct, for otherwise two
_* *{ that the circumstances$ are too slight to Justify you in acting ¢n this cvidence.” Tbge priﬁjm S - . ! conﬁrmatlp’;.’ i or, of more than one. . This, as a general ) ,t ‘ inuoc';nt'parsons " Bubif
. . ' . [ Ty . ) . . - . 3 T ' N . E . selv o tw - .
* - was accordingly acquitted, . U Ce TN . ' . one accomplict 0“‘1?1'ni"ht wet off by confessing and falsely accusing two -
. ' - T ' - ‘ B \ : : A in cui o
In Rex versus Wilkes and Edwards, 7 Carrington ' : compamions 1R ST e

| X  Walk ‘ ‘ u gton and f’ayno’s Reports, page 272 a similar
rule was laid down by Baron Alderson in 'a case of - sheep-stealing. . I1c said :-Thore’is a great

hould be apprehended at different placcs, at long distances from each other,”

j ns sho ! ‘ )
.- difference between “ conﬁrmatiohs to the circumstances of the felony and those which apply to the : : i
{
I

" two or three perso s and eive a similar account as to ‘the persons  associated with then.x 1{1 )
and should e?wlf cunfess ant ?ent of cach, if made ur‘xdex'”stlcll'circ1.umstances;1 as not to raise a» )
* . particular dacoity, ihe St'a elmrrht bo proved in eorroboration of his evidence 3 such statement b'emgi -
presumption of cqllllSIoP-’,me:idcribe under Act I of 1835, Scetion 31. The evxdenc?. of the sg; era
admissible as corroborativ c1 1t bo suficient to satisfy a Jury, although th.e eudech of on; ‘
" accomplices 50 ‘c‘grrobor”:,te( ?;)aén safely acted upou. These are matters to which the attent}on of .
" of them alane Coul(‘lﬁnot\h““fe e~tai;res to be specially directed, with proper remarks frox-n th)o
er aldl. c.n;coulll‘]; ruie l’aid dowﬁ by Mr. Justice Buller, in the case already cited.
mg ‘

.

R

: individuals charged : the former;onlyprovg that the accomplice wag present at the comn
¢ of the offence ; the 3atter show th@t the prisoner Was connected with it. This distinction oucht

- *f always to be attendéd to.”” In summing ﬁp, the learned Judge gaid ;—u The ::onﬁrmati ; £
““ the accompli'ce as to the cominissi‘on of the felony is really no confirmation a.t all, Leeause it \:‘ou;)d‘

:: be confirmation asmuch if thfa accusation were against you and me, as it would b’c a; tothose pri- :

' hgxr‘tmal.‘.Thc confirm ise Juries to require i3 :

ission

i 0w

. : - B P
. [ SRS SR S
i T CoE—" . .

3 Jury ought, und

.o cre Ty aceor . ice who is admitted to give evidence
ice ‘ i . presiding Judze, acco idence of an accomplice who is ac give e
|, e conu sceIn some fact which goeg to fix the guilt on the particular persop - - pre ITI{: dangaer of acting upon the evldlfn}cé t of his havine committed a erime —for that would
o ’charged. You may legally convict on the evidence of an accomplice only § fyou can safe] ) ; . T he Crown, ariscs, not merely from the fa 4
** his testimony; Lut I advige J uries never to act op the cvidence Jresen ‘ for the "

(13

. : itness who had  recently commilted, or - been convicted of, a Crfmeb‘t’l.’?’f'
" go to the crqdlt“’lf.eve_rjgnt hi; ovidence under the hope or expectation of pardon, and of hisobtain-
. act of his giving s BTECFEE - > believed. - v ‘ .
from the\f‘} sunishment if his'evidence be believed . e chould. in 2 moment

ing immunity from“p . t previongly undsubted honor and good character should,
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: - . tz' " **mercy. But no authority is given toa Justice of the Peace to pardon an ‘offender, and to tell
1 P T . : . ) . | [ ey ‘ i zainst others. The accomplice is not assured of his pardon, but he
l,uftword}y of credit as witnesses in any other case, that a Jury ought to be advised not to act upon f . ‘ e ~"hfm he ,Sha]% be a “:wne-ss a‘;”.}m? istody : and it de Snds on the title he Eas frouf his behaviour
I}xs testimony, except so far as it was corroborated ? . - . e k \ ; ' glﬁ'eshhxshevu}ilmllf c;,)uz vnlzcu (;8’ » custto d)',: o pes - ‘ - T
If he would not, after convict} N T . K vt x SN “‘ whether he shall be pardoned or executed. 7 . - ]
a stranger for another offence :;tm;: 02;’ du;:v;zthy of izcdxt;;f C;L%leiu;) on to gn.'.e c'\xdence .a°m§§t : b - Sir Mathew Hale, speaking of approvement, says :—** This course of admitting approvers has
own companion and friend. if ,com ynllcd to v ?;wor y ? cr;.‘lt .c : re convi ctxon‘ agam.s this i . ** long been disused, and the truth is that more mischief hath come tc good men by this kipd of
after the commission of tﬁe oﬁ'encI: one Shg:{;}edezl e'nce, %MT;SS 1sdm}11 * Suppose tl,mt lmmedm'fcly, " ! ‘} I’ - % approvements by false accusations of desperate villains, than benefit to the public by the dis- -
‘out being ientifiod with saffutes ertainte" fsappw.l?te and the OtI}:Cr shhoud eslcape W”h‘; : D “ covery and convicting of the real offenders; jailers, for their own profits, often constraining
ng 4 - J 1tor conviction,—suppose that the one who escaped - P . nen. and th .ol : ‘agal it.” (Sce 2
1 1 ' . ercfore provision has been made against it.” (Sce
;ho:l'd be 3ppr§h§1nlded and brought to trial, and that the one who had been appreliended in the : t ‘ " :: i);lio?e;f]tz at;”e:lfehg::;;msgﬁ)an ’ ‘ : N '
" first 1nstance should be ealled s : e ol . s e - § C ale’s Pleaso ‘ s 240, . . I ,
* (as he might be under Act enaso:. g;r;esssagz.lrxstﬁgls W}xll,laud., bex?g ccimpelled t? give o ienco o The modern practice of admitting accomplices to give evidence under a hope of pardon, though
“Judge, in the exercise of o Beeuon 52), s o1 A identify Lis companion. Would any o not so dangerous as to the old practice of approvement, would still be attended with - the greatest .
) &8, cise ol a sound judieial discretion, feel himself bound to tell a Jury that, because . X ° . . o 3 ice of the Jude
the witness was an - accomplice, it would be dan ¢ . . ’ ; e i danger, but for the safeguard whlcl_x hasto some extent been provided by the practice o. the Judges
orated ? T gerous toact upon his evidence alone uncorrob- . AN in recommending Juries not to act upon such evidence without requiring corroboration s to the
When the Judees speak of ; . . : eoo - identity of the person accused. T
-plices, they >1'efe:'1 t:et;:peéke(i thi‘ dangeryo f act;lng upon the uncorroborated evidence of accom- : : T}fe danger of acting upon the uncorroborated "evidence of “accomplices is atleast as great
' y LG e ot accomplices who are admitted as evidence for t i : L \ L e in En: - i tually pardoned
-bope or expectation of a pardon. o or the Crown, n the : : :e;e as ;lt woxfld be.ldn England, for here, as in .lynglan'd,‘ thg accomplices are uqf actually p d
o Ify in ceompl H : . . o ! efore they give evidence. - ST ; ‘ eyl
" the Wh:)le tiiiﬁ aﬂc ase,hfche acctimphc.as admitted to give evidence act fairly and openly, and discover : ) In Exfg?and by confessing and giving evidence, they acquire an equitable right to a rccom-
. » thoug o . . ‘ . * > . otrnte : iz
" which special réy.o.u':' ._a ccor((ihpg to the law of England they arc not, except in certain cascs for . ,’ ‘ mendation for the mercy of the Crown. Here; the Magistrate is merely authorized to tender a
: risio ‘ . : : . . NP , .
lenity, and thle)ﬁr'ﬁ éﬁ:els £ I:;a' gby S.tatute, rentitled as of right to. pardon, yet the usage, the : / ) pardon, and if it appear to the Court of Session, at the time of trial, or to the High Court asa Court
e uita.,bl e title t e ol the cfurt B'"t? stop the prosccution against them, and they have an ! ’ : of Reference, that the person who has accepted the offer” of pvardon has not conformed to the con-
o q Th itle to a rccommerzdatmn to the merey of the Crown (Cowper's Reports, :34). : e T A - - ditions under- which the pardon was tendered,
A . The origin of the practice of admitting accomplices to give evidence for the Crown without ' g Code of Criminal Procelure, Sections 209, 211~ * gither by concealing anything essential, or by
. . R . ) 3 - L . v . .. o - N . N . .
‘!I;f::" erqef_lt, s ex'plamed by Lord Mansficld in Rex v, Rudd (Cowper's Reports, 334, 335). e oL T L - giving false evidence or information, it is competent to the Court to direct the commitment of such ‘
"SKS D dosteinm i o - L ] ; person for trial for the offence in respect of which the pardon was tendered. o
. oﬁ 0 tp'ers?n esiring fo be an approver must be one indicted for the offence, and in custody I The witness, therefore, does not give his evidence under an absolute certainty of immunity. .
on t aI}P lkctnIl{ent‘.v He must confess himself guilty of tho offence, and desire to accuse his ‘ ! . In Scotland the law is different. There, as remarked by Mr. Alison, it is established that,
: mplices. - e must likewise, upon oath discorv ] - . a4 R ‘ - .7 ¢ bythe mere fact of- calling the Sociusas a -
~*“ he is indicted, but all ¢reqs ’ ; 2eorer, not only the particular effence for which P Alison's Practica of the Criminal Law of Seotland, 453, % " the 7 debars himsclf
o the di ved, ons and felonies which ke Enows of ; and after all this, it isin s 1 - cited by Mr Roscoe, Digest of Evidence in Criminal Cases, - °* Witness, the prosecutor debars himself from
. ¢ discretion of the Court whether they will assign him a Coroner and admit biw to be a0 - i ' . 6th Edition, page 126. - . . *“all right to molest him for the future with .
*a A e . . . Ce e e ¢ v i ' ' . . e .« . qe - . t
) tﬁgrgver :r not; for, if on his confessiod, it appears that he isa principal, and tempted the others, ) i : st yolation to the same offence. . This is always cxplained by the premdmg Judge to - the witness '
g °“rh may refuse and reject him ag an approver.” When he is admitted as such. it must . ’ S . *¢ 45 soon as he appears, and consequently he gives his‘ testimony under a feeling of absolute sect-,
e ﬂf’g‘?m"t at what he has discovered is true, and that he has discovered the whole m(’!lz For IR “ rity as to the cffect which it may have upon himself. This privilege is absolutely and altogether’ )
"4 Oou tpd}:posc, the -COT‘"’?P puts his appeal into form; and when the prisoner returns into - P . *¢ indcpendent of the prevarication or unwillingness with which the witness may give his testimony- -
N Am]r ;h e mus.t repc.at his appeal without any -help from the Court or from any blystander, ; { ! " « Justice may indced be often defeated by a witness rcﬁractinglxig previous disclosures, or refusing
-4 L e law is so nice, that, if he vary in a single circumstance, the whole falls t' th; ﬂround. b Q . * «¢ 4o make any confession after he is put into the wit‘ness box ; but it would be much more put in
" tn €1s condemned to be hanzed Ifhe fui]in the color of a lhrmc or in cibrcc:x st:nces o,{ g P * hazard if tho witness wors sensible that bis futurs safety deponded on the extent to which ko
ime i "1 . . ‘ -lream ‘ P ” ey o ‘ ” “ ST ‘
o, §olr1gorous 18 the law that he ig condemned to be hanged ; much more if he fails in b “¢ gpoke against his associate at the bar.”- L ‘ ) :
C :lslsentm 8., The same consequences follow if he docs not digco":r tl’xc whole trut] ..l in all P It is quite as necessary here, as itis in England, if not more so, that the evidence of accom-
o la::e 9'345;; f]he ;I;prox'er 1S convicted on kLis own confession (See this dontrbix’xem;;:; at ¢ S plices should not be left to a Jury without such directions and observations from the Judge as tho
rge in Hale's ¢as of the Crown, Vol 1T S mas ‘oo, He ¢ : ; [ A g - ire . o o . .
i : »" Vol TI, pages 226 to 236; S . . P circumstances of the case may require. g _ .
:: h}}). 2,C. 52’ to C. 58, 3 Tusti. 129). A furth}; r;"orous grcjg;t&aun.s ) b PI?as'of the Crown, ; :' P X The 3question is, whether the omission of the presiding Judge, on a trial in the Mofussil, to
the APprover’s own safety that the Ju iy . Lance 1s that it is necessary to A - , vations, is not such an crror in his summing up as to justify the Court, on appeal
-*not convicted, th . Ty should belicve him, for if the partners in Lis crime are | o make such obseryations, 13 1o Such . . - a - i Ppe
o Great 1 » the approver h‘lmself is exceuted, P . : : ! RN or revision, in setting aside a yerdict of guilty. R ‘ *
«** Ureat inconvenience arose out of thi . p : ' \ : id by a learncd author, gpeaking of the administration of Civil Justice in Eng-
lv = O 118 practic v if i : A . It has been said by & . IR 7 . : &
:o‘ absolutely necessary for the cxocution of thi o :” ?f :pprove.mcnt. No doubt, if it was.not ; 1 P S ‘ AR land, that ‘it is the practice for the Judze at
! would be received g witnesges, the Practice is 1 mo a:ns notorious offenders that accomplices ' x 1, Starkie on Ividence, page 472. “ Nisi Prius, not only to state to the Jury all
‘¢ thi sti ’ 1able to - objcetions ” : p : ] , , : o i o . T1us, o
“‘thxs I?ra,txce: they ara clearly competent Witnosses the'mzm') .?1chmO.n s. And th.ouch, under ; Vit ¢ the evidence that has been given, but to comment on its bearing and weight, and to state tho
) ) sufficient wclght with o J ury to convict the oﬂeiéer’ it ;)r-sm:' ¢ testimony alone is seldora of : ll ,‘g s ¢ ]egal rules upon the subject and their appligation to the particular case, and even to advise them
, > ing o i ; Lo 35h may neenrd whh hie o
to (it‘n]zinzx.t perJur)g if, by accusing another, he can ‘:Capc} ;;:;li‘o strong a temptation to a man : N R é* a5 to the verdict they should give, }\\t‘; Pit may accord with his view of the law and with -
et us sec why : gt ' . . ’, 1 RN a6 et D ) o ’3 ‘ : :
. ““accomplices whe be;fyf fca ?u;e m th"_mom_of this ¥raci% of approvement, a kind of hope that Lo M fJusgxcg. . R J
* themse] wich 0 disclosg the whol¥Stuth, and bring others to justice, hould - o o Sy
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““Indeed, without this assistance from the J udge, few Juries would, in acon-

e to cowe to an unanimous opinion, being frequently left in a state of great par-
ence of the speeches of the contending leaders.

*“Tho accuracy of the summing up of the | Judge is, therefore, of the very utmost importance,

idence and the powerful argaments which proba?ly
quite opposite views of the question, were *entirely lcft to decide
ction as to what just and legal weight ouzht to be
case, it would be dificalt. if not impracticablt.’.’
just conclusion ; and hence, in the aiministration - of Civil Just'icg, it
udge correctly to state the law upon the case, as well as tke evidenco
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** is incumbent on ‘the J
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where the persons of whom Juries ape general
the Judge than they are ;

Judge will sum up the evidence op both sid

_ ‘ & statement of the J
There can be'no doult that that Scet

at danger in holdip

s, and the Jury shall then deliver their finding Upo,t:
adze’s dircetion to the Jury shall form part of the rceord.
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. reverse a verdict of guiity is to change it i
_ a3 a Court of Revision, may grant a new tr

Areverse” in Sections 419 and 496 is g
~sentences ; and in Section 439 the same word is

. must be turned jntd 2 judgment of acquittal,
* of the word when applied to sentences,
_put such & construction upon it

* that it may set aside a verdict of guilty and a co
such as a misdirection of the J udze in point of ]

. the person convicted has been prejudiced by th

means to make void, to get aside

+ ** person be subject, for the same offence, to b
. - Were interpreted by Mr. Justic
;. ““ the same offence where o ver
" Kane, *“ that one of the most
. ** the constitution against the
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" It has been suggested that the word reverse” means to change to the contrary, and that to
nto a verdict of not guilty ; and that although the Court
ial a3 a Court of Appeal, it has not power to do so.

reverse' is not used in so restricted a sense.  The word
pplicable, not merely to findings or verdicts, Lut also to

i But I am of opinion that the word ¢

the word “* reverse,” when applied to a verdict

must also mean the same when apn

rlied to judgments or sentence, Thus, 3 judgment of conviction

even if without that Seetion it would have been possible to

VPSR ; - The Court, upon revision, may grant a new
-r Section 405 - trial. - But the person convicted cannot obtain
SR S - % Tevision as a matter of right.

* . Ithink that the Court has ag gréa{; a power in this respect on appeal as it has on revision :
uviction founded upon it for any ¢rror in law,
aW, 0T an error or defect in the summing up of the
of evidence'; provided the Court s of opinion that

; ¢ error or defect, and . that a failure of justice has
thereby. - I amof opinion that the word *¢ reverse” i

: , or anuul, °
~The chislat:n:e, when giving a power to g Court
thought it necessary to d :

evidence, or the improper rejection or admission
been oceasioned

‘

: 0 80 by expross words, ags a Court of Rev
and without any applic&t'}qp or consent of the person convieted.- But an appeal muzt be preferred
by the. person convicted, and it ~seems to. follow that, if ho asks to’ have a finding and conviction
set aside for‘errgryin law, hé‘canfwt set up that conviction in bar of & second triaf T

- That was the principle acted upon by~t’he Judgzes

2 lzes in America, who held that a new trial mjaht
be granted ‘in cases of felony, notwithstanding the .

words in the- constitution, = ““nor shall any

ame twice put in Jeopardy of life or limb," which words
stice Story to mean that “pq paerson shall e tried
dl(;t/ hgs beeu given by a Jury.” ¢ am aware,” said Mr. Justice
erilnent of our Jurists, Mr. Justice Story, has found an iuhibition in
graqb‘qf new trials in cases involving Jjeopardy of life. But I cannot
Interpretation which, anxioug to sz 1ti 1 injusti
“ e ctne the ‘preta N Sscure a eitizen azainst the injustico
. of :, svkz‘:'on(: :Em 1c.t10n, requires him to sufer under the injustice of the first. ?Jcrtainly Ionuld
: n{) ;su ']0(: ' € priscnsr {o g sc'congl trial without his consent,- I‘f,‘bcing capitally convicted, he
.e cets to un ergo the sentence, it may be hig right,  When however, he !
‘15 {o release himself whi‘ch‘he ié ﬂlre'uiy !

from the jeopardy in

Y3 . ¢ T

. encounters when his Prayer1s granted, . but” the same diveste
** fatal issue.” . o oo R

& second time for

¢ realize the correctness of th

and it is no new jeopardy that Ire
d of the imminent certainty of its
\Tl.m same dis‘tinctvion was noticed by othc;- J Ildo‘e's
of a prisoner, and jeopardy incurred wisi.. t o

If a new trial may e grante

4 for error jy 1’ by a Court of Revision, even without the pri-

at the same hCourt, as a Court of
Prisoner against a yordies and con

in whigh a finding of gﬁﬂty 15 s
$34rY, may order a new iriy).
Y benecessary : for ok

viction ?

It appears.to me th;i{_t, in all cages

In some eases it m;

~Tect opinion as to the guilt or innoeence

3 objected to upon the ground that the Judze

o . 7 %3 to the degreo of w xghﬁbiéh ought to be given to tho evidence,
' T T T R O

— - -

used with reference to judgments only, Butif -
means to *‘ change or turn into the coutrary,” it !

Section 420 shows that such was not the rieaning’

1s used in its legal sense, and -

of Revision to order & new trial, may have -
ision may azt of its own motion

asks a sccond trial, it o

between jeopardy incurred with the consent

Appeal, may grant 2 new

et aside upon appeal, ‘tho |

Y

t
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 Proceedings of the Madras Government, Judicial Department, 1
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Nt
)

i ’ . Appell +, is not necessari d to send
it appears to me that this Court, sitting as an Appel}{ttf Court, 13 not ?;cessar:lil‘;oing o -
thciwse back for a new trial. - If the Court are of “opinion that the evidence ¢ any,

+ proper view of the case, support a conv: : les:
?orl; new trial, in order that a Jury might haye the opportumt{y ofi convicti

¥
under a proper summing up. .

jon 419 of the Code of Crimi o ot T ey
th ﬁSZ‘ft“m 1Ilt; d(;cs not compel them to send the case back for a new trial, in cases 1n
¢ finding. el them ¢
S
see that it is useless, and may be ipjurious, ' !
bids it ; the prisoncr is amply protected by t.he Section dwl;x
of acquittal, and a failure of justice is sufficiently guarded

ial whenever, upon appeal, they ar — : 1S e o o
. nclg :Zfd Z) defeat axfd not to promote, justice, if a verdict of guilty were set asi )
wou , ;

trial granted, for a defective . . ; SR
;i?chglt.hc High Court would, upon the evidence given on the trial, have affirm

! Ass ining wheth-
instcad of a trial by Jury, the trial had been before a J udge and As.sesls;rs. In determining
instcad o . ' o \
er the verdict ought to be set aside, and a new trial grantefl, foz; nil (t lelecr
® - - t
evidence, it ap;;cm-s to me that the question tlz)l b_e.cor}su;?;.icrl elztngé :1; :t X u,t O T timats
£ tho i i i ive a i A ; :
le cvidence, a Jury might possibly g dif ' e o ths Mieh
“{II’_ of t}ix'ctl:;hoc\idcncc would require a different verdict. If the  cvidence is suc A
effect o

COll t W ) ]l i 17 l 1 ¢ b I )1 J df’e a.nd JKSSC‘SbO 8
T oule Y I

y y J 5 y ; be us2 th“., Jud 'é
t} t the r Ouch.t IlOt tO SCt a,.,lde & VCI‘dlCt Of gullt fUund b a J ar y merel caus o
thx"k 14 L S

. N i ¢ -advice to t { N
has not, in summing up, given proper Iiﬁ;';:“"_l O:li:tqis se acide for such a cause, upon the ground
. . ) -3 ence. 5 e ver v ~
might properly give to the,e”d : o of ustice. and that
th:t the error of the Judge bas.causx:i\a,_f;}lll_ll}__of Jqs:}c:ew' trial.’
i - S v in some cases to grant a o . i3 rt
Sq by, it may be neccssary 1n o . : - ingufficient to suppo
f}icca ﬂ{l‘cf‘; o f justice has been caused, and that the evidence I8 wholly
at a failure o 3 ’

ide rerse onviction
; ¢ have reversed a con
any conviction against the prisoner, and would upon ;hc ;amc :;1 :Lizn;:s e T think 1t
a‘ e - . A - ry » :
. . he intarvention of a Jury, hec e veudiet
. : en tried without t : : D o tho s ’
if ﬂ;; cbasc.: ]l:l d be to graat a new trial. * In such a case, the Court, havﬁ z :
woun ¢ 1nproper, at & a e .

.“may order the prisoncr to be discharged.

ch prohibits an appeal from a judgment
‘against by allowing the Court to order

viction, if,

’
’

o fiod and s ed for the crime of
Iu the casc under consideration, the appellant was cog;écégd ‘{’nfilasec('lntsticdfour e 1ot
. ot : * pri 's might be div :
2 X Jury that the prisoners mig 3 L i
Cacolty, The Jndgo told the heo? and Baratee,” charzed with abetment, and ag
Mahes Tiake appellant), Pauchcowree, and Daratee, charg ‘ S rmated
nglxcc Luk(;li,(;hcfﬂggom Uz,)c tendency of the cvidence s to show thatdtheizlac?zby 2 t]:,ese "
a2 Y i ac . 4L »
th? ﬁrs}t aﬂ. O‘kd Oth" Ghazeepore men, “jho c&m’e'_downvt(? c‘qm‘xmt‘tll}e : :momiy;ﬁm e ”dacoity,
with them; 2n ’d vt the Ghazeepore men, are charged with actua y’,“d e -DElahéc N
82ys ;_ulthc ‘s.cdcon Seﬂ;g to show that Chukowree Goindah, B%Ilacigpxj Goxg lah, a Elabee Buks
‘“ and the evidence gocs 0 & 0 ot o ,‘ o ‘
““ (the appellant) also went with the gang.

The statements * that the tendency o others, and. that the cvidence *“went to show that

““ with”* Elahce Buksh the appellant and . the actual commission of the dacoity,”

> d with !
- ith the gang who were charge PRI Leh mieht bo
. Elzh; : ?Gi\Shd‘:eli;:lizxfctrcnfo that the evidence was such, upon which Elakee Buksh might
- would fairly lead to ,

: found him guilty of
i A lacoity and also of abetment Qf dacoity, and the Jury foun
~ safely convicted of dacoity ing the Jury agains

o oft o far s Jon ‘ it rela i sabstan-
b s oo f_"“ f.oml ??{LOW chould find it corroborated as it relatéd to h‘nln, he
omplices, unless they ; :

: llant was guilty-

idence went to show that the appe ’ o X
. 1 that the evidenco wen , he e alie soacladed by

tially oid them "to which I have before alluded,“ the Seaaxon? ’ neladed 27
. Havine mads the remarks to uch Leen " elready recapitulated ;- his defence 1};: it

X “L kell's statemen? 202 ; vns the person through whom the dacoity

saying : ¢ Elakee Du . . of enite. because he was the person t ety
ins L ay w - the eonfessin
- *¢ charge was made aga.mc.t him Su btnd{;urj»,- e e o fo say whether ¢ :
¢ was traced out. This 13 un oubte T iﬁcaki};l'g

** Goindahs (<. c. the accomplices) are rfa',y e
* % or whether this was done out of rcvcngf;-.

. N e

evidence of ace

i
ca N . ] .-
R

-

R

iction, it would be worse than useless to send the cgs? back .
o ave ng upon such evidence

Ilm.l Proéeciktlre— allows t\hé. Appgllafe Court ‘to alter or reverse .

to do so. Regard for the prosecutor and witnesses for- )

e satisfied that therc has been a failure of justice.- It

g ot i i i case in
summin up with reference to the welght Of evidence in 2 ca
* g =2

ctive summing up of the .
upon a proper summing -

Le Jury as to the weight which they ’

f the évid-er:l"c‘e_was“ to show that the dacoity originated

t convicting the appellant upon the mere

‘“he truth 'in implicating Elahee Bukeh,

the prisoner has beea preju-
_ But if the Court is satisfied -

+
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: : - Yession, Nuscebun had no means of communicating with Sunker or Soondur, or of hearing their
: idence, the fact of her corroborating ‘the evi-

" The Judee ' '
~ Ze did not cven ¢ :
C el the Jury th :
. o t the by ] 1 v vy . .
» or explain to ¢ 2 accomplices were givi ir evi :
. e ving their evid
of Foel m the position in-which the v.'it:csscf were plx'*./:ecndc c'au::lic:h:
; 3 : Y
evidence . ofthcy dShould find that it was corroborated. The
a dangerous character.” They were not mercly

e v,

_with them, is a strong fact to be

M v

it A e

. not confess when they were first arreste

PN

confession before she was examined and gave her ev
thout knowing what they stated, and without communication

taken into consideration. I do not think that there is much

4 not mention Elahee Buksh’s name at first. They did -

weight in the fact that the accomplices did |
d; as soon ag they confessed, they implicated Elahee

dence of the other accompliées.wi

accomplices givi .
S 5 gVing evidence yp, .
Pl‘ef'lqusly ‘convicted of'dgco.'“nder da -tender of pardon ; they w 1
against other daco; ouy, and had b g were men who had been
coit ! een pard . . .
the Police, Even ths, and wereg k ept in tho p onqd for the purpose of giving evidence Buksh. ; ) o
en, Pay of Government, under the survcillance of The case should be returncd to the Division Bench with an expx:ession of the opinioﬁ of the
Full Bench— ) _ : ‘
und upon ths uncorroborated evidence of one or more accomplice or

according to thej
o 1C1r > .

own evidence, they were planning and concocting

o S

aving evaded )

« - o l 1

; and then, againe iS‘ux‘v;:;]lance under which they were kept, abetted
» lor the sake of saving themselves, turned ro:ﬁld and

. . g their associ .
- ot pry . ° assoclate .
prominently directed to the fa4 810 the new crime.  Yet, the attention of the Jury was

did he point o

- general, or of Zictfx :ll;:m e
I have read the

Bench, by whom this

by the Telee, who de

.. Buksh, the prisoner,

r 'of acting
ting upo idenc
perate and abandonedac ) pon the uncorroborated evidence of accomplices in
aracters as Shunker and Soondur in particular. -

. ¢ present case .
Case was referred, that ¢}, » and Lagree with the Judges of the Division

posed that Le sold

- 2} scers ;
The eircumstance y rs of oil to Pauchcowree, the servant of Elahco

‘ual 0 W i '

Iere; g.sﬁrong piece of rcorroborative circumstantial
, ingh, Inspector of Police, Bankijore, stated

ge had been ¢ i j
0 ommit
at some of the p"; tzf}tby the approvers and some Shakabad and (shazee-
perty was with the approvers, and some had been sold

to Ramsaha
ye Sonar,
» and ho suggested the propricty of an instant

.t

o N SR
SR S ey

s a3 lh on 'Dt tO ha‘e l) P S mminao up nor
o becn y ) i
3 the Judbc, m hlb su i o 3 -

e evid i
ence of the accomplices was not corroborated -

PO

e

-t

- W el L e

k)

o e apdink
ey

rat . ?
at 11 v u., from Elaheo Buksh, the prisoner, that. . -

DA —

PP

1. That a conviction fo

accomplices alone is valid in law. - o ‘
9. That, for the reasons above stated, there was error in law in the summing up of the evi-
ng aside the verdict of guilty, if the Court is satis-

dence, which would warrant the Court in setti
ced by the error, qnd that there has been a failure of justice.

fied that the prisoner was prejudi
3. That the verdict and conviction ought not to be seb aside if the Court be of opinion that
d that, upon that cvidence, they would have upheld -

the verdict was warranted by the evidence, an _ »
the conviction on appeal, if tho trial had baen by the Judge with the aid of Assessors, instead of

by Jury. ' _
I should observe that; in his evid:
Singh, did not say that Elahee Buksh, the appellant,

»nce before the Magistrate, the Inspector ‘of Police, Isres
informed him. that some Ghazeepore men
were concernad in the dacoity ; nor did the woman Nuseebua mention the fact of Elahee Buksh's
bringing the scales. It may be that the Judges who referred this case, if-they sct aside the
to test, by further cxamination, the accuracy of

conviction, may consider a new trial necessary,
that portion of the cvidence to which I have referred, and which, if accurate, tends to corroborate

the evidence of the accomplices against the
Whatever may be the result of this case,
ought to be sent to the Licutcenant-Governor of B
convicted dacoits in the pay of Government.
convicted, though supposed to be under proper surveillance, were,
the accomplices, engaged in abetting and planning fresh dacoities.
“together in the pay of Government, appears to me to be most dangerous,
under the strictest surveillance ; but to leave them under such a lax inspec
appears to have been exercised in the present case, ‘seems to be little short of keep
public expense, a'nest of dacoits, a harbour for men of the most abandoned, depraved, and
tion of stolen property. o .

i

appellant. A : ,
it appears to me that a copy of the depositions

The accomplices who gave evidence are
d the other Goindahs who were
aceording to the evidence of

To keep a number of such men
even when they are

tion, as that which
ing up, at the

engal.
These men an

vernor should be callel

fjl : ’
Coe dangerous character, and a place for the recep ;
Honor the Lieutenant-Go

peen performed by

’ 4 It appears tome that the attention of his
' to the lax and insufficient manner in which the surveillance 2ppears to have

those who were entrusted with the duty.

If Elahee Buksh’s stpv
Bt o VY 18 trug, and he was not g . . .
il e Ot c;meT(;I:az(;pore dacoits were plu-tics i,gl;ttf z:’tl(::t? ot e oy semoed ! ;
ment, if the evideﬁcé of the Ience Was committed on Saturda u'ohome 4 Kb o remain'ed I
at 11 r. ., beforo any scarch r;lsP ector is accurate and to be be}I’ie\'l cd v mado on Mondoywith
ny ad been made, or the Police had hid, :::;'S c:lxxixl:xlﬁlzxil lf'ondag’tﬁi%lht
| cation wi 10

!‘ .t e P
R e o e

ool
o

Goindahs,

Elahec Buksh, in It '
’ his defenc . ' .
Cefence, stated that he made secret inquirics which led to the belicf that
1
§

the propert
¥y had been sold to°
from whom he m 0'¢ to' Ramsahiaye Sonar .
o ¢ made the inguirs onar, but no eviden ; .
flquiries, or how, at the time when hcee g‘;iililv:p ontI'ns behzﬁf toshow =
nformation to the Police, -~ = ¢

- ‘ he knew that
L Sy part of the pro
_ o L " pert - .
B been concerned in the fobbéry ¥ Was with the Goindaks, or that some Glazeepore dacoits had
. . . : ! re dacoits ha

e L

[P
DA

-

s

B L S
et e % 2
.
*

: : to give evidence under ler
it to have been obtaj - She appears to have receiv er a tender of pardon, was . -
. probably as,untrust::vlz)cr(tlhl;y a(ia'cf? 16y, - But she lived wir:hcels‘:jngxf;or(t:c-n of the property, kuowing
; o dacoity. Sho says that Elgp, 1 ]3s,he had_ actaally been his wife, or a;Olnda¥1 ’as his mfcf and was
‘ ~ he brought the scales. In th;‘e: uksh came on the Sundey to'di’vide thins::]t: o accomplice in the
Co that the Goindahs were afrestedresDeCt’ if true, sho Mtxorates Soondur ar ]2I)T0pert_v, and that
" Sossed, and that the women were 1o o 0 (i”tergu:u-d beforo sy of the asemmin eon .
7 - T . i taken to the T?’«nah. 41, after the arie(;t ¢ accomplices con- " ' :
: . L e L ! » and before the cons - . . :
- N . 4
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