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Procecdings of the Madras Govtrament, Judicial Department,
9th October 1867,

No.71.7. Read the following letter from the Secretary to the Government of

o India, to the Scerctary to Government; Fort Samt George; dated Simla,
14th September 1867 No. sitr.
IT¢me Departmest, ' S .
- Logislative,

Refcrrmv to letter from this Department noted in the margin,* I am directed to
A o forward, for the information of the Go-

® No. 431, dated 13th -Tﬁnnaf'y 1868. vernment of Madras, the accompany mg
copy of a correspondence,} including an

t From Seorotary, Government of Beogal, No, 641, dated  Qpinjon by the Advocate General as to
o .

- 27th Jannary 1866,

Ofice Memorandam to Solicitor to Goverument, No. 4093 : JIRSIONS 4 voyq - - . -
Hated 1oth April 1867, » the keeping of Wills under Act X of

Letter from Bolicitor to Government, No, 233, dated nc,_h ' = 2, . .
August 1857, aud one enclosurs, 93, dated 1865 (Indian Succession Act) in boxes
in ‘the offices of the District Remstrars .
, of Assurances. ,

I'rom the Secretary to the Govcrnment of Benzaal, to the Secretary to the’ Govemment of Indxa,
Home Department dated 27th January 1866, No. 641.
With reference to your letter, No. 433, dated the 13th instant, T am directed to obscrve that

looking to the sparseness of the European population in most Districts of Bengal, and the slow-

~ - ness with which Natives in the “interior adopt the practice of making Wills, the Lieutcnant
* Governor does not expect that the number of those documents under Act X of 1865 will be large.

His Honor, therefore, desires to submit, for the consideration and orders of the Government
of India, whether, xnatcad of incurring the expense of purchasing iron safes for the prescrvatidn
‘of such documents, it may’ not be allowed for the present to keep them in the fire-proof boxes in -
the offices of the District Registrars of Assurances, if such lr;ecpm'y be not hﬂld to be 11100:11 under

- the wordinz of Sectxon 259 of the Act

Oﬂim, Memorandum from the Under Sccretary 1o the Govemmcnt of Indra, Home Depnrtment
~ to the Government Solicitor ; dated Fort William, 18th April 1867, No. 4003. o

: In January 1866 a Circular was issued from this office to the Lacal Governments and Admi-
mstrzu:xons,suMectmrr with reference to the provisions of Section 259 of Act X of 1863 (the In-
.dian Succession Act), that’ every District Judge should be provided with an iron chest for the safa s
deposit of Wills, and that the chest should be placed in the Collectorate Treasury of the Dxatrrct_r'é
under the Treasury Guard. In reply to this Circular, the Government of Bengal submits that,
“considering the paucity of Luropc:ms and the slowness of Natives to adopt the practice of making '
" Wills, it is not cxpectcd fhat the number of these documents in the Mofussil will be large, and
suggested, therefore, that matcad ‘of incurring the expense of- purch'e.sm'r iron safes, it might be

B - allowed for the preqcnt fo deposxt Wills in the fire-proof boxes kept in the oﬁ'xccs ‘of the District e

Registrars of Assurances, It'is  doubtful, however, whether, haying- rezard to the wording of
“Section 259, this course can be le"'llly sanctioned, and the undercwnc:l has tha ho'mr to rcquestr

" that the Solicitor to Go»ernmfr»t will, if necessary, take opinion whether the propo;al isoris not

open to legal obJectxon A copy of the corrcqpondencc referred to is forwa.rded for refermce, a.ndr -
an early renly is requcatcd

.From the Sohcrtor to Government, to the Under Secretary to the Gwernment of Indxa, Homof_

Department, Simla ; dated Fort William, 26th August 1867, No. 238.
With reference to your Office Memorandum, No. 4003 dated 18th April last, I have the ,.

- honor to forward' the Opinion of the Advocate General as to the keeping of Wills, under Act X~
~. . of 1863 (Indian Succession Act), in ﬁre-proof botes in the oﬁ‘iccs of the District Reg 1'=tra.rs of

' ’Assur:mces. I : . : o



-t

Proceedmrrs of ﬂze BIadras Govcrnment Judzczal I)epartment
9th October, 1867 :

' OPII\ IOV - .
It appears to me that in. the prescnt state 'of the law, Wills thch have been admltted to -
" probato cannot be entrusted to the'District Registrars of Assurances. According to Section 239
“of the Indian Succession Act, the Judge is to file all Wills wluch Lo admits to probate ** among .
“the records of his Court,’ and'he’is to do this ** until some pub’hc rcrrzstry for Willsis estab-
-~ lished.”. I think thatby *¢ Pubhc régistry”” must be understood some office in which all provcd ;
- WWills are to be permanently preservcd “Act XX of 1866 doesnot establish any Public rorvxatry in :
- that sense ; for although, under Sections 44 46 and 77 of that Act, the Wllls are to remain in thg
- charge of the District Registrars after the death of the Tectators it is not prondcd that thcy are
89 to remain pﬂrmanently ,And the High Court in the ‘Original Sido hbs deczded that, under -
Section 237 of the Succcssxon Act, a Registrar must &ehver up a deODltE\l Will to the Court when
" application is made for probate ; and, of course, “after’ probnte "the document bécombs arecord -
“of, and would be preserved by, the Court.  And in the gime way a District'J udwe, after admxttmg ;
8 Wdl to probate, must keep if among the records of his Court, whether it has Lecn registered or .
: " Itis 3130 to be observed that the Act'of 1866 only apphes to the deposxt and” kech" of, :
Wzlls which are registered by the Testators in sealed covers *An open Will is (:1; I und;rshnd the .
: Act) fo be re-delivercd to the person who- presents it for registration. T o
_ Whether Wills after probate can Iawf’ully be deposited by the Judge in the Col]cctorate
‘ Treasury, depends on the questmn of fact, whether the Treosury is an ordmary re bcpuacle for

.' records of the Judge'’s Court. R
: (Slgned) T, H. COWIE,-

246& August 1867 SR ST Advocatc Gcneral.
No. 72 Omom mmz}:ov 9th Qctober 1867 No. 1610.
o The forccromrr letter, and the papers received with 1t will be commumcatcd to
- the Registrar General of Assurances, W1th referenge to hxs Ietter, datcd the ~2nd :
February 1866, No, 53. S - - o
: (True Extract) R
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- To the Re'rlstrar Genera] of Asaurances. ,
-4  Honorable the Judges of the l"h Court.,'
. g Civiland Sessxon J udrre of o
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