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- e e ‘ T No. 7. From the Magistrate of the Godavery District, to the Chief Secretary

PR - AU I - _ toGovernment, Fort Saint George'; dated Cocanada, 20th 1May 1867,
o B ‘~ ' No. 122, e
1 Lave the honor to forward copy of 2 letter from the Acting Joint Magistrate
of the District, requesting instroctions whether “any™ Magistrate may issue the
. < gperial order” required under first part of Section 152 of the Code of Criminal
. E T'rocedure, in order to allow of the party to be sent before “ the Magistrate having
jurisdiction” being sent under a lawful warrant for his detention in custody, till
he arrives before the Officer who is to try him. o
2. - But for two cpinions given by the late Advocate General, I should say

-

e

L™ n oS b g g T
.

T that* any” Magistrate may issue the requisite erder 3 but the opinions referred to.
" . scem to mo rather contradictory of each ether, and I thercfore refer the matter for
- further advice. . : . .

3. The opinions I refer to are contained in Government Proceedings,
Judicial Department, of 20th September 1865, and of 7th Nov_ember 1865. -

4. TIn the first quoted Procecdings Mr. Robinson, Inspector General of Police,
aske in paragraph 6 of his letter, if the nearest Sub-Magistrate, in cases over which
a Sub-Magistrate has no jurisdiction, can grant the * special order” alluded to,”
T ancaning, evidently, the “special” order alluded to in first part of Scetion 152,
‘\ - (‘ode of Criminal Procedure, ' ' o

- - .

The Advocate General scems to have omitted to give a particular opinion on
tlis point, though he does say in paragraph 3, “again, Sectien 152 repeats the
. lanzuags of Saction 185 ;" and in paragraph 2 he says, * Scction 135 expressly names
the Magistrate having jurisdiction,” thus apparently considering * the Magistrate
Liuving jurisdiction” to be alone referred to. ‘ ' ‘ :

7

N I would remark that in the first part of Seetion 152 “a” Magistrate is specially
\: : mentioned as the person to give the special order required. : ' -
\ 5. From the wording of the opinion in the last quoted Froceedings I should

Laasr-

think that ¢ a” Magistrate, as referred to in first part of Section 152, Code of

-

' Criminal Procedure, means, as its definition statcs, all persons exercising “any” of
i the powers of a Magistrate, but the first quoted opinion scems to me to require that ’
5 * itshould mean ¢ the Magistrato having jurisdiction in the case.” | .
¥ 2 6. The High-Court have rulcd* that a 2nd Class Sub-Magistrate cannot ¢ com-.
1, . L o © "7 mit” acase for trial to a Magistrate with
3 | S Procediess of High Conrt, 22nd Decamibor ““’" P2 higher powers as he would do to a Session
- N ™ I Court, but wust simply send on the |

*

" charge slnectl filed before himself by the Police on ascertaining that he himself cannot

i

h: : E T dispose of the case. At present during the adjournment of the Session and Frincipal

e 3 "~ Sndder Ameen’s Courts, many cases that would go beforo the latter Lave to be tried

\ ', .' by Magistrates having full powers, or by 1st Class Sub-Mayistrates ; and, therefore,
i " thiopartics in them Lave to be sent Jong distances, two ard three days’ maich at
% timos, ere they can reach the hecad guarters, or station for the time being, of a
‘li - . Magistrate competent to try them. ' / L

: ' 7. - The query is, who is the person authorized to give the * special order”

required under Scction 152 to detaig the prisoner in custody till then. Is it the
nearest Sub-Magistrate, or the Magistrate having jurisdiction inthe case?
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Proceedi I AREaRenacans o R L .
J "41o/ the Madras Gocer nment, Judicial Depariment Proceedings of the Madras Government, Judicial Department,
. . . N | I ' .
e Y -~ 2ad July 1567, ! _ R 2rd July 1867.
Fr T T N S July 1604,
; From the Actin Jot . B e i - , q
bismi -0:1:;;! :;gmme of the Godavery District, to the Mazistrate of the Golavery” ) Co OPINION. : o A
* Thave the ho:- or. wi ;’-‘U’Snpur' 23rd May 1867, No. 7. ‘ , . I am of opinion that the spacial order referred to in Section 152 can only be issued by & .
in the Pol{ce We:kl. wét. reference to Circular Meworandum No. 333, of the 18tk May 1567, Magistrate kaving jurisdiction in respect of the offence. If the section had ended at the words -
a3 to the procedure 'to!{) t!:cula,.. fo request that you will bo ':uod (-uoug.h to oltala iasiructivis ** twenty four hours' it would have been open to a different construction, but reading .the first part
. 8t the time at a con ‘de ° sem:tl i1 €ases when the Mﬂgiﬂtrat: baving jurisdiction happens to be . of Section 152 with the last part, and with Section 131, the meaning scems to me to be qmteclear. The
| e d ! ‘ . sections prior to Section 151 provide for an enquiry by the Police. Section 151 directs that when

N be tanc(;.‘ EQ'y 100 ulill . . may
' ’ '8, or when it is not known where he 013} ons p ’
’ - that inquiry leads to strong suspicion against the accused, he is to be forwarded under custody to th®

2, It is true th L .
3t, under Sectiog 13 ’ .
: 91 of the Criminal ; gt forward . . :
ioal Procedure Cole, the Palice mu ‘ 13 Dot to be kept in custody under inquiry longer than twenty-four hours without the speeial order of

; the_accused to the Magistrate having ;

. ‘ ¢ i - . . . ‘
;EZ;::C(;;;H 0 poriod o :fd J:li:?;i{:‘t.lon 1: but at t:he same' time I would obecrv;s ‘Lf‘";:-; . @ Magistrate. These words, standing by themsclves, might be taken tomean ** any - Magistrate.”
ro a(l:::;::mu' "mhont o spedai st ;n' ta‘e 5?: I,?thf sflﬁts({u we havo.gze)e‘:::n i’u cus- ; But then the section goes on' to say wohat is to be done if a longer period of custoqy' is mnecessary,
i : fpermd | repeilor X Sistra ci (;tm.n!afx a;c.usc; ;} e e Th'ﬁ officer * shall, neverthcless, forward the accused to the Magistrate,” &e. ;takl.ng all together I
e ; mdud'e o Magmmte. e 1 :Yo marke . ‘“E ! 1.£a ics the u1 ‘ ‘ think that the special order must be made by the Magistrate to whom the 8c.cused is to.bc fol"fa‘:d-
T o o ey o : agistrato having jurisdiction only L g iy efl’ and that that Magistrate is the one referred to in Section 151 asthe Magistrate having jurisdie-
Bl o nb by al orders (remand) to keep accused persurs in c.“ o . tlon.  On principle too it scems natural that the accused should be forwarded for the purpose of
ained in - obtaining a remand order to a BIagistr;xte who would have authority to release him, i the charge

+ Custody by the Poliee for days ang e: 8 it then that we find accused partica constantiy det
T carried abo§: t{eeks} o L presume thc:ycaguot be considered o:berwis.c tha:: scemed to him wholly unsustainable. In fact it would be a contiadiction in terms to apply for

o oty under a Police escort in search of the Maglws~ A remand to a Magistrate who could not refuse it. JBut no Magistrate could refuse a remand,

ge, without taking upon himseclf jurisdiction ‘in respect of the

» Who may likow:
cus . Y likewige - » 1
- oioteds, 1 submi th : bo on the move on other business. -1f such persons arod® - that is, set the accused at lar

at wi .
f,hey are, therefore’ exem;l:;o;:,;p:;ld order' of a Magistrato that the custody ie illegal, and thas - offience. .
stanc: wullfl gy "Ong. in my regdfnse!;f::a ]ﬂttncbcd to escape from legul custody. One i~ o "2. The inconvenience apprehended by Mr. Horsfall will no doubt arise as l.ong as I!Iagis-
und wuice to show the hardsﬁ' ® law, the sooner it is amended the bct.tm o - “ rates are posted at great distances, and more about the country, but the custody will not be illegal
er the charze 'P entailed Ly 1he present practice. Lllore is st present a a8 he supposes. The twenty-four hours custody specified in Section 152 i3 a custody for purposes

[4 Of the uea . |
. d zfs:;é::tl th'fagistratt.’. and accused parties are conveyed :,honct‘_‘l‘-’ ] £ ;: P?lice inquiry, prior to the accused being forwarded to the Magistrate. Once h,e is sent <.>ﬁ' to t.be
and by t)e time them aseertained that he has proceeded to Tuni, thut'i -enwbe Y ?g!strnte every custody islegal which is necessary and proper for the purpose.of placing him

Magistrate hag lefy ¥ bave reached this place, it will, in all probabilithy > clore the Magistrate, however long it may last. ‘
3‘,, I may observe that I have considered the two opinions of the

-

. Mahmundfy. vid Pedlapur or Ly sumo cther route b Advocate General _referred

is1strates are ‘
w gener . . _ : . :
a:glf" therefore, b able to rema:]"iy -aoainted with their immediate supcrior's movementé wd . R ‘ . ~ to in the correspondence now gubmitted to me.
51 e thus doing Away with ¢}, the 2eeused to be placed before the Magistratoat 8 xed place ' o :?:l:g:gnl;:{ggg’ - I cannot percoive any contradiction in those
has ar Tt appears 44 e that the ;enh""]’ heedless expense and trouble incurred at present ! ' opinions, and I agree with both. '
18 res ot L g B i
gen from the conflictip . Present uncertainty and confusion as to the law on this poin | | | ‘ (ngned.) J D, ‘MAYNE,
the force, ' 13th June 1867. Acting Advocate General.

(True Copy) (Signed) 1L J. BROCKMAN, -
: C Acting Qovt. Solicilor.

7, No. 1041.

. No.9. Ouprx Taxzzoy, 2nd July 186 | .
' ~ Refy —_— p 4 EON, . ) oo
Fort Saryp Gronc: ‘L?rmd to. the Advocate General for his opinion - " Resolved that the opinion of the Acting Advocate Gen.eral be.ﬁmrilnlellcatled
 10¢A Jyne 1867 y . (Signed) A.J IIQRB[.ITIIN oT, : to the Magistrate of the Godavery District, and to all Magxstrates, dso to the In- .
. ) . . . D * . X L . . N ecto G . . . . . - - . L . .
‘No.s. From g \ _ Chicf Secretaryf : _7pector General of Pohge. " (True Estract).
. 8 H . — . C ' L
. to Governmen:'nllﬂi tG o ornment Solicitor, Madras, to the Chief Secretm;y 27
. No. 391, ' Fort Suint Goorgo; dated Madrus, 14th June 1867 | L | ,
ave the | ' ] _ o
- ¢ honor ¢4 acknowledge the Order of G ¢ noted in the margit « 2‘ ‘ ' . Acting Chief Secrelary.
o une 136~ . mm ! - . - . . i .- o ) ' .
“":’YJ Dh;if("“‘_’ made on letter f, . re o .f-‘ﬂ o ftl Adrocate Jo the Mugistrate of the Godavery District. '
No. 120, % Government, of 1 o, MiZistmte,  TCTUCSLING to bo informed of the be ° Mugl
7 " May 1362, General’s meaning of Scction 1520 e ¥ Magistrate of : : A - - - S
2.. Ihave . Co TR : ‘ » - Inspector General of Police. -~~~ o= 0 o LT ‘
. sub de of Criminal I’'rocedure. crae. ” pector zene - . : o
ation; and, mitted the referenco for the Acting Advocato General's congider ‘ : ) £, . Acting Government Solicitor. _ o L
. o 1 R 7 . L R : . o - " ) .
% Tnow forwag 2 co tod. Exd. J. Tulloch. ' ’ ’ : SRR
CT PY of Lis opinion and retarn the order above 2OY S

Magistrate having jurisdiction in respect of theoffeace. Section 152 begins by directingthat aprisoner -
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