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Proceedings of the Madras Government, Judicial Department,
- 11th June 18G6.

No. 115, Read the following letter from the Government Solicit. r, Madras, to

the Acting Chicf Sochtary to Government, Fort Saint (Jooxrm, dated
Madras, 4th June 1806, No. 321.

I have the honor to aanoqudf*c the Proceedings of Governmont nats,l in the

margin, relative to the propricty of the
Arlmlmsfmt(.r General’s mchdm«r in lis
Schedules, prepared under the provisions
of Act VIII of 1855, the Estates of deceased persons, of whose Wills Lie may have
becn appointed Executor, by his official designation. .

" 2. Iobtained from the Administrator General of Madras the Probate of the
late Mr. Michael McDowell’s Will, granted by the late Supreme Cowrt to the late
Administrator Gencral of uIadras, as the Exccutor thereby appointed, and laving

submitted it and the point raised by Government for the consideration of the Actmﬂ
Advocate General,

3. Irnow forward a copy of his Opinion,

COPY—OPINION.

I tLink that a%y estate which is entrusted to the executorship of the Administrator General,
Ly virtue of bis office; and upon which he draws a commission, under Section 26 of Act VIII of
1853, is an Estate in his charge, as Administrator General, within the meauing of Scetion 34, and,
thercfore, that he is bound to render such accounts, and is liuble to such contral by the Govern-
ment in respect of it, as he would be, if he had taken out Letters of Administration.

2. Itis, however, a very different question whether McDowell’s Estate, which was entrusted
to a former Administrator General i in 1857, is in the charge of the present Admninistrator Gener al,
as such ; and I am strongly of opinion that he only holds it, as Executor de son {4+t ~The framers
of the Act evidently contemplated (see Scction 26) the probability that testators might appoiut the
Administrator General theif executor. But in Scetion 24, which provides that Administration
taken by one Officer should enufe to the benefit of his successor, nothing is said 43 to Probate hav-
ing the same effect. And similarly Scction 5, which transferred to the Administrater General all
A Tninistrations granted t4 the Ecclesiastical Registrar, under Act II of 1830, was Silent as to Pro-
bates, which he might have taken out in his official character (sce Act VII of 1849, Scction 7).
"his is the more remarkable, as Act VIIof 1819, Saction 2, transferred Probates as well as Admin-
istraiions from the Ecclesiastical Registrar of Bengal to the Administrator Guncral arpeinted
under that Act.

3. It might; no doubt, be arzucd that an Administrator General is a sort of corporation sole,
wih perpetual existence, who, without express enactment, would succeed to all the rights of his
prodecessor.  In support of this view might also be urged the fact that Act VI of 1819 contain-
ed no provision simildr to Section 24 of Act VIII of 1835. On the other hand, the hisertion of
that Section in the later Act, and of an exactly similar Scction (17) in the Oficial Trustee Act
(XVII of T864) looks as if it was felt that some such provision was nccessary. If necessary, then
the omission to transfer Exccutorships is decisive against any such transfer having taken place.

4. The case docs not, however, secm to me to be one with which the Government nced con-
cern ftself. The matter at present is one between McDowell’ srepresentatives and Mr. Miller, who
i3 holding their property under a Probate granted to Mr. Teed. The question would arise if any
property held under such circumstances were lost by an Administrator General, whose Surctics
would probably be advised not to pay.

Datcd 23rd Moy 1866, No. 803, Judicial Department,

(Signed) J.D. MAYNE,
2nd June 1866, . Acting ddvocate General.
(True Copy). '
(Sizned) J. R. BOYSON,
. Government Solicitop, *
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Procecdings of the Madras Government, Judicial Department,

T 5
4,-/,(, 4.4./') ‘/m Geritsyiviidl

11tk Junc 18C6. =
No. 116. OcrpER THEREOY, 11th June 1860, No. 923. ‘

Ordered that the foregoing opinion of the Actinz Advocate General Le com-
« . . . v 3
meanieated to the Administrator General, for his information and guidance. Under '
this opinion, *he late Mr. McDowell's Estate need not be entered in the A\'lmini.str_a- :

tor General’s Schedules.
- (Tvuo Fistract).
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