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JupicisL DEPARTIIENT.
No. 870.
Yrou

J. D. SIM, Es3,,
Acting Clief Secretary to the Government of Fort Saint Gecrge,

To .

Tre SECRETARY 710 THE GOVERNMENT o0F INDIA,

IToMeE DEPARTMENT.

SIR, ,
With reference to your letters of the 22nd July and 27th September 1802,
Nos. 3694 and 5324, I am directed by the Right Honorable the Governor in Coun-
cil to forward, for the consideration of His Excellency the Viceroy and Governor Gen-
cral in Council, a tabular Statement, showing the constructions of the Madras Iigh
Court upon the principal questions which arose during the past year, in connection
with the Indian Penal Code and the Code of Civil and Criminal Procedure.

I have the honor to be,
Sir,
Forr Saint GroxgE, - Your most obedient Servant,
1th June 18606.

Acting - Chief Secretary.
From the Registrar of the Iligh Court of J udicature at Madras, Appellate Side, to
the Chief Secretary to Government, Fort Saint George; dated Madras,

25th May 1866, No. 29.

Adverting to the Proceedings of Government, dated 16th August and 21st Oc-
tober 1862, Nos. 1337 and 17383, I am directed by the High Court to forward, for
the purpose of being submitted to the Government of India, a tabular Statement,
showing the constructions of the Court upon the principal questions which arose in
the past year upon the Penal and Procedure Codes.
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. ; PENAL CODE.—/Conlinued) ;
: ; '
i Section ' Naturo of the Question. | Opinion of the Lower Court | Raling of ¢ 5'
. . .. | ection Nature of the Question. | Opinion of the Lower Court uling of the High Court. R
TABCLAR STATEMENT containing the Rulings of the High Court on the Codes of Civil ] .‘,1
and Criminal Procedure and the Indian Penal Code, during tlie year 18C5. | — ¥
PENAL CODE. TO |t ] e ) Where the h.'\v provides for an 1
. increase of punishiment on account H
] ' .. . . of a previous conviction, the pro- ;’
Section | Nature of the Question. ; Opinion of tie Lower Court. Ruling of the High Court. ! per course i;’ ﬁrs)t, to try the pri- ; {
soner on the substantive charse
! - then under inguiry, anl, if Le o
. ; : } ghould be convicted on that charwe, ! .
5 A priscuer was com- | Section 23 of the Actre-| Section V of the Penal Code to charge him with and try ibe!
mitted to the Session ' ferred to epccially provides | merely declares that no special or fact of the previous conviction, :
Court by a Sub-Magis- a penalty to which any local iaw shall be affected by the Of course, if the prisoner admits .
trate,charged, underS-ce- person making ruch false jenactment of the Code. It by no the previous conviction, further o
tion 465 of the Penal |declaration shail be liable, me:msrendergunpumshab.lc,u'ndcr trial is unnecessary. 3
Code, with having faged {and a special law having |the Penal .Co.de, an act w}l}ch is an =
a eig;mture to a declura- | made provision for the pun- j offence within its .(}eﬁmtxons, be- 174 | Two prisoners.were con- The offence for which the | _ Itappears, from the explanation i
tion, under Scction rv’ iqshm}‘-llt ((‘)f thbe. oﬂ'cncti, tllcu‘}{ caucsp a;tl:l::v also punishable by some wcttid 'unde;'tlp_s Sctction, prisoners were summoned %;}.en. by hth R hM aé;,i.s" N tcrof the . i
-1 Act X of 1841, befure |Session Courtis precludcd, gpecl . on their refusing to ap- | Ly the Village Moonsiff was | District, that the offence of which
the Registrar of Ship- ;,,v Sa_(icgo('ll \ffof tthzi 'IIZ;dJaacu xb);ar_ l:eﬁgre a d\i’xllag((la one triable only by the tl};e r("i-slr!mers 3\'{01'0_ accuscd before .
ping. ‘enal Code Irom takin B - i agistrate as dirccied | Magistrate of the District, | tue Village JMagistrate was one }(;
tion. | by him, or a Sub-Magistrate of tke | over which the latter had no juris. 3
. ‘ . ] .. | 1st class. diction. It is clear, therefore, that :
Do. Certain Karnams were | _ Thisconvictionisillegal. |  The effect of this Section is to ; A Village Magistrate is | their disobedience of his summons 4
convicted of breach of | The accused might bhave | prescrve J‘}“de“?n In certain . not legally authorized to | Was not an ofcrnce at all. {7
trust as public servants, | been prosecuted under the | cases, notwithstanding _the enact- . hold a preliminary inquiry £
and sentenced to impri- | provisions of Regulation | ment of the Codg, b'ut it does not ; in pucl, Dac imnary inquiry E
sonment under Scction | 1X of 1822 an? t}?eri,for e’l prevent the ?ﬁ?}‘catlog oft.ltxe Code i : the parties concerned there- ¢ l
409 of the Penal Code.” | by Section 5 of the Penal | to any case falling under its pro- i in, his duty bei t
¢ ) Code, the application of fvisions. Regulation IX of 1822 ! to rej;in(-tliln{ tl:;nc%ccc:;lrizzg |
the general law in the Code | gave to Coll{ectors cgrtam plo(;vers, to the Police and Sub-Ma- A
is barred. which, but for it, they would not .
have possessed, but there is § . gistrate.
nothing in it to declare the juris- b 176 | A Village Moonsiff was| As the husband and wife | The conviction is illezal for the '.
diction exclusive of all other ; and convicted under this are lewall he | reas tated by the Session '
tter of fact, before the Coda } ; ec under this Sec- cgally one person, the sons state y the Scssion
8sama b { tion of having illegally | carrying away by the latter | Court. 3
c?mo Into 3?9"3 503. Pcrslonst‘jege . omitted to give informa- | of the property of the for- !
0 t?} ttllre » nzl;a.l p:‘)‘!;ef ﬁs lflfh’ tion of a theft by a wife | mer was no theft, and the
;m( tlf‘. e f?e P:’ .3“})1 0‘ ¢ of her husband’s proper- | Village Moonsiff was not
a,fr liaces gl Iy o - e gy D i
a urnish information on the
1822 -
| . suhject.
75 A prisoncr was con-| This Section rendersan| The sentence of imprisonment Do. AV . L s ooham : o Raced .
victed of House-breaking | offender lilble on a second | was passed under Section 75 of the Village }Ioons‘lﬁ'was Zbaving been discharged | The view of tle Session Court
] : e ! ) 0% convicted under this Sec- | without punichment, the|1s correct.
by night and theft in a |conviction {to double the|Penal Code, but that Sceticn, tion ofintentionally omit- | Moonsiff was not lexall
building, and a previcus | ordinary ag:ount of punish- | though it declarcs a prisoncr liable ! tine to sive information | bo O ey
ung, . N 3 2 A : g to give information | bound to report his deten-
conviction having also | ment, but dues not give a|to double punishment on a second : of the detention of Z, in | tion
{ been found against him, | Magistrate authority to|conviction, gives no authority to custody for havine stcl n g !
he was sentenced by the | pass a sentence beyond the | the Magistrate to exceed his ordi- proper{ in his hbo‘fsc e
Magistrate to receive 1dlpnl§ of hsle ordinary juris- | nary jurisdiction. The only pro- ! J ’ .
100 lashes and to be|diction. Se:tion 46, Crimi- | vision which enables a Magistrate } e .
imprisoned for 4 years. | al Procodtre Code, applies | to award & longer term. of hnpri. ! 179 A defendant was sen-| Thesentenceisillegal, on| It is clear from the statement
s p ] tenced to imprisonment | the grounds that the pre- | of the grounds of conviction that
- only to a ¢unviction at the | sonment than 2 years is Section 1 under this Section for | limi ordered by | the defendant did
same time \f two or more | 46 of the Code of Criminal Proce- A  tis Section for} mmary stepiordered by the delendant did not refuse to
offences, tat the Scssion | dure. but that onl lies to th ; declaring himself unable | Section 192 of the Proce- | answer the Magistrate's question,
Judge is nit £ ) 1at only applies to the ; to answer a question|dure Code had not becn | but merely said that he did not
g t aware of any | case of a prisoner convicted at one : ked b v : X 1
other Sec: b . h o asked by the Deputy|obscrved, and that, under | know, and the Proceedings of the
- vion that gives [ time of two distinct offences, and Maoistrate in th Secti 2q o . R Maoi :
extended Jurisdiction to a|a former conviction i i lagistrate in the exer- | Section 163 of| the Proce- | Deputy Magistrate should there-
Magistrato in case of a|offence at a.ll(fn“c lon i§ nei an cise of his legal powers. |dure Code, thd Magistrate | fore be annulled.
second ¢ Claviction under : “~.. | was only authotized to sen-”] ‘
Section 7¢ of the Penal - tence to imprisonment in .
Code. = ! default of payment of a '
: fine. :
— i
! |
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I'TNAL CODE.~—(Continued)

Scction

. l
|| Nature of the Question. :

Opinion of the Lower Court.

103
409}

e
(]
-4

Two prizoners were
convicted in two cases of
Laving committed Lious--
breaking, by breakingin o
a granary, which in cie
case i3 deseribed as a
vesseleonstructedofstrow
for the custody of graia,
and built up in the back-
tyard of the Louse, and in
the other s in the mii-
dle of a yard which wus
i surrounded on threesides ;
{ Ly portions of the hovse
and on the other by a:
wall.

A prisonerwas convic- |
ted by a Deputy Mag's-|
trate and fined undert!.is
Section, foreriminalin-i-
midation, in baving ma le
use of threatening cx-
pressions to neighbor.rs
with regard to the
Prosccutor.

A tlief, finding Limse!f
ohaervad,  ahimdoned  his|
Looty and ran away,throw-
ing stones at ti ¢ owner, ap-
parently tu de:er him from
continuing hisz pursuit. The
Seszjon Judge  eonvieted
Lim of rollers.

In both cascs thie grana-
rics are larze detachedeir-
cular receptac:es for grain,
constructed of struw, with
an opening at the top and
situated in a Lack-yard.

The convie.lon isillegal,
Lecause the tlieat was not
a-ldressed to fie Proscen-
tor airect, or Luleulated to

Ruling of the Iligh Court.

Under these and other Sections
similarly worded, the Courtisbound
to pass a sentence of imprison-
ment before inflicting a fine. A
scatence of fine alone is illegal.

In this case there wasnorobbery.
The vse of violence will not con-
vert the offence of theft into rob-
Lery, unless the violence be com-
mitied for one of the ends specified
in Neetion 390 of the Penal Code,
viz. in order to the committing

of the theft, or in committing the .
theft or in carrying away or at-

s tempting to carry away property

oltained by theft,

Th» conviction of hLouse-bLreak-'

ing upon these facts is incorrect.

The offence really committed is.

the d':honest breaking open of a
clos< (i receptacle containing pro-
perty (See. 461.)

It isquite open to the Deputy
Muristrate to fnd that the
threat, though addressed to the
neigkbours, was intended to reach

'
0

alari him, ‘the prosceutor as the party threat-.
encd, that mode of threatening |
being even more calculated to cause |

alarri than the addressing of the
threat to the person himself.

|

CRIMINAL TR(Q

CEDTURE CODEL.

Section

‘Nature of the Question.

t
i

—_

Opinion of the Lower Court.[ Ruling of the High Court.

36

.| and theft.

l A Sub-Magistrate dis-
missed, after inquiry a,
charge of house-break g

1

The Magisjrate of the
District, on p{rusal of the
record, found fuflicient evi-
dence to warr{mt the com-
mittal of the hrisoner, Lut
doubted if Le ould call up
tl% case undgr Sce. 3G of
the Colde of Ci\}l DProcedure.

Tle offence was not one which
the Sub-Magistrate was competent
to try, and his discharge of the ac-
cus:1 on a mere preliminary inqui-
ry cannot preclude a Magis‘rate
baving jurisdiction from taking up
the case again for trial.
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CRIMINAL PROCEDTURE CODE.—(Continued.)

Section | Nature of the Question. | Opinion of the Lower Court.

Ruling of the Oigh Court.

—

- 196

356

408

409

411

Whether all Sub-Ma-
gistrates may commit
cases for trial to the Ses-
sion Court.

Whether an appeal can
be admitted against a
sentence of whipping
under Act VI of 1864.

Whetheran appeal lies

against a sentence award-

ing one month's impri-

E;nment and 30 Rupecs
el

‘.

i

!

i
Under Section 88 they
must be epecially authqriz-
ed by Government to com-
mit. Sce. 353G confers no
powers upon Sub-Magis-
trates. It merely specifics
the Courts upon which cer-
tain work isto be thrown
and thus relieves officers,
who already possess the
powers in question, of a

doubt as to the way in which
they should te exegcised.

A Session Judge refused
ta hear an appeal from cer-
tamn prisoners, on the sole
ground that he hadno juris-
diction to hear appeals from
sentences under the Mer-
chant Scaman’s Act I of
1839.

-

An appeal ounght to be
allowed if the two punish-
ments together go beyond
either a month's imprison-
ment or a fine of Rs. 50.

e

In authorizing a Magistrate to
tak; down the evidence oft\;'ltl;f:;flﬂ
in his own hand-writing, the -
ing of the exccutive must be taken
to have been that he shall so take
all depositions, unless prevented
by some sufficicnt reason.

AllSub-Magistrates in the Mad-
ras Presidency possess the power 1D
question by virtue of their appoint-
ment. Section 38 ghqws that pPer-
sonsmay be *fvested with such
power by Law for the timne being
in force.””  Chapter XXV 18 suck
a Layw, and the langnage of Section
336" Subordinate Alagistrates
shall commit to the Court ef iSes-
sion—is sufficicnt tg give to all
Subordinate Magistrates in_ this
Presidency the power of committal.

The right of appeal in & Crimi-
nal case is wholly unafccted by
the provisions of Act VI of 1864,
It is governed solcly by Sec. 408
et seq. of the Code of Crlfnlna-l
Procedure.  As the acpused in the
present case have been convicte
and the sentence does not fall un-
der the exceptional Scction 411,
an appeal lies under the general
provision contained in Sce. 409.

Section 21 of the Criminal Pro-
cedure Code gives jurisdiction_ to
all the tribunals mentioned to In-
vestigate all cases within the pow-
ers of punishient given by this
Code, whether the offience is made
punishable by tlLe Code or by some
special or local Law, and Scc.409
gives a right of appeal to the
Court of Session from such con-
viction. It scems, therefore, clear
that the Session Court has juris-
diction to entertain such appeals.

This Section merely depies an
appeal where there is a sentence of
uot more than one mouth's impri-
soument, or a sentence to o fine
not excecding 50 Rs. Where there
is a sentence of a fine and impri-
sonment, an appeal unquestionably
lies.




CIVIL PROCEDURE CODE.

Section.] Nature of tho Question.

Opinion of the Lower Court.|  Ruling of the Hizh Court.

. a—

S S O T TTR T TR P

............................... When a  defendant appears

o either in person or Ly Pleader, the
mere circumstance that no written
statement is put in on bebalf of
defendant docs not warrant the
trial of the suit ex-parie.

Ez3,3. I, Darns,

(Sizacd) P. P. IUTCIINS,
Legistrar, dppellate Side,

[
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