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The sentence of death passed on George Baker of St. Thomas’ Mount, commuted to transe
portation for life.
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GOVERNMENT OF MADRAS,

JUDICIAL DEPARTMENT,.

-

Reap—the following papers :— . .

No. 210.  From the Honourable the Chief Justice of the High Court of Judicature
at Madras, to His Excellency the Right Honourable the Governor in Council,
Fort Saint George, dated 1 7th May 1566.

I beg to acknowledge the receipt of the letter of the Chief Secretary of the 14th
instant, forwarding a letter of the Commissioner of Police, Captain Hearn, and
depositions and papers obtained since the trial, relating to the case of George Baker,
now in the Penitentiary under sentence of death, and requesting me to favor your
Excellency in Council with my opinion, whether the circumstances set forth in those
depositions and papers furnish any grounds for commutation of the sentence. =~
I feel it difficult to do otherwise than return an answer in the negative, and in
what I am about to express I beg that it may be understood that I am swayed by
considerations which may be permitted to operate with the Executive Government
in exercising the prerogative of merey, but which could not have been allowed to
influence the mind of the Judge on the trial. There is nothing in the depositions

and papers forwarded which would have justified my not passing the extreme sen-
tence of the law, T

The only additional material facts which seem deducible from the depositions,
are that the convict is a man whose system is liable to be greatly disordered by excess
in the use of intoxicating drink. That one of the effects likely to be produced on
/ him whilst under the influence of such drink is violent excitement, impelling him ¢

times to resist and injure persons who might interfere with him; and that recentl:
before the murder, he had given way not merely to a single aet of indulgence in tf
use of ardent spirits, but had probably been indulging in a debauch during the d
and some part of the night before the fatal aet, and that the baneful effects of

liquor had been operating on his brain and nervous system for some hours immed
tely before he shot the unfortunate deceased. ? !

Now what would be the effects likely to be produced in a man of the convi
constitution and temperament by the operation of strong drink on the system k
up for some time, I cannot in the absence of medical testimony venture to say.
it may be, looking at some portions of the deposition, that the continued inflamms
action of drink, though not taken at any one time in sufficient quantity to e
actual drunkenness, was likely to disorder the convict's brain and intellect to su
degree as to upset his rational self-control, and excite an impulse to infliet inju
any one interfering with him : and if the depositions taken since the trial, consid
with the evidence at the trial, leave on the minds of your Excellency and the ¥
bers of Council the impression that such was not improbably the disordered cond:
of the condemned man on the morning of the murder, and that he may have |
without the power of self-control at the moment when the deceased manp e8e
himself, I think, considering all the circumstances eonneeted with the case, it i
in which in mercy the sentence may not improperly be commuted to penal servi
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These are all the observations that I feel myself able to make, though most
anxious to aid your Excellency in Coancil in the discharge of a serious and painfal
duty. But should you desire it I shall willingly meet and eonfer with you on the
Members of Council on the case.

I return the depositions and papers forwarded for my consideration.

No. 210A. Mixvure by the Right Honourable the PRESIDENT.

1. The convict, George Baker, was, on the 4th instant, tried before the High

Court, was found guilty of culpable homicide amounting to murder, and was sentenced
to death.

2. In returning their verdiet, however, the Jury recommended the prisoner to
mercy, on the grounds of the absence of premeditation to injure the victim of his
eriminal act before the prisoner saw him and fired the fatal shot.

3. In forwarding the verdict to the Governor in Council the Chief Justice did
not recommend it to the favorable consideration of the Couneil.

4. Mr. Pycroft and Mr. Pbillips, to whom the papers were first submitted,
recorded their opinions that there were no extenuating eircumstances in the case, and
that the sentence of death should be carried out. y

5. If my view of the case had been reduced to writing at that moment, it wounld
have been conformable to the view of my Colleagues in the Council, but before I had
time to record my sentiments, an incident occurred which induced me to defer my
decision, and led the Couneil to suspend the exeeution of the capital sentence.

6. I received from the Reverend Mlr. Goodbart a eommunieation addressed to the
Governor in Couneil, alleging cerain eircumstances in the previous conduct and
mental condition of George Baker, which appeared to justify an inquiry.

7. The inquiry was entrusted to Captain C. Hearn, Commissioner of Police, who,
in the discharge of his duty, proceeded to Saint Thomas’ Mount, and Bangalore, and
who on the 14th instant, submitted the definite results of his investigations,

8. The doecuments eonnected with the inquiry having been considered by the
Members of Couneil, were submitted to the Chief Justice, who had conducted the
trial, with the request that he would state to the Governor in Couneil, whether, in
his opinion, the circumstances thua elicited, furnished any grounds for commuting
the sentence.

9. The reply of the Chief Justice was forwarded to Couneil on the 17th instant,
and on the same day the Chief Justice afforded the Members of Couneil the further
benefit of his advice, in a personal conference at the Council Chamber.

10. From the depositions which bave been taken since the trial, I think that the
following inferences may be fairly drawn :—

1. That the criminal, George Baker, had from time to time been abandoned
to fits of drinking.

2. That indulgence in ardent spirits produced an unusual excitement and

disorder in his temperament, which was naturally of a sullen and morose
character.

12. From the statement of the Chief Justice, I gather the following opinion,
viz., that if the depositions taken since the trial, considered with the evidence
at the trial, leave on the minds of the Members of Couneil, the impression that the
inflammatory action of drink, though not producing actual drunkenness, was likely
to disorder the convict's brain and intellect to such a degree as to upset his
rational self-control, and excite an impulse to infliet injury on any one interferring
with him ; that such was not improbably the condition of the eriminal on the
morning of the murder, and that he may have been without the power of self-control at
the moment the deceased man presented himself, then, considering all the circum-
stances of the case, it is one in which the sentence may not improperly be commuted.
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13. From the verbal explanation afforded by the Chief Justice I have received

the following information :— : e | |
1. That the question for the consideration of the Council is really removed to
this single issue-— .
“ Was the criminal, at the moment of perpetrating the fatal deed,
¢ probably without the power of rational self-control in eonsequence
¢« of the effects of drink, or was he not ?” i 5

2. That although the fact of proved intoxication at the moment of commit-
ting murder cannot be permitted to debar the Jury from finding a verdict
of guilty of murder, or the Judge from pronouncing sentence of death,
that circumstance would, in England, undoubtedly weigh with the
Crown in respect to the mitigation of the sentence, unless there was
proof of malice and premeditation on the part of the eriminal before the
act of drunkenness. . |

14. The Chief Justice stated that he knew of no ease in which a eriminal had
been executed for murder committed during intoxication without the evidence of
antecedent malice, or contrivance. ‘

15. Having the depositions taken since the trial in connection with those taken
at the trial before me, and viewing them in econuection with the opinion of the
Chief Justice stated in writing and verbally, I arrive at the following eonclusion.

3. That one of the results of the excessive use of intoxicating drink, was to
impel him to resist and injure persons who attempted to interfere with
him and eontrol his actions. : _ :

4. That during the day previous to the commission of the crime, Baker had
been engaged in a debauch, which was not improbably continued during
the night and on the early morning of the day itself, and of which the
effects, though not discovered in the form of aetual kenness, may
still have been operating on the brain and temper of the eriminal when
he fired upon the native Poli and upon the deceased, an inference
corroborated by the evidence taken on the trial. R ORI .

11. There is no ground for believing that Baker was insane, that he had
been subject to delirinm tremens, or that in the inte ‘of drink ¥ us
otherwise than a reasonable and responsible agent, though perhap
intelligence.

16. T entertain the opinion that the inflammatory action of d
improbably have produced on the mind of the eriminal B '~ 8U
effect, as rendered him, though not actually intoxicated, ineapable of
control at the momwent at which he fired upon Kelly, And I am -
that the extreme sentence of the law may be commuted to th
for life T

17. I beg it to be understood, that the only consideration
in embracing this conclusion, is the fact of the previous debaue!
with what I believe to be the peculiar temperament of Baker.
personal malice, or of general eriminal premeditation befo
that debauch. 7o ek
18. If the condition of actual drunkenness without
tation is undoubtedly held in England to give a claim
although that drunkenness in itself be the voluntary &
criminal, it seems to me that the sustained exeitement
drinking, taken in connection with peculiar circumstances
perament in the Criminal, may do so too. After much
tation, I have resolved to give the criminal the benefit of
rational self-control at the moment the murder was committ

I can only hope that this act'of merey tow
inconsistent with justice to society. PR
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No. 210B.  Mixvre by the Hon'ble T. PYCROFT, 19th May 1866.

In the above minute His Excellency the President has, in my opinion, given
a correct summary of all that has come bofore Government in conneetion with the
Conviet Baker, from the date of his sentence, on the 4th instant, to our conference
with the Chief Justice on Tuesday last. Having given my best attention to this
painful case in all its bearings, and having discussed it fully with my Colleagne and
the Chief Justice, I am led, from the consideration of the further facts elicited by
Captain Hearn’s inquiry, and of the views thereon expressed by Sir C. Seotland in
his letter and in his personal communication with us, to modify the opinion held in
my previous minute, and to think, that for the reason stated by Lord Napier, the
extreme sentence of the law may in this instance not improperly be remitted.

2. It is not without much reflection and no little doubt that I have arrived at
this conclusion, and I am aware that much may be urged on the other side. Yet on
the whole, weighing all the arguments in favour of and against the commutation of
punishment, the balance may, in my judgment, inclive to mercy.

I may add that to my mind the upholding of a capital sentence in a case like this
should be the unanimous act of the Government, and that, whatever my own views
might have been on the question per se, I should have hesitated to coneur in an order:
for earrying out the last sentence of the law, if one of my colleagues saw eanse to

~dissent from it. That the Judge who presided at the trial appeared to incline in the

sume direction, would of course bear additional weight with me.

(Signed)  T. PYCROFT.

No. 210C.  Mixure by the Hon’ble H. D. PHILLIPS, dated 19th May 1866.

It is with extreme regret, I find myself unable to adopt the conclusion at which
His Lordship the President, and Mr. Pycroft have arrived, regarding the value of the
additional inquiry made by Captain Hearn, and the measures by which that inquiry

was followed.

2. The papers received from Captain Hearn show, no doubt, that on the evening
preceding the murder of Kelly, Baker had been drinking, and it may be that, after
breaking Barracks, he continued his potations. I do not, however, find that it has
been shown that drinking had lasting effects on Baker, though I observe that the
testimony given before (aptain Hearn, is by no means concurrent as to what they

‘were generally. Such as it 1s, I have carefully weighed the record of Captain Hearn’s

investigation, but I find it impossible to bring myself to the belief that when Kelly
was shot, Baker was in that condition of mind which deprived him of the power of
rational self-control.

3. The preparations secretly made by him for the bout of Barracks breaking and
other dissipation ; and the cool, steady manner in which, at 1,000 yards distance, he
was able to hit the Peon Nagappa, added to all the subsequent circumstances detailed
in evidence, ap to me to show that Baker’s brain cannot have been seriously
affected by the debauch which preceded the murder.

4. T am fully sensible of the high respeet which is due to any view which, at
the request of the Government, may have been obligingly expressed by the Chief
Justice ; but it bas seemed to me (perhape erroneously) that Sir Colley Scotland’s
sentiments, whether written or spoken, have been most cantiously guarded, and I
remain still doubtful whether the late inquiry has favourably impressed him towards
Baker.

(Signed) H. D. PHILLIPS.
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No. 210D.  OroEr THEREON—No. 780-A, Judicial, date 2&@% 1866. i

The papers above recorded relate to the case of

Ly (Ll

before the High Court on the 4th instant, for the murder of a Police Constable named +:

Kelly, was convicted of culpable homicide amounting to murd vas
toedéath. The Jury having accompanied this verdict by a recommendation to mercy
the Chief Justice, with his letter of the 7th instant (recorded in the Proceedin of

A
S
<.

Government, under date the 9th instant), forwarded his notes of the evidence for the

consideration of the Governor in Couneil. The Chief Justice did not support the

recommendation of the Jury, and indeed, did not mm’gm! opinion with reference

to it, further than observing, that the manner and answers of the Jury in Court were
not unlikely to produce some distrust in the Mﬁmof&tﬂbho who were
present, and led him to form the unpmonm* mer of Jury allowed
themselves to be governed by feelings of aversion to the punishment of death, and
that the verdict, with the recommendation'to mercy, was the result,

9. The Governor in Council saw nothing in the circumstances of the case, as
stated in the evidence taken at the trial, which, in his opinion, furnished grounds for
a commutation of the sentence, but before orders could be passed on the Chief Justice's
letter, a letter was received from W]feﬂ | Mr. Mhm (also recorded in the

* Proceedings of Government of the 9th instant), alleging certain facts in connection
with the previous conduct and mental condition of the convict Baker, which appeared
to justify an inquiry. The inquiry was entrusted to the Commissioner of Police, who,
in the discharge of his duty, proceeded to Saint Thomas’ Mount and Bungalore, and
examined several persons with reference to the statements made in the Reverend Mr.
Goodhart’s letter. The depositions taken by Captain Hearn, after having been con-
sidered by the Members of the Government, were submitted to the Chief Justice,
with the request that he would favour the Govern with his opinion, whether the
circumstances set forth in those papers, furnishe » gronnds for commutin
sentence. The reply of the Clief Justice is containe :
on which day the Chief Justice afforied to the Men
benefit of his advice in a personal conference : :% un

3. The Chief Justice was of opinion that the only ad
were deducible from the depositions were,— =

1s¢t,—That the conviet is a man whose syster
by excess in the use of intexicatis
22.d.—That one of the effects likely to be p
influence of such drink is violent e
to resist and injure persons who n
3rd.—That recently, before the murder,
single act of indulgence, in the use of
been indulging in a debauch, during
night before the fatal act, and that
had been operating on his brain an
immediately before he shot the

4. From the concluding remarks in Sir (
explanatory remarks which he made to the 1
his conference with them in the Council Cham!
to be the opinion of the Chief Justice, that if
on the minds of the Members of the Governm
action of drink, though not producing actual
convict’s brain and intellect to such a degree,
excite an impulse to inflict injury on any one
improbably the condition of the condemned
that he may have been without the power of
man presented himself ; then, considering all the
especially the absence of any previous malice, the case
ment might not improperly exercise the prerogative
legislature, and commute the sentence to Penal Servitude
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5. The Governor in Council has given his most careful and anxious consideration
to the depositions taken since, as well as to the evidence taken at the trial, in
connexion with the remarks made both in,writing and verbally by the Chief
Justice. There is clearly no ground for believing that Baker was insave, that he
had been subject to delirium tremens, or that in the intervals of drinking he was
otherwise than a reasonable and respousible agent, though perhaps of a low order
of intellect ; but the Governor in Council sees reason for entertaining the opinion
that the inflammatory action of drinking may not improbably have produced
on the mind of Baker, such a sustained effect as rendered him, though not actually
intoxicated, ineapable of rational self-control at the moment at which he fired the fatal
ghot, and he is therefore of ovpinion that the extreme sentence of the law may be
commuted to that of Penal Servitude for life. His Excellency in Council desires it to
to be distinetly understood, that the only consideration which weighs with him in
arriving at this conclusion, is the faet of the previous debauch taken in connection
with that he believes to be the peculiar temperament of Baker, and with -the absence
of evidence of personal malice or of geueral criminal premeditation before the
commencement of that debauch. From the remarks made by the Chief Justice at the
conferenee in the Council Chamber, His Lordship in Counecil learns that in England
the fact of proved intoxication at the moment of ecommitting murder, though it does
not afford any legal extenuation of the crime, and cannot affect the verdict of the jury

~or the sentence of the Judge. would undoubtedly weigh with the Crown asa ground

for the extension of merey, unless there be proof of malice and premeditation on the
rt of the eriminal before the act of drunkenness. This being so, it appears to His
Lordship in Couneil that the sustained excitement produced by an excess of drinking,
though not amounting to actual and palpable drunkenness, may, taken in connection
with peculiar circumstances of constitution and temperament in the criminal, constitute
a claim to the mercy of the Executive Government. The Governor in Council
resolves to give the condemned man the benefit of the doubt which exists as to his
power of rational self-control at the moment the murder was committed; and
accordingly, under the provisions of Section 54 of the Indian Penal Code, His
Excellency in Council resolves to commute the sentence of death passed upon the said
George Baker into a sentence of Penal servitude for life, under the provisions of Act
XXIV of 1855.
(Signed) A.J. ARBUTHNOT,
Chief Secretary.

No. 211. To the Honourable the Chief Justice of the High Court of Judicature,

Fort Saint George, No. 781, Judicial, dated 22nd May 1866.

In acknowledging the receipt of your letter of the 17th instant, and adverting
to the conference which you were good enough to hold with the Members of the
Goverument on the afternoon of that day, regarding the case of George Baker, now
under sentence of death in the Penitentiary, I am directed to inform you, that on
full consideration of all the eircumstances, His Excellency the Governor in Council
has arrived at the conclusion that the case is one in which the Government may
not improperly exercise the prerogative of mercy vested in it by the Legislature,
and commute the sentence to Penal Servitude for life; and that His Lordship in
Council has aceordingly been pleased, under the provisions of Section 54 of the
Indian Penal Code, to commute the sentence of death passed upon George DBaker,
into a sentence of Penal Servitude for life, under the provisions of Act XXIV of

865.

" (Sigued) A.J. ARBUTHNOT,
Chief -Secretary.
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