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Proceedings of the Madras Government, Judicial Department,
27th March 1866,

O e e D g T oy e At o b g i e by A Sl o S

No. 225. Read the following letter from the Magistrate of Nellore, to the Chief
5 Secretary to Government, Fort Saint George ; dated Someshwaram, 25th
September 1865, No. 29.

I have the honor tosubmit, for the consideration of Government, thelegality of
the warrant being addressed in this Presidency to the Magistrate of the Distx.-icf,
when sentence of death is passed under Section 380 of the Code of Criminal Proce-
dure, and the Session Court issucs a warrant in pursvance thereof, under Section

383 of the said Code.

2. Bection 383 of the Code of Criminal Procedure prescribes that the warrant
shall be issued *to the Magistrate or other Officer in charge of the Jail in which
““ the prisoner is confined;” and, in accordance to these clear and distinet pl-ovi-
sions of the law, 1t seems to me that death warrants should formerly have been
issued by Judges to themselves as Officers in charge of the Jail, and now must be
issued to the Zillah Surgeons, or other Officer placed in such charge by the Order
of Government in the Judicial Department, No, 1279, of the 8th September 1865.

3. The Government will observe that the course of procedure to be pursued
by the Session Court as regards execution of sentence in other cases is provided
for by Section 384 of the Code, and, from the marginal note to this Section, it might
be inferred that the view of the law taken in the preceding paragraphs is wrong.
The marginal note states that in cases /ried by the Court of Sessions, the warrant
shall be directed to the District Magistrate. Dut this is apparently an over-
sight in abstracting the provisions of the Section. The Section itself refors
distinctly to the Magistrate of the Distriet, or * such Officer as aforesaid,”

. referring by the latter clause to the Officer in charge of the Jail alluded to in

the preceding Section. And that the Code contemplates the Magistrate of the
District being the Officer in charge of the Jail, and, in the event of this not beine
the case, intends that the Officer addressed should be the Officer who may be i:
charge of the Jail, is, I think, elear from the provisions of the following éﬂctiozl,
Under 385, the Officer addressed is to return the warrant when the sentence hag
been fully executed, with an endorsement to that effect; and were he not the
Officer in charge of the Jail, it would be as impossible for him to certify on this
point, as it is clear that no provision has been made to meet so pal pable a contingency,

4. A further argument in favor of the views brought forward may be adduced
from the fact that no provision is made for a return as to the execution of sentence
of imprisonment, when passed by any other Court than the Court of Sessions or
High Court ; the warrant being addressed in other cases direct to the Jailer, instead
of to the Officer referred to in Section 885, and the omissions to provide for a cer.
tificate to the execution of the sentence in the latter case, and in either case to the
receipt of the prisoner in Jail in the first instance, being, in my opinion, defects
that I would respectfully submit might be rectified with advantage.

5. And, finally, save on the supposition that the Officer in charge of the Jail
was the Officer meant, no good cause can apparently be shown for the phraseo]ogy
used. If the Magistrate of the District were the Officer intended, why should the
ambiguity have been incurred of coupling him with the Officer in charge of the
Jail ? It is not in accordance with the usual clearness and perspicuity of the Pro-
cedure Code.
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Proceedings of the Madras Government, Judicial Department,
27th March 1866.

e

2. Mr. Dykes is referred to the Proceedings of the High Court, dated 24th

~e

.November last, from which it will be seen that the warrant is to be addressed to the

Officer in charge of the Jail, whether Magistrate or not, and not to the Magistrate
unless he is such Officer. It is true that the Government, in their Order of the 13th
October 1862, No. 1682, directed Magistrates of Districts to arrange for executions
being superintended by one of their European Assistants, but that order was passed
at a time when Session Judges were in charge of Jails, and it was deemed proper to
relieve them of the duty of being present at executions, These reasons no longer
apply, as each Zillah Juil is now in charge of a separate European Officer,

3. In paragraph 4, Mr. Dykes refers to some omissions in the Criminal Pro-
cedure Code, as defects which he thinks might be rectified with advantage, He
states that, in the case of sentences passed by any other Court than the Court of
Sessions or the High Court, the Code does not provide for the warrants to Jailers
being returned after execution, with endorsements that the sentences have been
carried out, and that, further, in no case is the Jailer required to certify the admis-
sion of prisoners into the Jail, ‘

4. The Governor in Couneil observes that the matter here referred to is one
which does not require legislation. It is a purely executive matter, and it is quite
within the competency of the Local Government to require each Officer in chargé®
of a Jail to grant an acknowledgment for the reception into the Jail under his
charge of every prisoner sent to it, whether under a sentence passed by a Session
Judge or by an Officer of the Magistracy. This can be done by furnishing the
Judge or Magistrate who passed the sentence with an extract in each ecase from the
register of admissions. The Inspector General of Jails will instruct each Jail Sy.
perintendent to adopt this course in future,

5. Mr. Dykes further doubts the legality of sentences for whipping being
forwarded to the Magistracy for execution, and thinks that in cases tried by the
Session Judge the warrant should issue to a Police Officer, because the mode of
executing sentences of whipping not being specially provided for in the Criminal
Procedure Code, the procedure preseribed by the Act as regards warrants generally
must be followed as respects those affecting sentences for the infliction of corporal
punishment also ; and this procedure, he is of opinion, is that prescribed in Sections
77T and 99.

6. The Governor in Council observes that Section 384 of the Code of Crimi-
nal Procedure prescribes that all warrants for executing the sentences of Session
Courts are to be directed to the Officer in charge of the Jail, and he is of opinion
that warrants for exceuting sentences of which whipping forms a part must, when
passed by the Session Courts,issue to Jail Superintendents as the Officers in
charge of the Jails, the corporal punishment being inflicted, of course, in the pre-
sence of an Offizer authorized to exercise any of the powers of a Magistrate under
Section 10 of the Whipping Act.

7. Mr. Dykes, lastly, suggests whether it is not advisable that the general
rules” issued under Section 443 of the Criminal Procedure Code should be pub-
lished in the Forf Saint George Gazette, as prescribed by that Section, and he re-
commends that the rules framed by the High Court hitherto not having as yet
been so published, they should be collected and inserted in the Gazette.
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L  Proceedings of the Madras Government, J udicial"iDepartment,'
27th March 1866, ' :
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' No. 225. Read the following letter from the Magistrate of Nellore, o the Chief
= l ‘ Seeretary to Government, Fort Saint George ; dated Someshwaram, 25th
v September 1865, No. 29.

1 have the honor tosubmit, for the eonsideration of Government, thelegality of -
the warrant being addressed in this Presidency to the Magistrate of the Dist‘;:icf,,
when sentenee of death is passed under Section 380 of the Code of Criminal Proce-
diire, and the Session Court issues a warrant in pursuance thereof, under Section
383 of the said Code. B 3 ‘

9. Section 883 of the Code of Criminal Procedure preseribes that the warrant
chall be issued “to the Mazistrate or -other Officer in charge of the Jail in which
3 : , “ the prisoner is confined; ” and, in accordance to these clear and distinet provi-
e | B ' “sions of the law, it secms to me that death warrants should formerly have been
issned by Judges to themselves as Officers in charge of the Jail, and now must be
issned to the Zillah Surgeons, or other Officer placed in such charge by the Order
ot Government in the J udicial Department, No. 1279, of the 8th September 1865.

‘ . The Government will observe that the course of procedure to be pursued
! by the Session Court as regards execntion of sentence in other casesis provided
.i for by Section 384 of the Code, and, from the marginal note to this Section, it might
be inferred that the view of the law taken in the preceding paragraphs is wrong.

e l The marginal note states that in cases lried by the Court of Sessions, the warrant
’ shall be dirccted to the District Magistrate;  But this is apparently an over-

sight_in_abstracting the _proyisions. of the Section. The Section  itself refers

3; y to the Magistrate of the District, or ‘‘such Officer ‘as aforosaid,”
referring by the latter clause to the Officer in charge of the Jail alluded to in

| the preceding Section.  And that the Code contemplates the Magistrate of the

| | District being the Officer in charge. of the Jail, and, in.the event of this not being

the casc, intends that the Officer addressed should be the Officer who may bein

charge of the Jail, is, 1 think, clear from the provisions of the following. Section.

! ¥ Under 385, the Officer addressed s to return the warrant when the sentence hasg
| been fully oxccuted, with an endorsement to that effect; and were he not the
, y Officer in charge of the Jail, it would be as impossible for him to certify on this
p@int, as it is clear that no provision has been m&_defto meet so palpable acontingeney.
4. A further argument in favor of the views brought forward may be adduced ‘
from the fact that no provision is made for a return as to the execution of sentence -
of imprisonment, when passed by any other Court than the Court of Sessions or
High Court ; the warraut being addressed in other cases direct to the Jailer, instead
of to the Officer referred to in Section 385; and the omissions to provide for a cer.
tificate to the execution of the sentonce in the latter case, and in either case to the
receipt of the prisoner in Jail in the first instance, being, in myopinion, defects

‘that T would respectfully submit might be rectified with advantage.
5. Aud, finally, save on the supposition that the Officer in charge of the Jail
was the Officer meant, no good cause can apparently be shown for the phraseology
used, If the Magigttate of the Distriet were the Officer intended, why should the
ambiguity have been incurred of coupling him with the Officer in charge of the
Jail? B is not in accordance with the usual clearness and pergpicuity of the Pro-
cedure Code. ' st
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Proceedings of the Madras Governme

ut, Judicial Deﬁa'rtment, < .
27th March 1866, . YIS ' |
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' <L A - 45
| e | :
| 8. The 443rd Section requires that the rules framed under it shaﬁf be pub- o 7 /(/7 4
B lished in the Oficial Guzette. Tt is observed that the rules issued in April 1862, C - i ", /’:" 7. /;4/ B % A s Sy {é‘{{ﬂwé 4 4
l were accordingly published in the Fopy Saint George Gazette ; buk ag this practice S é /,’/4/1# G2 b Oy (A 7 3 ¥ g N ZA;__. :
J does not appear to have been continued, ‘the .Governor in Couneil resolves to ‘ oA odor £ B V4 ///; //{ ,5’{%?%’ %4/ / C%:%“‘ el |
“ request the Honorable the Judges of the High Court_tq .forward, for publication, all » ,("j(] /4’/ /{ /éff—é % KL : L /a‘f% P
‘o such rules and forms as may have been issued.by,_them under Section 443, and - — T
-8 nof yet published in the Fyyy Saint Qeorge Gazetle, DR ; | U
i (Signed)y A, J. ARBUTHNOT, | e 7 4
: Sl Chief Secretary. .
No. 226 A,

To the Honorable the Ch

Y |
ief Justice of the High C.
Madras, dated Fort Saint Geor

ourt of J udicature,

7
ﬁ;//r.’ﬁ/ylﬂtiizd)ﬁ 4/ e
3 ; . 4 Vi T’ ‘ / o -
g, 27th Marely 1866, No, 458 | Www /44/ Z -""’”“’“”’"?/’//
| Pro .. : : e
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