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No. 295. Re'td the following letter from J. D. ROBINSO\I Esq, Mayistrate
and Justice of the Peace, North Arcot, to the Chief Secretary to Govern-
ment, Fort Saint George ; dated Chittoor, 2nd October 1866, No. 53.

I have the honor to submit the enclosed papers, for the consideration of the
Right Honorable the Governor in Council, and such orders as the circumstances I
. about to relate appear to call for.

‘2. On my return, some three weeks ago, from a tour with the Honorable Mr.
Elhs through the more distressed parts of the District, I observed that the conviets
weve engaged on certain operations on the road running past Mr. Roberts’ house, in

executing which, the road-way was being considerably, and, as it appeaxed to me,

unnecessarily, raised.

3. On meeting Dr. deFabeck, the Superintendent of the Jail, and before any
one had spoken o me on the subjeet, I told him that the method of repair appe,ared
to me objectionable. A week later, Mr. Roberts, who had been absent in Madras,
requested my interference pr 1vatdy, giving me hls reasons for not himself applymg
direct to Dr. deFabeck. I again spoke to the latter on the subject, and again to
no purpose.

4. The following day, I received an application* from Mr. Roberts, request-
ing my official interference ; and being
fully of opinion that the works in pro- -
gress would, if completed, ‘he a perma-
nent eyesore and annoyance to him, I again wrote pnvately to Mr. deFabeck,
telling him of my intention to issue an injunction on the following morning, and
requesting him, therefore, to put an immediate stop to the work. My object in thus
writing was simply to avoid the scandal of stopping the convicts while actually at
work. To my private note, Dr. deFabeck wrote a reply, objecting to the course which
I proposed to pursue, but saying that he had determined to suspend operations,
pendw” a reference whichhe was about to make to the Inspector General of Jails.

5. On the following morning, the 19th September, I accordingly issued my
2 injunctiont, under Section 62, of the
tMackod B R Code of Criminal Procedure, divecting

Dr. deFabeck to abstain from prosecut-
ing these operations, and to remove the obstruetion and other sources of annoyance

.complained of.
6. To this no further attention having been paid for two duyé,, I wrotef, onthe
: ~ 2lst September, to Dr. deFabeck call-
ing attention to my injunction which
| ) required, not only that the work should
be ped, but tha tion should be removed.
: days subsequently reccived a reply§, stating that
Dr. deFabeck, considered he had done
all he was called on to do, and that my
attempt to take the direction of the con.
vict labor out of his hands had been reported by him to the Inspector General of
Jails, for reference, if docessary, to Government,

#* Marked A.
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8. I replied®, on the 26th September, that the terms of my injunction and let-
gter were clear,and that,if the obstruetion
“was not removed within 24 hours, 1

would hold him amenable for the same.
9. Mo this Dr. deFabeck replied in a lettert, received flie following day, pro-
testing against my proposed action ingthe
matter, and pointing out that he digeet-
ed the work of ‘the convicts fonly
by virtue of his appointment as Superintendent of the Jail, and thereforc,'\s. a

* 3larked E,

+ Marked F,

- publie servant, - ——

10. On the 28th September, T issued a summonst to Dr. doFabeck to
appear before me on the 1st October, to
answer to a charge of disobedience to
an order lawfully promulgated by a
public servant. He appeared, accordingly, and urged§, referring to Section 167
of the Code of Criminal Procedure, that
he was not amenable to prosecution for
contempt of my order, without special
sanction of Government. :

11. His sccond objection to the legality of my order calls apparently for no
comment. The objection- he has urged under Section 167 is, I apprehend, valid,
The Section in question had escaped my notice, I infinitely prefer, however, that
the matter should go before Gavernment in its present sixapg, than that T should be
compelled myself to vindicate the li?ga.]itj; and propriety (as I suppesed,) of my
order, by imposing a fine for contempt, under Section 183 of the Indian Penal Code.
Had T done so, it would still have been incumbent on me,.under Regulation IT of
1820, to report the whole matter to Governmeixt, with - copies of the record.

12.  Going back to tht origin of this—I regret to acknowledge-—-unsocm]y
dispute between the Superintendent of the Jailand myself, T should mention that
the road has been raised in front of My, Roberts® house, for a length of about 200
yards, to a height, as subsequently measured, vWﬁom. 1 to 2 feet clear above
the established level of the road. The annoyance fhus caused is that, by this
species of embankment, Mr. Roberts' compound i thrown intoa hollow, and the

1 Marked G,

§ Maorked H.

traffic alobg the road, instead of being partly concealéd,-’aa usual, by the low hedge ,

of the ecompound, is raiscd above it, and  will, if permitted to remain, be a perma-
nent cyesore and annoyance. : v

13. Weae any corresponding advantage to be derived to the public by this
departure from the usual method of repair and former levolof the road, the con-
siderations of private taste and a pleasant prospect might fairly ‘&i’{e my;_.l‘ln the
present case, no such public gain is to my mind agtained. “In ma gently
andulating road a dead level, or nearly so, the cilcct a0 n:}}oya, 4 Joss, and not
a gain : and the necessity of carrying enormous qudntities of material, for the con-
.\t;uction of such a work, is, in my opinton, shcer wam_,of“hﬁor,' J Aﬁ‘could be far
more profitably employed on other roads and works of fhie State. -

14. It was unfortunate that Mr. quené’ abjentic was not made sooner, but
this, as I bave explained, was owing to his absence 1ro ittoor ; and when I first
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ohjected to the work, I had no idea it would be earried on to its present exaggerated
height. : e .
15. I trust I may he excused if' I point out the deliberation with which I have
theoughout this matter., Throughout the correspondence, it will be observed“
at Dz, deFabeck has not given me one reason to justify the mode of conducting
repair to which objection has been taken. He has, as it would appear, contented
himsel® with a systematie, obstinate opposition to every private rem Onsta’nce o
my orcers as Magistrate of the District. In adopting Mr. Roberts’ Buﬂges;ions to
issue an injunetion; I felt therc was no other course which held out ; reasonable
prospevs ot putting a stop to the annoyance complained of. T had no authority other-
wise than as Magistrate over the acts of the Superintendent of the Jail ; and repeated
private remonstrances, urged .in all courtesy, having failed, no other course ap-
peared open to me, but that which was adopted. sfeen p
~ 16.  One reason for the delay which T have pufposely permitted in thi
was that Dr. deFabeck had stated that he had refer?:ad tge I;uesti:;d fl:r ttlll:: 1;1:(11:28!:
of the Inspector General of Jails. I could not, of course, admit Colonel Wilson's
control over my act as Magistrate, but I was in hopes that his reply to Dr. deFa-
beck’s reference might counsel a more considerate and decorous line of

S S ok € el conduct
towards myself. For this Sy I 'was not sorry to permit an interval of so;:eulcg :
days to clapse befween the issuing of my injunction and my final acting upon it

What reply,if%n}‘, 'Dr deFabeck may have received, T am not aware,

4 1t I@aattyregret to __ﬁgw_z b‘em} compelled to write at such length ; my

OW'm”:mmahbw the spirit in which I have acted throughout the matter :
18 % ,Idgfngtapply, under the Section of thercedu ' : 1

. rasbling rep v re Code hefore quoted, f
F pgww J_;j; Sk ’flf Di'. deﬂ["abeck,ﬁ@x‘dw(lbediencg of m}"mder. : {mﬂy ;) rz.r
for Jeavin L e e fex in the hands of Goverument, for such decision and orders ds
they mhay Ehink £t to pass. - have pusposely abstainod from touching on all mat-

3
».

F b aﬁaﬁhig further requisition for convict labor.

ers extra ”gs foths Sllbjecjt of ﬂlla féfg_;)‘,_[‘encg
disposing oftﬁése papers, cdnaidezjétion may be
of avenues, gardens, plantations, and other p
immediate neighbourhood of, Chittoor. These

but I venture to express a hope that, in
h&d to-my position, as being in chargo
ublic undertakings within, and in the -
are all, in a great measure, dependent

o e n) a;}dI need scarcely observe that, i T am to meet with difficulty

HRE S . ‘ g ey k ' , Yy
such as that now v d, Icml 4 1@&3"5 with any sense of respect to mysclf; or the
oﬁcml' s ion I hold, venture' to expose myself to a repetition of what has taken

19. ._:3#’6021 ‘?f thlﬂetfﬂthas been furnished to Dr. delﬁ‘abcck,' |

J
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From €. A, ROBERTS, Eeq,, Ciril:and Session Judge, Chittoor, o J, D. ROBINSON, Esq.,
; P ate o ?gﬂ Arcot ; dated hittoor, 18th September 1866. 8
I have 4 to reques as Magistrate, to

s Magistrate, to prevent the coustruction of the road
: whwh the repairs now going on are conducted.
ve observed 'that the road is being heightened in front of my I SEY ey
e & ) s : : my house from 1 fo 2
feet, the restﬂt of h s 3’1, j ,_?gcomfponnd is thrown into a hollow, and the road, as scen from
my house, will, if completed, have all the appearance of a cause-way, and be g permanent dissight
and annoyance. ’ T S
3. T have pointed this out by Tetter to Mr. deFabeck, but he refuses to attend to my

on the pleas (1) that the frequent repair of the road will thus be avoided, the same being ot -,

reguest,
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sent, as he states, necessitated by the lodging of water during the rains ; (2) that rapid traffic will
soon reduce the apparent height ; and (3) that great obstruction and loss of time would be involved
by any alteration in the present system of repair.

4. With reference to these arguments, I would reply that it is the slope, and not the height

of the road, which affects the lodging of water ; that the obstruction to be caused by any change of »

plans need be but slight, if effort be made to avoid it ; and that there will be more time and labor
consumed in bringing earth, &ec., to completo the present work than to repair the road at its
former level.

5. Asthe oldesb European resident of the station, you will be aware that the road
hitherto been raised to such a height. You will also, 1 think, agree with me in the justi
complaint, which, but for my late dbsence at Madras, would have been earlier. yaid in anch
1 would request you to be good enough to afford me the redress I have failed to procure of Mr.
deFabeck’s courtesy, by directing him, under Section 62 of the Criminal Procedure Code, to ab-
stain from causing the repairs of the road in the mauner above descubed 1. €., at any higher level
than it was before.,

B.
Ovder under Section 62, Criminal Procedure Code.

The Superintendent of the District Jail, : /A
Chittoor. ‘
Whereas the operattons now being conducted by the convicts under your direction, in front of
Mr. Roberts’ compound, are injurious to the comfort, salubrity and amenity of that gentleman's
residence, and whereas you have declined to suspend such work on his written remonstrance, and
my official interforence as Magistrate has on that been claimed, you are hereby direeted to abstain
from prosecuting these operations, and to remove the obstruction and other sources of annoyance

complained of.
Daced the 19th day of September 1866.

’Slgned) J.D. ROBINSON,
Magistrale.

——

C. : ey ,
From J. . ROBINSON, Esq., Magistrate of North Arcot, to W. F. peFABECK, Esq., Superin-
tendent of the Distriet Jail, Chittoor ; dated Chittoor, 21st September 1866, No. 44.

1 have the honor to call your attention to an injunction issued from this Office two days ago,
requiring you to remove certain obstructions therein deseribed.

2. As I do not see that any action has been taken on this injunction, beyond the mere
suspension of operations at the place indieated, I think it right to point out to you that my requi-
sition issues under Section 62 of the Code of Criminal Procedure, which leaves you no alternative
but to obey the direction of the law.

1 accept the responsibility of my official acts in this matter, and am prepared o show, a8
the oldest Enropean resident in the place, that this embankment (for it is nothing less) is mot re-
quired in the interests of the general public, and is positively injurious to private vested rights.

3. 1 take this opportunity of intimating to you that, in the exercise of what I believe to be
my funetions as Magistrate, I shall, in future, interdict every convict operation which may in any
way interfere with tho customary land marks and levels of the roads and other public spaces
within the town of Chittoor and its suburbs.

——

D,
From W. F. 0sFABECK, Esq., Superintendent of the Distriot Jail, Chittoor, to J. D.
ROBINSON, Esq., Magistrate of North Arcot ; dated Chittoor, 22nd September 1866,

No. 109,
[ have the honmor to acknowledge the receipt of your letter, No. 44, of ye

received late last evening.

sterday's date,

v
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~ing you, ﬁmﬂy that, in the evont of yournot commencing to remove, within 24 hours from the
 yeceipt of this letter, the obstruction complained of, I shall issue my ‘summons, under Regulation
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2. With reference to the Magistenal injunchion you issued on the 19th instant, I behm I

. have done all that can rightly be expected of me by having, first, directed the works objected to, to

be stopped, and, secondly, by bringing the subject with your order at once to the notice of the
Inspecbor General of Jails, oy 1mmedmte superior, to be submitted by that Oﬂicer for the orders.

] of Government.

3. As you inform me in your let“ter under reply that xt is yonr mtentmn to mﬁe:dwt .11
conviet operatmns which may appear to you to interfere 'ﬁth the customary land marks and levels.
of the roads, &c., in and about the station, and as T am far from desirous of caming into colli-
sion wi/h the powers you conmder yourself permitted to ¢xemxse as Magistrate, I have submitted
your le“ter, with a copy of this, my reply, to Colonel WHBOD, that the subject may be generally

ong% with; and that it may be directed whether the conviet Tabor ¢ outside the Jail shall be
employed under the orders of the Maglstrate. the Supemneendent of the. Jml or other Officer.

————

From J. D. ROBINSON Esq., ,Magmtrﬂte and Jushee of the Pea@e, ,North Arcot, to W. F.
peFABECK, Esq., Supermjendent of theosttnct J ml Chittoor ; dmd Chittoor, 26th
September 1866, No. 46. :

T have the honor to anknowledge receipt, yesterday, of you.r letter of the 22nd instant,

No. 109,

2. In reply, I have only | 0 observe ﬁliat mmm my be your own behef as to your havmg
done all'yon m‘w Wﬁdﬂ in dirceting tho tomporany

= &
replyto ﬁbabrefarencﬂf‘yop have thought fit to make to the

while, my obmuscmf is to vin dxn;te" the amhonty which § il gobd faith 1 believe
T in my hands, and, under ﬂns m Tam forced to the disagreeable necessity of warn-

1I of 1820, snd hoa}“ﬂ h‘ﬂ’k m Pm Wd property tO the penalties wblch it provides for at,
execution. ;

b Wxﬁ»muﬂ to the coneludmg paragmph of your letter under acknowledgment, I would
observe that your farther reference to the Inspectm- General of Jails does not bear on the real
question at igsue between us.

6. It is mot, asyou have apparently xepresented it to Colonel Wilson, a questmn as to
whether you or T should direet convict operations. The point at issue between us is whether that
labor shall be directed to the injury of private rights, and to the annoyanee of those who have a

claim, asresidents, to have their comfort and convenience considered and respected, as regards the

~ mode in which such conviet operations are carried out. I intervene merely as the ensto&mn and

protector of such reasonable xight and claims, and take my stand on that ground and on mnone
ather.

——

F.

" From W. F.0eFABECK, Esq., Superintendent of the Distriot Jail, Chittoor, to J, D. ROBIN-

SON, Esq., Magistrate of North Arcot and Justice of the Peace ; daba&"ﬁhmoor 26th.
September 1866, No. 113,
Tn my letter, No. 109, of the 22nd instant, I had the honor to inform ymr that yonr letter,

No. 44, of the preceding day’s date had been gent in original fo the Inspector General of Jails,

with a copy of my reply.
9. Lieutenant Colonel Wilson will doubtless fully comprehend from the perusal of your letter

the position in which you have considered it right to place yourself with reference to the out-door
work of convicts. For my own part, I distinctly stated that it was from the desire of avoiding a
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collision with Magisterial powers, and on that ground

only, thatl suggested, 1may say, your

having the direction of the out-door labor of prisoners. : _
3. 'To prevent, however, the possibility of the purport of your letter being in any way mis-
understood, I have this day forwarded to Colonel Wilson your letter (in original), which I now

answer, with a copy of this reply.

4. In paragraph 4 of your letter, you inform me of your intention to vindicate the author.ity
you believe the law places in your hands, should I fail to ovder the removal of the obstruction
complained of being commenced within 24 hours from the time of the receipt of your letter, Wiz,

3p M. .

5. I take this opportunity of again stating that I believe that, in adopting the

pursued in this matter, 1 have doue all that can rightly be expected of me, and, therefore, awaligd
receipt of other orders, before proceeding to direet either the removal or continuation of the repairs

which form the ground of the complaint.

6. You must be aware that it is ;-ﬁoﬁ competent for me, asa private individual, to direct the
swork of the convicts, and that I do so only by virtue of my appointment as Superintendent of the

Jail ; and, therefore, as a public geryant.  *

7. You however threaten to hold me liable, both in person and property, should I delay carry-
ing out your Magisterial order until the orders of the Inspector General of Jails, or the decision
of Government (should that have been applied for), has reached me.

8. 1, therefore, take the opportunity of recording my protest against your adopting any such

action, and of expressing my extreme regret that the diseussion of this subject should have 3

go painful a character, = C o0 Rl v
ook gk ‘
s Nos &

W. F. wFABECK, Bsq, |

Superintandent of the District Jails A “
Whereas your attendance is necessary to answer to a charge of disobedience to an order law-
fully promulgated by me 88 Magistrate of the Distriet, you are hereby required to appear in person

not.

before the Magistrate and Justice of the Peace, at'noon, on Monday the 1st Proximo. Herein fail

Dated 28th September 1866.

(Signed) J. D. ROBINSON,
Magistrate and Justice of the Peacc:

.
The Exsmination of WILLIAM FREDERICK peFABECK, Esq., taken before me, JAMES
DOUGLAS ROBINSON, Esq., one of Her Majesty’s Justices of the Peace in and for the
District of North Arcot, in the Presidency of Fort Saint George, the first doy of October

1866. ;
Question.—On your refusal, either on my

own verbal objection or Mr. Roberts’ written
remonstrance, to remove & certain obstruction
then describod, T was requested by Mr. Roberts,
in 8 letter, dated the 18th September 1866, to
issue an injunction, ander Section 62, Criminal
Procedure Code, requiring you to direct the dis-
continuance of the conviet operations complained
of. This injunction was jssued on the 19th
September 1866, and, asno action was taken
thereon by you, a letter, dated 215t September
- 1866, was seut to you, warning you that, if you
*did not obey the direction of the law within 24

T
r

Answer,—The Magisterial injunetion re.ce'lved
oni the 10th September 1866, based on Section 62,
Criminal Procedure Code, was addrewd. to the
Superintendent of the District Jail at Chittoor.

The summons, issued from the office -
Magistrate of Narth Arcot and Justice of t.hG
Peace, was likewiso addressed to me &8 Superin-
tendent of the District Juil at Chittoor.

On receipt of the injunction, I, in the first
instance, directed every operation in progress of
the work complained of to be stopped, and cov
municated to my immediate saperior, Insp’
General of Jails, the circumstance of my baving

have Y 3

"
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hours, a summons would be served on you, and
that you would be held liable to all the penal-
ties which the law provides for its due obser-
vance. No attempt having still been made by
you to obey the injunction, a summons Wwas ser-
ved on you on the 28th September 1866 (being
ten days after the issue of the injunction), re-
quiring you to attend this day at this Court, to
show reason why, after having had from first to
last twelve days to make your arrangements, you
shoald not hare obeyed the injunction, and why
you should not be held liable to the consequences
of a contempt of a lawful order passed under the
Section quoted in the injunction. You have
heard and understand my question, what have
you to answer ? § : .

received the injunction, and forwarding the same
(injunetion) to Colonel Wilson,

I object, in the first place, to the injunction
having been served on me, and, after stating, as
I did in my official letter to the Mugistrate, how
far I felt myself permitted to act on the receipt
of the injunction, that a summons should have
been served against me for an offence committe d
against the Court. T object to the proceedings
generally, believing them to be illegal, under
Section 167, Criminal Procedure Code, which
exempts a public servant from being charged
with an offence punishable under the Indian
Penal Code, such public servant not being re-
movable from his office without the sanction of
Government when accused as such public servant,
except with the sanction of the local Govern-

ment, or of some Oﬁger empowered by the local Government, or of some Court or other authority to
which such publie servant is subordinate, and whose power so to sanction or direct such prosecution
the local Government shall not think fit to limit or reserve.

Anbthgfgohimon to the proceedings generally is made with reference to Section 188, Indian
Penal Code, and, with reference to the same, the legal opinion upon that Section, as given in Mayne’s
Commentary, which is to this effect :—1It will be observed that the Magistrate has only power to
direct or forbid certain acts. He cannot create or decide rights which are exclusively for the

decision of Civil Tribunals.

He is also limited to certain grouggs of interference, ﬁz., obstruction, mo}’anceg or injury to
the p“b]‘iﬁ?._';» and where these do not e@,m may not fairly be apprehended, he has ngm thority to

interfere. -

T am awaiting receipt of instructions from the Inspector General of Jails, to whom the official
correspondence between the Magistrate and myself has been sent, with an appeal against my being
threatencd with a 5@’%@?‘ to defend mysel! 588@5* a charge of disobedience of orders. -

I have nothing f\uﬂfet‘to’g;bam in my defence, as I feel myself fully exempted from punish-

meﬁ under Seethl}.}w,

T T
N oot

T

No. 296, °

ns 'Pi'ocedure Code, which I have quoted ahove.

(Signed) W. F. peEABECK,
Superintendent of District Jail.

—————

ORDER THEREON, 23rd October 1866, No. 1678.

With the foregoing letter, the Magistrate of North Arcot submits certain
correspondence between himself, and the Superintendent of the Jail at Chittoor
regarding certain repairs to a road exccuted by convicts under the orders of th;

latter.

9. The Governor in Council directs that Dr. deFabeck, if he has not already
done so, will, on receipt of these orders, put a stop to the work to which exception
has been taken by the two principal Public Officers of the station, viz., the Civil

and Session Judge and the Magistrate, an

d report his reasons for raising the road

in the manner stated, and in disregard of the wishes of the Collector on the subject.

3. Adverting to the importance of placing the out-door employment of con-
viets under proper regulation, and to the necessity of giving to the Chief Executive
Authority of the District a voice in the matter, the Governor in Council deems it
expedient to direct that, at all stations where there is a Civil and Session Judge
and a District Magistrate, these two Officers form themselves with the Jail Super-
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