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Proceedings of the Madras Government, Judicial Department,
e ’ ©+ .22nd October 1866, - .

PO

- No. 283. ‘Read the following letter from Messrs. G. WYMAN & Co., Publishers,
S "’ Calcutta, to the Secretary to Government, Fort Saint George'. dated Cal--

'L cutta, 10th September 1866. S .

: Ve have thehonor to transmit Volume L of ¢ The Revenue, Civil, and Criminal
Reporter,” together with a few copies of the bi-mgnthl); issues, as specimens of ‘the
| . work, and respectfully request that you will be so good as to lay them before His

Excellency the Governor in Council for inspection. o . ;

2. Webeg to state that ¢The Revenue, Civil, and Criminal Reporter” was started -
to mect a want long folt on this side of India, namely, a legal ‘publication that
chould cmbrace every ruling of importance of the Bengal Iigh Court, and which,

‘ whilé sccuring all the advantages resulting from the cditorial management being
" entrusted to strictly legal hands, was saleable at such .a pfice as to bring it within
the means of the hurxifplesf Officers presiding in the Mofussil Courts, and of the
Vakeels practising in them, *The Revenue, Civil, and Criminal Reporter” is, in fact,
. the cheapesfz legal journal of the kind that has yet made its zi.pp,earzince in India.
_ 3. As to the merits of the publication, §v§ need say nothing more than that,
though started in J anuary last, it has already secured a large and highly influential ..
subscription list. : ' : - - :
" 4. We would particularly bring to the notice of His Excellency in Council
- " the fact of the Government of Bengal having selected this publication, after report;
: upon its merits comparatively with other rival publications, for supply to-the
R M”,._"lﬂidf\i'ss.l‘l'@Ourttg: ~ 76 this end; astanding ovder for 500 copies of each issae of the
work has been received. ‘ '
" " 5. We would beg tostate that “The Revenue, Civil, and Criminal Reporter” is
edited by a gentleman of tﬁQ'Bé:ngal Civil Service of high legal attainments ; and
that the work has been got up in a style and manner cqual to the first English Law
Journals, in the hope ta secure for it a wide circls of subscribers. In bringing theso
facts to the notice of His Excellency in Council, the Publishers have only to add
that their earnest endeavour to provide, at considerable expense, a good, rcliable,
and cheap journal of Rulings of the High Court, has been spontaneously recognized
by the Government of this Presidency, and they respectfully hope that the Govern-,
ment of Madras will be pleased, after an examination of -the work, to extend .to

them the same liberal support. -

No.284.  To Messrs. G- WYMAN & Co., Publishers, Calcutta ; dated Fort Saint
George, 22nd October 1866, No. 1673. ' :

In acknowledging the receipt of your letter of the 10th ultimo, I am desired
to inform you that the Madras Government are preparcd to take six copics of eaclt
issue of your bi-monthly serial, entitled ¢ Tho Revenue, Civil, and Criminal Reporter.”
(Signed) A. J. ARBUTHNOT,

‘  Chief Secretarys,
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NOTICE. . |

———e-

Messrs. George Wyman & Co. are prepared to'»
undertake the binding of the ¢ Revenue, Civil, and
Criminal Reporter” as under. ' ;

Subscribers requiring their copies bound, may |
‘ . v s i

reckon upon having them within five days of

giving their order.
o » . Infull LawCalf- ... Rs. b 8 wz—
; ,, Half Ditto w4, 40
¢ .
%a. %nwn* ﬂ %./
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| T - IN THE PRESS,
|, . - . o o : : ;
’ | o ‘ To be published in - four Parts, Iis. 3 each Part,

‘ ’ -

‘ - “ \ . N .
!

| A R S o LIMITATION OF SUITS IN INDIA;

CONTAINING

! : : LIMITATIONS UNDER ACT X OF 1859; AND TIIE VARIOUS
o ;’. REGULATIONS AND ACTS TPROVIDED FOR BY -

» “ — | IR THE LIMITATION UNbER ACT XIV OF 1850; THE SPECIAL
CONTENTS OF VOL. 11, No. 5, L

-

(e shall in future give in each number 4 brie.f Index

e g =

: SECTION III OF ACT XIV OF 1859.
of subject R T ' : : -
of eackh Voluﬁe oh’fyc, )8' but "L.e Jull Indez will appear at the end '’ BT ) ¢
by .. e .
Names of Parties, &e, o . ' ’ WALTER M. BOURKE, “bQ., M.A., :
Subject of Case. R : . ,
’ Pagr, ' g  BARRISTER-AT-LAW, ) . .
. PART L—Civit Rulings, . T : ‘ . - |
’ 2D Koo o D & .- | Limitation : . CONTENTS.
) 2|6 C e e e o | Misjoinder—Joint Famj] vy U1 : .
4 { Amirunnessa, &c’., v C, Cl%npn’mn, &e, ﬁower ef Appellate Cougz . o |18, i PA RT I,
; 5'|-P. Mahomed, &e., v. I Mookerjee *+ | Pleader’s Fees e 144 .
: o gn;)ee]\sl}l;nomgye o. L. Dogur, b, :Iﬁglﬁmmg(rllt S;]ump el M3 Chapter L Introduction. i
‘ . D. Mitter, &c., v. R, om : N ~ v i s,
\' Z K. Jushlv.ea. C%:l:ke%bu]?t:ynahndoor Limitnt?Or?iEl;:‘;ﬁ?gnnnd wife o I?Z ‘ . Chapter 1L 'll.m(.‘ h?m which the pexmd O,f I,nmlta fon ¥
j 9 | P. Misser ». 8. B, Ally, &b, »« | Limitation—Execution w | 150 Chapter 11T. Limitations of less than one year.
) 10 | R. Majee v. R. Mundu), &, T Limitation v | 151 - Chapter IV. Limitations of one year.
' 11 | B. C. R. Chowdlry v, J. Roy Chowdhry - Hindoo Suceession wl o, ‘ !
H 12 | 0. R,, Canoongory v. P. Mundul, &¢ T Ex_ﬂcution sale we | 153 R PART 1 |
! . 13 | 7. Koomar v. G. 1. Sehoy » &C v+o | Objectors in execution wi] 2153 : . v ¢ et
i 14 I; ga%sl,)&dc-, v hi Hossein b g’:‘;‘ z,f Partition el 154 : Chapter V. Limitations of three years. kX
| 3 . . Bhadoory, &e., v. Court of Lo ecution of Appellat e 3, 7 it dix vears. -
4 {? 133’11{{0“’ & c"Pv;_.ts hebiog &%. Wards © ... Efg?,;? “”ef—-ngtriule decree Il C]]:}pter VI. Limitations of six year
. . Koonwar, Petitioner e nation of famil tee 1164
*' 38 |3 S g, shiea LR R MG PART I1L
- 5. Deo v. Gordon, Stuart & Co, s mitati . . ' T : ;
20 | J. Koonwar v, G. B. Pem}:ad Co »++ | Consideration for%‘utnee ot :2? - Chapter V1L Limitations of twelve years.
21 | G. Dutt v. D. Manna teee | Act XIX, 1841, and Act XXvII S ]168 Chapter VIII. Limitations of thirty and sixty years.
; 22 | S. Roy v. J. Forlong e Sx'nn,.o register deed ) 1860 w | 169 : y X. Indefinite Limitation
; 23 | K. C. Gorzin v, W. Gorain, &e, s 1 Title in Act X puit v | 176 Chapter IX. Indefimte Lamitation, L
24 | C. Lallv. N, K. Lall ", P If!"e.’t“ﬂnce . we |2, Chapter X, Renewal of the period of Linutation.
L 25 | U. C. Pau), &e., ». E. Singh, &e, imitation— Appeal see 10177 ‘ ‘
1 B |l 8 Komer T | B i S - PART 1V. ‘
28 | AL (‘.'Gool;:tls ve:rlg.' R,;YK“’ o+ | Legal repres?nta?i)veezlf debtor s %g({ hanpter ‘ Xi ﬁreak in the periO(l of Limitation
29 | Government ¢. N. Khax, &e, - ggﬁff;;;g“im i, Higtﬁ; XI1I. Operation of the Limitation Act.
! : PART IL—Rent Suit ° ;:g ‘ Chapter XIIL.  Exceptions to the Limitation Act. ' ;
g S * 8a v » L. ) . . e A \ -t
. 1 | Lawder v. B. L. Ghose el Chapter XIV. Construction of the Limitation Act.
} . . .
; 2 | G. Dass v. Surnomoyee Enhancement—Ejectment APER Chapter XV.- Pleading Limitation. :
i 3 | S. A. Ruhman v. G. Maht ntermediate te: N AT P S i L. , . IR
1 4 | M. Glose v. R. Chowdranas Evidence mares e g Appendix; Regulations and Acts, or portions of them from which
i 5 .(I} é{o% v. lé Broody Iﬁ’{’;;ﬁ:‘:ﬁ°“—E“h“““m‘~‘n* el tip! the descriptions of the various kinds of suits referred to are |
. & 3 (2] i 1 i . . . g
" 6 + . Dutt, &c., v, Pamotty: &e. o | Rent Ognalluvion . . '."'. ‘ :2. . . ‘ . taken; Ill]d a Sectlop on Pl-escrll)thn. ) :‘
Y PART I Criminal Pulin. wlt i ' - i a the 1st of September, 1838, and the following :
x"r . 1] Queen v. M, Shekh T~ Crimiral Ruh."gi" B . " A ’b ' N.B.~Fart1 will be rfe’:rgs at intervals of ona month, : :
ir; ’ AR TYg o | Two triale °“;ﬁ*'“i1§:"j‘xnrge T '.J C GEO. WYMAN & CO., Pullishers, j.
| : ~—High Court Circulars otras o b 043 - ™ o i ]
' " "1} Circular Order No, 29, . and Letters; . - . 4 1a, Hare STREET. |
i ‘ ) ! o | Resignation of p) des < .- 4 ‘ . ) - i
!* PART V1 . er Y : g
P p— L—Revenve Cireulars, ‘ o 13, ) . s -
I
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CIVIL RULINGS.

The Hon’ble Sir BArNEs Peacock, Kuight, Chief Justice,
and the Ilon’ble G. Locm, Judge.
Case No. 3378 of 1863.

Spectal Appeal from a decision passed by Daboo Gungackurn Shoime, Prin-
cipal Sudder Ameen of Scrun, dated the 21st August, 1863, afirming the
decision passed by Moulvie Furcedoodcen, Sudder Ameen of that distyict,
dated the 27th Octoler, 1562,

B Munnoo Bebee, (Plaintift) dppellant, ‘
- ) - versus .
Nundkishore Lall and others, (Defendants) Respondents.

Eaboo Anund Gopaul Paulit for Appellant,
Daboos Greeshchunder Ghose and Debendronarain Bose for Respondents.

The right to sue accrued when the purchase was made under the revenue

141

1866.

28tk June.

Crvin JurispicrioN.

Plaintifs right ta

sue having accrucd
when the revenue
sale took place, the

fact of a suit pending

sale, and the opposite party_could not hava opposed the ‘claim, on the ground to set aside the sale

3 would not save limi-
tation, nor would be
a legal reason within
the meaning of Scc-
tion 14, Regulation
III of 1793. -

.. Ahat” the-suit—swis pending~to setaside thé’sa/!é’ql‘hadefendant was no party

to that procceding. We do not think tLat that suif is a7legal reason within the
meaning of Sectien 14, Regulation 1L of 1793. Tt certainly did not preclude
the plaintill from obtaining redress, if she had a right.  The Jjudzment of the
Lower Appelk..e Court is right, and is affirmed with costs. -

The Hon'h' W. S. Serox-Karr and the H@’i)le L. S.
) o~ JACKsoN, Judges. -
" Case No. 59 of 1866. *

-Reqular A"M: d from a decision passed by the Judge of the j-.S‘mall 'Causc Court,

weers of a Principal Suddes Ameen, of Fackergunge, dated the 19th

oy 1865. - '
R - Bheetun Koonwar, alins Moncear Beebee, {one of
f the Defendants) dppellant, T
‘ : L uersus j
Jor = sen Dass, (Plaintiff) and others, (Defendants)
: DRespondents. : o

Eale~ gu srianath Miter and Ralimehun Dass for Aﬁi}é}lanf.
Eclbo-e Uprrool Chunder Mookerjee and Mokiny Mokun Koy for Respondents,

o -Arpeal valued at Rs. 14,903-8-6-14.>

2y o think it quite clepr . " the part of the jud:.;mem:@jfl the Lower Court,
{)

20tk July.

Instance of mis.

Jat 5 19th Decemletidast, . ~ich is complained of ilﬂ\\is appeal, must be joinder of clims.
f;‘ - ~ . . A Hindoo, under the
Brijrutun and Hu’gvjibun were s:g brothers, Hindoos, domiciled ‘at Dacca, Mitakshara law, may

r_varsed. i3

Lu. subject to the law of successi 38,4id down in the Mitakshara. Brijrutu
who = vived his brother, had one da vhter, Pitum Koomati, one of the defen
an. .ty the suit and. appellant

? die possessed of both
T joint property and
; 3 d- self-acquired, which
b-ore us, Murjibun had left two sons, the may descend in dif-

o R B
" Brijratun exccuted a will in . t2, B. 8., and died in 1263. exists In favor of thoe

* 5 that will, which was attested and assented to in~ express terms by cognate heirs in re-
Joyk.osen, and undery which Joykissen has now sued, Brijrutun absolutely 82rd ‘tio the eclf-ac-
bequeaths and disposes 'of the various estates and items of property mentioned, "' property.

ziving the bulk of it to his nephews, a less portion to his daughter, and a part

lo religious purposes. 'The cstate, however, is charged with glxe payment of the

“estator's debts, and is for that purpose to be placed under the control of the
Jaughter's hustend, Motichund, also o decfendant in the suit.~ :

The 52’~n alleged misconduct on tha part of Motichund, and prayed

that an a” nt might be taken, and he divested of the control. It also-

o S
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L; T REVENUE, CIVIL, AND-CRIMINAL REPORTER ‘ CIVIL RULIXGS. :
. 1866. claime ; . ) : : ) . : ' i
¥ > imed five churs, which were described as aceretions to orrather re.f i ‘ - Ta this state of things, if the churs to which the appeal before us relatleg 1866.
B 20th July. * % Our” zemindary is of, the family* zemindary, and t’here(‘or be]e -lormations 4 _were shown to have devolved upon the defendant from her father, it wou . 20tk July.
| Crviy Jurmsoicrion, the precise expression, h'fllf to the plaintiff ag O;m of the hei: C;“{;lng me : { "gtill have been open to the plaintiff to show that they had formed part of an o o “yipiepieron.
z ——? Defendant, Pit his fath‘er and of his uncle, seirs-at-law both o . l original joint estate which, to this extent, l.m.d not been divided. . Jlust as 1%1 the s
oy ) the case, s ﬁ Pitum I'\oomarl, on the other hang, aile ed, 23 to thi ¢ , i estate had been proved to be generally joint, the _defendzmt might yet have Y
: L Mit'\ksh; o atheré]mtilm 8 estate was separate; that ,consegqu’em?y 0 ths pli'"t t]o shown that the churs were property sepamtely acqmred, and not subJect either
: s aughter was heir; and that ¢}, e » €ven under the be absolutely taken by the male heir.
. \ ; e . , to co-parcenery, or to be absolutely taken by th X
. - more than fel.l to him by the will, - . Plaintiff was " entitled to no : : . IE fact th{,chuts in question appear to have been acquired by the defendant
g b The Principal Sudder Ameen, however, g N ! under settlement from the Collector at a very recent period. Since the death of
‘ ; el ranch of the suit as well ag the other, and Pj " decreed fo'r the plaintiff on this - . . Brijrutun, one of them at least is shown to have been an accretion to an estate .
. ; "o > We think it right to remark, in the first lt{.lm Koomari appeals, : ‘which belongs to the defendant in a different pergunnah, and, as we understood,
: e Zg?ll‘i]y‘«ffl%stxn{:t"causés"?)f action against diéfc::gﬂmt the p aint discloses two - & . ?‘ ‘on the opposite side of a river from those held by the plaintiff. S
. LS Anotl to Laye been Included in ong snit, bersons, ‘Yhmh’ 1n strictness, U *~ Tt may, however, be assumed that the defendant acquired the churs in rig
i | ; . 8 the Plaintiff had no canse of action azai : : ’ i . of her father, . .
v ./ -~ €Xecutor’s accounts, or against Motichund against Pitum in respact of the : i It has been fully settled by the Privy Council in what is known as the
! ;’ / [ Pl_tum, the Sth. -Section of Acg ‘VIIlIc:;'1 n185](;1 drespccg 2 f }he churs held by . L ‘Shiba Gunga case,} that a Ilindoo, subject to Mitakshara, may die possessed of
‘; R s, ?nt.h Bq.t as this objection was not taken bef 0es not justify the forn of the ‘ ! a share in joint family property, and also of separately
LT e | T Tar ‘I’;‘t S ' Ore us,.we need not insist upon it ' , % IX Moore,p- 339, oquired property, and that the two will not negesﬁ'sarlly
§ P © But we think the decis; . ; ir, but that th ay either descend to different
: R ecision of ¢ G ) volve on the same heir, but tha ey may
£ RN gave the churs to the plaintiff, to b:’:ilslncxpal Sudder Ameen, ng far a3 it d.e . pers’ons, or, if descending to the same persons, may
] V% ovias elg}'ounds of his decision appear J%am{ﬂ’]“ upon any principle, , < 1t Vide j“ggg‘e“" il Jescend in a different way and with different conse-
5 P irlx) ’,(::1 eft no doubt bus that plaintiff'y futz these: that the evidence, jn his ' case cited, p. 609. quences.} ) .
] oA mensality and in joint estate down ¢ er and his uncle (Brijrutun) lived 1. In the case before us, Brijrutun unquestionably had separate property.
i . c;x: q:mntly_ plaintiff and his brother weo the death of the Jather, and that c ' as shown by the will; he may also have had a share in joint family. ‘In such ) ]
)'l i {r (!;f I‘&tey wllnch, after the fatherg deatrl :’ Entx!.lesl each to halves of the joint \ ; a case there is no presumption whatever in favour of the cognate heirs, nor
. > hisle 1111_Jc e; that plaintify baving cong remained under the management . ‘ any on either side beyond that which arises out of the fact of possession.
g St d gla rights, was bound by it as far as ented 1o the will,SsLich affected : ) . It seems to us, therefore, that the defendant could not be .called upon to
I, " not e,g t Eut that the lands in question concerned the pr operty with which ' prove either that the churs in question came to her under the will, or that they
! Z ber g proved by defendant to be Dot being included inthe will, and . - were accretions to property which had to come to her, but that plaintiff had -
.y ;n?;st'be beld to belong to the joint tappcndages of the zemindary l;:ft. to i ! in the first instance to prove that they were portions of joint family property to
‘1 ' L b u:nd Lis brother, as heirg both of‘e sq??’ fﬂnld thus t~ be ths . <rty of s : which the defendant could not succeed, and then it Wouldlh(:;ve been for tﬁe -
" reasoning conta; e father a e - . , : i dine this, she was entitled to retain the
Cz‘ISe the evidencegw;gt‘fon:}?:‘]easc two fi\ll:u:ies:\ﬁrs;1 dtg; ?n?g:: " (N 1e£ene<i:nt to show that, notwifhstanding (% =
; - ) § v a H s . ’ ne: . - . X . . .
; Tioe :,ivﬁlz"mf § father, therefore he'w:: ndl:-lon of joint estate down t;‘ lhemde‘;:h ' ‘ ’ P pNoy evidence has been submitted to us from which the matter which the
. ©that by ligf:le, In preference to that uni}r:,vl:lclzd to the property left by the sur- | : plaintiff had to prove could be established, and it follows th'erefore that, as to SN
! o come hls case it lay on the defendant ¢ danghter ; second, the implied # “ng % t ‘ these churs, the plaintiff’s suit ought to have been dxsmxssec_l with costs. .
'} P er under her father’s wiy) 0 thow thay the property in dispt 1o N ! We may add that if there be, as we think there is, reason to believe -
i K It may beé generally Lia g T : u: 1Fpute ! shat these churs really came to the daughter under the arrangements
! . /; whether governed by the Bey, 1°‘vn that any Hindoo within 1} . A i nade by the testator, the plaintiff’s c]air}l becomes inequitable in a.lpgh
: power to bequeathanestat bgﬂ Tule of Succession or o} N these provinces, . N legree, for we ghall then find him taking nd'vant«"lge of the. dispositions
{. inhis lifetime, ¢ by will, co-extensive wigh Jotherwise, possesses o N ; nade by his uncle in respect of property which in the ordinary course
, . FE L Ana whe s 1 ‘ Vith his power over the estato” ! , . f Mita){;slmm law would have gone to the daughter as heir, and themr
Co / ~ - band or father ;:“;S sought to exclude female heir 1 - : ) ‘ ‘alling back upen that same law as entitling him to property which the
| L , . /.2 - it must be showy tsrhthe Mitakshara, o 1, w‘l’“”’-‘ succeeding to *a hLus-- : : estator intended for the daughter. . 4 that the nr
P . s the death of 5 e g ave been 50 at the gy S rt YAt the estate was joint . ‘ Our decision, however, proceeds on the simple ground'that the present L
, l 4 o L Now it Pre-deceasing brother who % © his death, and not mcrely at : xas .a cade in which no presumption existed in favour of the plaintiff, - :
. - ¢ { ; Ardeen cq nls‘dwe gpply the evidence iy o -ather to the claimant, At ' k ‘ n which he had to prove histitle, and in which he has entirely fall'ed .
: P . 24t - Hiered conclusive op -+ Casge, which i ' . o prove any such thing. ) - . g
; b i { ~§'. m:tt:: ldy Svidence on the poin:he' o Y jo,int cstate }fndPn}n'nPJ! §uddet i . . 2P We chrefore revgrse the part of the judgment ‘complained, and dx_rec(:
' I \ //l/' g - to th dO\\n at the latest tothe I 1 the -ecord, wq 'E;Jd thw l'lCh 2 -indeed o ! - ‘bat, in respect of the churs in dispute, and also. in respect of %he ‘}“’e““‘g‘
L [ ’ % fin einf?t]q‘ Of. rijeutun, the tes::tg ﬂlyea:d Y, “"hichhis ﬁfte:‘t i Lriegs the | iouse mentioned in the plaint, to which the same reasoning applies, judgment
| , ; 2 actually ut:s P:'smg of his Property 1:);’ “,'}i" 2 threo yearg befoc:; }'l?_n s ‘pr:;.-xous : . we entered in favor of the defendant, Pitum Koomari, with costs 1 proportion. :
v B e8ting and assentin WHL We find the plajnege 1 -3t we - ‘ ' RN
R fomems et thatwill, gy g O PRI Lis neplew, ? ? '
B! v | This aPp’egrl:w; o ‘ J Sulng under jrs provi- ! s .
i [/ S0ler evidence, and winp® 2 Srcumstange i 1 { ' 'l —
i 4 hist e, whic whi . a ‘ ’ - . -
‘} P " 2, :f;; ;}i‘;zt}l,_ with the fy]] cogcﬁﬁ“y I’TFVeS that E:;jeﬁifx;u“:l}' dispeses of the . . : ‘ '
‘- V7 dealing wing, Bre8t part salf geq s 0 f his nephey s Lefore \ ' 3
| N ; 'deilmg Witk it a3 be thou«lthmred and assumsd Y dealt with Bis estato as ) : '
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i§ ’ 111 REVENUE, CIVIL, AND CRlMINAL REPORTER,
'f 1866. The Hon'lle Sir Barygg PEAcocx,‘Kt., Chief Justice, and
: ) - the Hon'ble I, . 7 ACKSON, Judge,
‘ . § .
‘ Civin Jurspicizow, Case No. 8279 of 1865. .
Special Appeal from ¢ decision pasgeq by the Additiong) Judge of Dacca, dated
, 30t August, 1865, reversing a degreg of the rincipal Sudder Ameen of
[ ‘urreedpore, dated the 29:h Februar 1864,
4 Y
Chunder Collah Dasseo and anothep (Plaintiffs) ppellants
versus
'k . Jotendromohuy Tagore ang others, (Defendants) Respondents.
A . Laboo Bungseedhyy Sein for Appellants
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wife. It wag alleged on the side of the plaintiff, anq j

nga

e e a T

P

e
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1t ma

hat the
d." NO‘VI ﬁnd t e t
as paid by the husba_" in the most distine
that & part of the "‘°“efoi‘§‘fi£:o the ewden?eﬁsf};);;r:ld, hmt the remamdexé
i S Ic)muvret o‘f first instance, ag;rhbad been paid by tht(;’ :‘emained in the manager:;cn"
or niay not be e o art of the mon: d that the proper as bound to come fo 7
€y Was paid, the husbz\Zd was inyinsolvent : . ‘"“3’ %l::np remitted by h“j" nil think that the Judge W
¢ were o, it would be more probable that tle money for - : ! lmd control of the husband.
this purchase haq come from the wife than from the husbang, However that - { P
may bLe, whatever oqr conclusion might have been, if we had been trying tho
case as Judges of fact, I cannot t0o strongly ingjst on the
tinet finding of fact hag b

y Position that a djs-
| Sen arrived at by the Court below
not competent to disturb that finding, .

< y ¢ as not nega~

we stinct (le(:lsl on th (S ﬁnd"\o Of the L()Wer COult ﬂﬂ(l 18 lle h 18 0

on

hat ! dl

are 134
ce

ing as regards a portion
ision, and has acecpted the ﬁ;(} ui‘r?sufﬁcie'nt in law..JE {:
. his part of the decisio t any rate is, in my v ns’idering this case as il i
tived t_ 13 [1’1ey his decision all n into the error of co  dtoted in a (,r_mnn.f
of the mome' that he has f}aee defendant had been tcl) fonply that b thinks it
é seef;sa t:(;iminal cast’l, o 1vfpzelssions would scem cven
‘ . ne of his e
Court; and sox

i .10 mflicient finding of
§ 18 such that, if upheld in gpeciq] appeal as
2 most dangerous Precedent

holding

will be created.
§ 2 decree againgt th

The plaing
question therefq

re, in the suit bef
really the pro

ore us,

b -

1
| 'ty Wwas fraudu!ent y
it should be proved that th; g’slip&lal):d on the particular
ly that 1 hat the transaction f .
- necessary, not on ife, bub tha .
by the wiie,
! lield benamee by .
i whetl & husband, and the . ie
18 Whether the broperty in dispute is ; '
g Perty of the hushang or the propert of the wife. hat :
question I have ng "goupt that the issye mightpbep 4 e wife.  Upon 1}
stated to he Simply, ig the propert

But I c th'lt f ] p‘ Db'lbl \ Olﬂd b
annot ﬁn ) Al O the \) ) v e
d

. ivil snit
' me that in a civil sui
ars to me i
creditor who now sues, to ba a mistake. It !131{?;';1 d impartially, andSis;: f{:’
o . 8 to me 10 e idence equs idence on one side,
; That o2 bound to weigh the " If there is strong evldeln r, especially after
1 ! ; the Judgo wlaz scale preponderated-hera is stronger on t}lc1 0:1:: évidence on thig ,
usoand or that of {1,[;r0§§;e); i whic}:is;ii tlilnhtljv' reject it, unlczs: tto it.’ 1le should wslgnioustratio.n y X
that there ig any clear decision of any kind upon this point, ‘ shouf ¢ Cou It hos given credenside to prove a case t?l the main point of law on
The .I udge doey not say, “In my OpiLion the Property is the Property of the } i the n-sd that—not require ore however, are bey~0nd e e,
wife.”  [lg does not even say, & Ip my opinion it jg not the Property of the ; side z:.;.‘]hese latter Obse“auons’diﬂ‘er from my learne
husband.” e simply says, at lenst 1 take his judgment, which is not iaVen 80 ! ich I have the misfortune to
far clear,"to ean this, ¢ 13 not proveq that the Property i3 the Property of the e
husbaud, Which seems 3 kind of ver lct of not Proven,
“Now the point of Jaw on whicy I think the J udge is wrq
lays down, ag 1 were, this position of law:
proved that the g

! Tt isnog ¢
ney was pai

ngis this, Ile
d by the husbang

the money was
at part of
far as the Judge has found that p
inion, so far a:
In my opl
series of years sine

. evertheless -
! \ . roperty Was n
: : he onus of proving tlml; tsh(:xo}?) fognd whether the Lower
} ; paid by the hquaniix;lwife; and so far as he ha . . .
; ‘ ts on .
> ! ‘ her own, res .
nough that 3¢ shonld Le { : PT. 1. . )
he pucel » and that " (), husband, for the | ) : :
¢ the purchase, hyg had the management, and coutrol of the ‘ : .
o : L
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REVE ; ’ ' ‘ ; © 1866.
: Lo EVENUE, CIVIL, AND CRIMINAL REPORTER ) The Hon’ble G. Locit and the Hon'ble A. G. MACPIERSON, 1 -
o ° 1866. Court was viohy : - : . . - ' Ju'dges_ . ond August.
! . —— o as right in considesing that il : : b ! . - . Crvi, JURISDICTION.
P E::n. Jurisoicrron, 7 “Aelhusband, he Should find that fecz'fmmndel‘ of the money was also paid . Case No. 305 of 1866. : ‘
{ . v — 36 of u’w {‘ust:ce Jackson.—The jﬂggl.nent of i P Summary Special Appeal from an order pgssed by the Judge ofSEg;t Bzrdwan,
costs, etters Patent, will be that the " speci ‘:‘1’ %OI::‘, ;:xer(;,. un.de:(l Clause i . dateddthg .sihdFe'l;:;?’:Z/:l tlhsg%v:::be;:mlgs :3’156 decree of the Sudder meen of
i : appe: 1smissed with ‘ that district, Aat t y . .
: ’ : : ioner
P ) 22 it The Ton'ble a1 i . Kristomohun Jush, (onierosg 8the Debtorg) Petitioner,
- . Locm : . . . _ . T
i . o and :‘Ih‘il]lon’blc A. G. Maceuersox i B Chunderkant Chuckerbutty, (Decree-holder) Opposite Party.
| , ; Case N u3iq - ‘ ” ! { Baboo Ombicachurn Banerjee for Petitioner. . .. - , ’
Summary- Special ase No. 311 of 1866, i ’ None for Opposite Party. Takine th ; :
) the 16 ‘11‘1 I;Zb iﬁfeall from anorder passed by the Judge of B ‘ The money that Was’ paid to the decree-holder in June 1862 was a sum sods of o fofnfgf_’
Yy 1866, reversing the decy g¢ of Beerbhoom, dated ‘ in deposit, the proceeds of a previous sale in execution of thig decree; and execution sale under

 district, datad the 22 Juty, 1865, 0 @ o Sudder dmeen of that

i J ng out this money, which really belonged to the decree-holder, same decree out of
unnarduy .

| ’. ' o n Dass Mitter and others,

|

i

the act of taki . X :
5 O A . . ted in Court is not a proceed-
cannot, Wwe think, be considered a prqceeding such as ' is contemplate g kéeping pLibew

Section 20, Act X1V- of 1859. Under this view of the case, we reverse the order ;&

e et il

‘ ol (Debtors) Petiti ' ‘
f 3 (.’t [J n ! N .
| Rajah Ruknee Bullow Bahade: (D ) Petitioners, b f. . of the Judge.
i Ldoor, (Decrec-h . I : :
-holder : ; d August.
P ‘ ‘ Baboos Otool Chyng, Larty. ) Opposite ! - L The Hon'ble C. B. TREVOR and the Hon’ble H. V. BAYLEY, 3rd dugus
i L Chunder Mooker; : . ; V S . .
c e . Ba for Petitioners, 7j¢¢ and Sham Lall Mitter and Mr, B % ' Judges N ) -
l,’ . R aboo Obhoychurn® Bose £or Opposite P yand Mr, . T. Allan i : - Case No. 1006 of 1866.
2 J cree-gg;fig ifi ?:;. In this cage there i< ne pposite Party, ‘ . Special 4 ppeal from @ decision passed by the Prmczpa_l Suddgr Ameen of
i . therance of execution 10F BOW take out ex:z::t,si no doubt that the decree-holder i . ’ ; PN DBhaugulpore, dated the 23rd March, 1866, reversing the decres of the
% IR mfwlﬁfff,’%“"“ﬁ; and TWle, contained .in Sectoi[(:;a‘ggess be is entitled to e!:cluzlse(;'ut of {-lme, and can- i Loy Moonsiff of that district, dated the 929ud December, 1869. !
! ) ave be certui H - £ rom t ¢ Lo . - . ge .
§ B e N betmeen hirmsel and yrer) pLhe time Qoring i i ;‘ Parsenath Misser, (Plaintiff) Appellant, i
\ . was not . 0 A . : ic o ) e »
»l' ) procesdin ; :{(;lh”i‘n‘ cution in 18589 ah(.!ecree against his debtor, th egsrs. Colvin, Cowie and Co. L & i S . . . versus ) 1
4 Section 20, Act XTy. Colvin, Cowie | dech application wag event;mne ecree-holder applied for ex } . Shaik-Bunda Ally-and others, (Defenc ants) Respondents. ‘{
‘ . :111';32’ keeping decree’ debtor which h:g beg:"p had about that tim ey B;lllskl‘)ﬁ;] for defanult, hles;x-es. ; * . Paboo Mohendro Loll Shome for Ap[éellant. 4 !
W : ) enter into detals reviously mort ands of the jud : i ' Baboo Kally Kissen Sein for Respon ents. i
A . as to their posit: gaged to th . Judgment- ! a Y ) - . . K
q thought himself entitleg’iu Pposition, further than toe::' gt is unnecess:ry to . % : Plaintiff held from the defendant a bond with a lien of certain property . The.gqmlf isbound :
f and Co. claimed ag the O attach certain monies in C Y that the decree-holder i as security for the amount borrowed by him ; the defendant did not pay the sum d‘;;‘,:g; Jﬂeﬁfe{-"ﬁﬁ'i. ]
o ! ot : attach this fund, the decP roceeds of the mortgage r]? urt W]"?h Colvin, Cowie v borrowed at the stipulated period, so the plaintiff brought a suit for the same tation be pleaded or k
SO ICO i making the jUdgmeZie:ih%]der brought a civil 'suit (:me.s ta:))g}, his right to and obtained a money deree ; he subsequently brought a 5;00“‘(11 suit to enforce nOtA ) "
b both ent-debtor al ainst Colvi . nd ¢ line a3 defendant the party-, A party havinga :
N | ’ it wasnﬁ;}:;lco(;“ ?f original ju;-riatliscoﬁzndiffé“_]ant. 'I‘h?s suit ?\}z‘\;x:l’n(z:me ni:_\ (1 : ! !us lien "X the sale of the property pledged, mating een the P ien o?n ply"ope:tly %s 1
| - - for executioi v;:;n;;ief in October 1863, I, Il\nlthe},ApPenMe Court, bycc\:slfic‘:lh ‘( : " 'i‘s}?: :]Ol?&ge omitting P°i“'5' which are not before us, ruled that plaintiff iﬁﬁtzlg{,&; %;gzn; ‘ f
(‘ » years had elapsed gin e'h The decree-holder vy ar(f 1865 a fresh application i . ( was out of Co:n't, under Clause 10, Section 1, Act XIV of 1859, more than decree for the money
i time, as hig ce his former applicati ged that though more th i ) baving elapsed since this cause of action accrued. and for realization of .
. unsuceessful - guj ation was struck : an three j . three years baving elap - : a it, by sale of the :
1. E 1e meaning of Section 20 ult was Proceeding. t uck off, still he was in ! . , Piaintiff now appeals specially, urging that Clause 12, an nof _Clz}use 10, pfed gye 2 propert . -y
B that the right to execute ti;ACt X1V of 1859 g;rlo enforce his decree within ! ; applies to the present suit, which is for the recovery of an 1nterest in IMMOVE~ yigyin f-{;'e‘? ye*{f’s of ‘ :
i l e think the ord e decree wag not b'.‘r d]e Lower Court considered ! ‘ able property, agd that consequently plaintiff is not out of Court, the former the datc on which the
A \ costs. Two decisions fe-r}?-f the Lower Court is re' : ' rovision of the law giving him 12 years within which to sue ; and second, that money becomes due. i
" i Shwfekly Reporter 105 t(l\lls; C)Olilrt, reported jn 2“\%)%1;]“3 We reverse it with ” R . gs the defendant did not urgse the plea of limitation,. the Judge should not
i, e Lower ! 8.), havg eekly Reporter, 3 (Mj i : s : ve raised the plea. . . : .
¥ 1" ‘ which are t%ggétéeci‘:&tt}:,e);) do not a;;?y I;Zfi‘g:‘; to in support of th(iil;sr‘g;:%% i ) i of hlm.l?inugle:: t,lllxc;t;::;?l objection, wi ave clearly of opinion that, bunder Act ‘l
ol , s were suitg : e proceed; the present case, beg . . O hetl defendant raised the plea or not it is incumbent on the ;
| ‘13 ‘ ' : “not neces:at?lyhé?;;hﬁtdﬁcre?'h°ldei‘e:lazg:u::?:hlfn )the meani'ng O?U?e:tg:nm;(? ) o : g:‘xtofo]si?{h; teh;yerh?w: ;:risdiction, and }E that jlwi’sdictipn has lapsed by /s
Pl ! . ... structions from, bis g ¥ him to enable bin to oo and which were properly, if : ' an efflux of time, to refuse to exercise a jurisdiction which they have not A
1 ‘ ! ; fruitless: po Obstaclza:b' (Here the ntig:ﬁ‘::)::lo !‘eahze}}xlis debt by remo\}}?g); ’b‘ 3 . . by law. Asto thé application of the statute in the presenth Cf}se, we have :
I ’ it. Such g gyi a8 (and never, we vas wholly unnecessa 1 j . . ' nothing before us to show that it has been wrongly applied; the udge quotes f
'b b - Aect XIV of i%l;b we do not think, cz,me::{lii;p res;xlxme, could be) remgeaaid . % R the lav% correctly, though he does not explicitly state the date, and the special ",/ 1
A o : A : 0 the meaning of Seeti Y i N appellant was unable to supply that date with a view of skowing that an error . <
,‘ - . ] ction 20 of b ' hsg been made below. We will only therefore - ohserve that, under Act X1V . " '
T . ! . ‘of 1859, if a party bas alien for certain property as security for a loan, it is ~a
a — é ‘. : ‘ :
¢ ; - ? 4 3 :
i . ? : " .
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1866, o : :

—— cumbent u s .
CiviL Jurispictioy, leation of itf,c;g,htl}i :Zlg};t?la both a decree for the money and for the real
e N. h 1 1e pro - - -
; ~———rt di‘)ti on which the money became g;epfg()l' ) Pl(’idaed, within three years from the
0 Dot obt er the unregistered bond, and if he

ain both within that ti i
ation, \ at time, he is out of
We reject the special appeal with comrs;.court under the satute of

4tk August,

The Tron’L
he Mon'ble F. B, Krarp and the Mon’ble W. MAREDY,
*Judyes.

Case No.
Special A 0. 1039 of 1866.

ppeal fr .
93rd Jrom a decision passed by the Judge of Beerbhoom, dated the

3rd January, "1 U
district, datc‘lJéOU‘sg?;y’,eig(;s:',ng. the decree of the Sudder Amsten of that

R e .
adhakishen Majee, (Plaintilf) Appellant,
versus

"R“ljn‘u‘ .
Baboo Nil dul and others, (Defendants) Respondents.
Baboo Is;m";ag’i"b Sein for Appellant. -

under Cluckerbulty for LRespondents

: The Cou
By Hindeo I ourt below b i i
i . . as tried this suit ine i
| :ﬂ;r::t oo tam, “Whether, it o I1iog on the following issue :—
o  sheson ()vfm’; Tooat. Perty and die leaving a sonooh daulrfhter, unmarried, succeed to the paternal pro-
ri:s at the til::J oufr - ar?l‘{;k?]lydto bave, sons, ot :z slale:;rzwgoes t?: her sisters, provided they have,
2 the tin The Ju n son.
her suca :ls]wn, Sie-  gong, to ge fOl}nd that the estate went to the si i
e paterual y e exclusi © the sisters having, or likel hav
on of the son of the unmarried dauph ‘(” e 17, Vyvas.
: aughter (page 147, Vyvas-

e

estate, to the exclu. tha

: Durpa
sion of her marrieg A Pana); and the decisi
- s e ury < . ¢cision .
Bisters, ! - Ist;t’is’.ls12 1, is quoted in snPPortotff t‘gxeis htl? Sudder Court, duted -the 8ch
. : admitted t} . Sappo raling.
. Bt?ngal. Now iidi;nz;'lsetlns]smt s governed b'yg the Hindoo law current in *

) _Swdow, the unm:u-rief]u' t;]l:;;lm default of son, grandson, great-grandson, or
. aughter, Tn ¢ ghter succeeds .in preference to the married

bis case i 3
that the wife of {hy Slt las been found by the Court of first instance

. S}lled: ﬂﬁ. s fact is not Iégcml appellant was unmarried when her father
Mat Son1s entitled to g isputed. ~ She married,.and died leaving a son;
7_3?_,naghten’s Hindoo I_mvu c\c’e(id in exclusion of the sisters and sister's son.-—-,-

9-76; Daya Bhaeg C(;l s olume I, page 253 Elberling on Inheritance, pages
1 - The Judge hag :1 uot:drfOke 8 translation, chapter XI, page 193, pnra’. 50,
7 ‘:Ky by Baboo Shamachurn rSO.m the Vyvastha Durpana, a Digest of the Ilindoe -
_ corlrfétls ?10; recognised by oui-r%,::; !; “;Orlg of great rescarch and utility, but
and learned v r Courts to be of equal authority with the more
To the yor) ;}ork of Sir William Macnaghten. d *

an the Bab v it Yai
%er gs&x;,r ’EreaL grandsor, and :‘;ﬂ:‘ Sxeﬁ:d it laid down that, in failure of som,
N . .
 Th t:it:tih;imge 1 ?7.) ) married daughter is the sole heiress of
ma in t '
aft;;]:-n daughter in who‘x‘; Sa}me page the following passage occurs—I£ the
afe ards maryieq P the succession has vested, and who las been
per I};, arr?;?l estato, ,\vhieh ‘;:,h(;n t{)emh of this daughter, vested with pro-
s
Such s daughter or others—yho. ecomes the property of those persons—
- who would regularly succeed if there were no

. ed daug :
152; (g}l)ve any bpin?::g?: utxhwhom the inheritance vested ;" but the author does
ghter, in whop, AW 0 e_rule of succession in a case where the unmarried
- he decision of 1] Succession has vested, marries and leaves mala issue
2 point, and doeg pot }\e lzl\te Sudder Court, alluded toby the J udn‘c is not.at ali
he ccision s 1 apply to the question before the Court, =

¢ : .
versed and tpc suit remanded fur trial on the merits.
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CIVIL RULINGS.

Tho Towble F. B. Kme and the Hon'ble W. Markpy, 1866

Judges. . 4th August.
h . CrviL JURISDICTION.
Case No. 1049 of 1866. - e —

Special Appeal from a decision passed by the Judge of Zillah Dacea, dated 20th
March, 1866, afirming a decision passed by the Principal Sudder Ameen
of that District, dated the 15th September, 1855.

Brojendro Coomar Roy Chowdbry, (one of the Defendants)
Appellant,

. versus ’ .
Juggernath Roy Chowdhry, (Plaintiff) and others, (Defend-
' ants) Respondents.

Baboos Dwarkanath Mitter and Chundermadhub Ghose for Appellant.
Ar. R. V. Doyne and Baboo Unnodapershad Banerjee for Respondents.
Plaintiff being a

In this case it appeared that there were three persons holding decrees I a1
against one Shunkhomoney ; the first in order of date was the defendant in this? utbtrxlzyeltlh:r;-olpg;iy
suit, the present appellant; the second was the plaintiff in this suit, the present ¢4 gale, purchasing ib
respondent’; and the third was one Mudun Mohun Roy. The property of himself ; the proceeds
Shunkhomoney was attached by all three oreditors, and was put up to sale” at were applied in liqui-
the instance of the plaintiff; at this sale the plaintiff became the purchaser of the 33;3?&323533:- s
property, but the whole, or nearly the whole (it is not precisely stated), of the pocon. mbseqw’lﬂy

sum realized was applied in satisfaction of the defendant’s debt. - been set aside, plain-
. . _ tiff sued for refund
Before the auction sale a fourth party, Sunco Clrunder, claimed the Pro= e ps0s money.

perty attached as purchaser under a private bill of sale prior to the attachment ; Neither misrepresen=

his claim was investigated under Section 246 of the Code of Civil Prucedure, tion nor fraud

and ejected, and the sale took place. Subsequently Sunoo Chunder brought a being shown, nor

regular suit to set aside the sale and recover the property, in which he wag that the sale was

successfal. - - B e
The present suit is brought by the plaintiff to recover back the purchase cc:d. e

"

money which has been handed over to the defendant, and the Judge has made
a decree in the plaintiff’s favor. -

Upon this* appeal two objections have been urged against this decree:
first, it is said that there was no irregularity in this gale, and that at a sale under
a decree for execution the purchaser takes all risks of title upon’ himself; but
upon the present appeal we have no-power to enter into this question, because
the sale has been set aside by a competent Court for reasons which must be
presumed to be sufficient. That having be.er.x done, the rif,_;hl: to the purchase
money, under Section 258 of the Code of Civil Procedure, is absolute, and this
suit may be maintained (see 1, Weekly Reporter, page 55). :
Then it is said that even if this be 5o in ordinary cases, the plaintiff can-
not recover in this suit, because he himself caused the property to be put up
for sale. But there is nothing whatever in this objection. It is mot. suggested -
that the plaintiff was guilty of any fraud or misrep}'esentation by - which he
might be deprived of a right which he would otherwise be entitled to assert;
. por did be in any wWay guarantee the validity of the sale under the decree. He .
merely did what any judgment-creditor has a right to do. TIe put those
proceedings in motion, of which the defendant stepped in and took the benefit.

Both objections, therefore, which have been taken on this appeal fail, and
this appeal must be Jdismissed with costs and ingereste
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of the Section, .

- established if it be These were

154 REVENUE, C1vin, anp CRIMINAL REPORTER,
- 1866, The Hon'ble W, §, SEToN-KARR and the on'ble SuMBHOO-
Ath August, ' NATH Puxvrr, J; udges,

Crvi J URISDICTION,

_ Case No. 1043 of 136,
B Special Appeal Jrom a decision passed by the Juige of Ziltan, Cultuck, dated the
v 26tk January, 1860, reversing a decision passed by the Sudder Ameen of
‘Balasors, dated the 31s¢ March, 1865,

Hurropershad Roy, Canoongoe,

(Defendant) dppellant,
versus

others, (Plaintiffs) Respondents.

and Obhoy Churn Bose for A ppellant,
"Baboos Bycantonath Py, and Mohendrolall Shome for Respondents,
The objector being ‘

*- It appears that the special appellant sued and obtained
gelt{:;a‘;ge;gf;ggtthe certain individuals, and in execy

ition of it some dispute arosg regarding the landg

whom the decree had nOW in dispute between him and a purchaser of g portion of the estate from the
Passed, wasnota  defendant against whom the Special appellant had obtained a decree for the game,
:ﬁ;‘ig:ﬁg W;;hé‘;c- The Court of firyt instance decided against the objections of the said chjectors,
tion 230, AgtVIII of an.d thep, under the orders of the Lower Appellate Court passed on appeyl of the
859, and the said objectors, the Court of first instance wag directed ¢o register Lis objections
Lower Appellate. 83 a suit under Section 230 of Act VIII of 1859 -

Court was wron ded up to the I,

Puddolochun Mundul ang
Baboos Chundermadhul) Ghose

That case
‘n directing the first .
Court to reggister the Special appellant

objection as a suit ~ Court should not
under the provisions i

ower Appellate Court, and the

i e Lower Appellate

register any claim,

appeal against orderg refusing to im i

and that Section 3 contemplate the
fendants, bug of. i

registry of okjections of de.
defendants; and ag the objector was 5 Purchager
i ein favor of tlie special appellant
esaid defend
Tty entitled to the benefit of the
. Weagree with the special appellant,
ly registered, and so ¢y

ied without jurisdic
with costs, and reversing the ¢

said Section,
and hold tha this suit
tion. e therefore (

¢ Lower Cour
» however,

has been wrong.
ecree the appeal
13, dismiss with
intended to prevent the
3 appeal against the orders
the | passed in exceution of decree, if thag Court™ ghoylq
think i Proper, even after o lapse of time, with reference to tle tuerits of (he
dispute, to allow any such appeal, and o decide any matter thyt miy be essential
to the ends of Jjustice, :

—_——
4th August

The Hon’ble G. Locnr and the Haon’p)

Judges.. .
Cases Nos. 307 ang 308 of 1866.
eal from an order Passed by 41 Zil,
e e A, ISGg, 0 Judge of {Llllh Gya,

Mussamut Josoda Koonway, Petitioner,
Versus . -

Gouree Byjnath Sakoy,

Messys. R. V., Doyng ang Peacock, and Baloog Unn o 1
] 4 od,
‘Kishore Ghose, anq Mohesh Chundey Chowdlyy ;&pgg:;ﬁig)aégmee, Kishen
Messrs, A. T, T. Peterson and Allan, ana Baboos Dwarkanat, 3
Suckha Mookerjee, gnd Tarucknath Seiy for Op

cA. G, MACPHERSON,

Opposite Paryy,

A legal partition is

. L. Ja; tho one re.
roved that the parties JECting the i Mussamut, Jashoda Kooma i-
BaYe separated in food }mayc pndcxj Act XXvIp y b for a certi

deccaseq hushand, Joy
LV ’

a decree against -

$ant hiwself, and iy

Litler, Kiskey, )

i

b e x etes

\ R A ] .
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| ; i the respondent, - 1808
‘ hic other granting & certiﬁcatednnde:e(tlhat Act to ° o
. { (o) = a .
Kurum %?jl,;q:}:cl’ersha d, the nephew of the dece
Gouree ] ¢

) IVIL J I N«
ree Pe!’s‘]ad Ci nt h ( y

B 1

Gou yJ Crvy TRISDICTION

her hand, d residence ; that
) v ellant, on the ot an dis-
joint in esmd entitled to the certlﬁca:eli r:::ya;’)gars before his death from there has been a
the heir, &% Kurum had separate
that Joy
contends

. . y l t] ] . . .
I} :).t 1 e bI Ot er ()f Joy KU‘ tinct se_:pa.x.‘atmn m
( ree > lllﬂ. G Bilnat‘h 8 father’ Deon , (
200 y tl] and ouree : !
t 1 llel efo!e S}le as hls W ldo‘v, bhere belng no lna']e 13sue, 18 hls estate 3
P
Ium), and tha ?

geparate enjoyment

‘el‘l‘(}SS !lﬂ(l (}lltltled to the celtlﬁcate. AT
) i ﬂndsf]pﬁ]ﬂti atili

: arti- ¢og. and that theyhave
ing of opinion that it was not proved that a p es: 6
Court being o
The Lower Cour

ly with
i ted that of dealt separate
rected the application of the widow, and gran
. : place, rejectec .
tion ever took place, o
the nephew. rged—first, thaton the face e o “cmd’ o
Ia appeal B :nlr:, that he is not entltleii tofam rtificate s i to
om, e ein . ed, and therefo
LR has in fact been proved, . r
i either were 0
g]:;t f:'lt)r hich sbe R;I:;yist. is argued that the nncle]a:r(} ni:l;]):lev‘vv Sither ot b
On the first Potjate If they were not, thenc :re an O ridow would be
ere Lot Joint oeo to the nephew. If they were, R ot oo han
e o prefeai?)ig iehipipraciv ce:tlkﬁecsa:fllgy survivorship, and needs
Yoot r in that case takes s
ot i ¢ the nephew intha R,
. gri?ézi;eb:gt:;ble him to realize the outstanding
no cer

. inath alleges
in his petition Gouree Byjnath alle ce
. . fact that in his pe ) deceased” sin

Stress is al:;lgnelild‘ ‘oir:x %J:gs:si;ion of thqﬁin;ope; é!/ist; n:gf-ob&ble -that ?I]e

imself to have ot o e of Tupeet, payable. by the.

his death, and says th&:’mg;‘: to about a lac of iﬁlp:;cin ’Il’ls as admissions

dues of the deceased, ::lmo These expressions are pxiess that his avowed object

debtors, can be realize claim, inasmuch as they sfgongi“" to the deceased

vitiating the nepﬁ:gvﬁ?goint’debt& but of debts i
is the recovery,

42 ht not to be
in the petition oug! h
ords naed in i ' ent that the
alone. We think, hovylfl‘:r’pg::?tti:};eg)mmenced with a statem
: i ly.
construed lilera

iti ing taken place,
: Joy Kurum’s death, no pargtxgnrezsz }:m:il:]c%msmnqes o
family was joint at zz is therefore sole l.xeu'. x; esense h circumstanc o
and that thetpflt‘t;’:tition must be read in ;he (;II; Zl e e onin the fimlll)y
are clear that the . ded it to be read, namely, alleging the family
sioner conld ever bave u;ﬁ?y all debts standing ﬂn; g 2[5)'ts aru’s o !;o o
o o e e, oo mally smcon istent with the claim toa
Karean e ﬂ::l Jm?:ozid have been whol]ﬁy lglico?:;fé of there having been er(xlo.
: or the : itled to succeed.
Kurum separa h%’s expressly based u.ponf ground of there b S
tificate whic ee Byjnath being for son entitled to s o
;(;tlitiou’ i Of. (t;.'lou:veeeigh{]to the argu_men'ﬁ tllli‘:, slo]e name of Joy I\uru'.n
Ve attach bub lit ?{ oy debts Outstandlr{g mh_ ol name of Joy Kurum
(e e Tt f .aigt oy it i t‘e%, We are of opinion that
(like the rent of the JO,md could not be gratx: 1;1ere o s on, that
whtior unnecessar{ e e e ot i b ing been joint in estate, he
whether the nephex:v '\on e e b e havtrs (;,f L o 1t i o
heritancs, ¥ I:e t?i‘\%icomes entitled to the effec |
”? an . -
“ sneceeds §°A°t XXVII of 1860, o time f bis death oy K
meaning © econd issue, whether a et Thin o e
" Then <:omexs_the_s int in estate with Goureethat, if a partition took place,
rnm was or was not Jg-!es for there is mo doubt it Had oy the meshen
e s thet];:lfa(i i,;o the certificate, while h ‘t ‘
“the widow is en ; L e ey
succeeds. . t no actual allotment of -th'gio Iil g ireen - the two |
1t is admitted that n That there was no dlv‘ralty to parcels, whereby
- porsons ever fook plac:ile one to be held in seyte ! szlid, elricotahi
talook A was given tob held in severalty. Buti DI
e sents oecnm ‘tlo azd snch a course of dealing was
rents occurred, nc
;:c:l:x::unt in law to a partition.

in a manner incon-
1sistent witp thg }dza.
of their being join

at the tllne Of the death Of the lat‘te! ) and that he 18 thelefole \ ;
te J

their respective shares
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? © CIVIL RULINGS : 1866
i‘ ' S ' e " the record :
: ¢ be ascertained by the evifde{ngz :f;,kmsmen, by W )
: ; *tion, it mus i affairs. ) ti- ICTION.
0 VEVRITE, CIVIT, AND CRBINAL VEORTER: Lo Otf" 5? rtétilst:i’b;:io?, or by E:pamte t(;?osfvclt\}g?oga declares other mgnsgz}:ag ' g:;i;, ?l:fj'_J—‘i::-s———_J
. - ' [ of the. in pace 34, werea y @ift and acceptance ) B red
j it i i ‘ ¢ Furtheron, Inpas bear witness. istinct among separate
o e Ly Sl by e s e DL fen et e Y e e comdord s disint mong
P applicable 4 , ]
Cm:”‘ﬁ’:{g’;‘f- there has been anpfcmal division by metes and bounds, or an allotting of one
— erioN. parcel to be held by the one party alone, and of

< Those by whom
n P nd expenditure.
‘ - hou;es, 1an;iss ,a;so the rules of gift, income, 2 g
N n
another parcel to be held by . ! brethre
the other party alone. It is contended that no arrangement, however strictly
carried out, by which the parties a

e to ba
A ir co-heirs may.be known
publicly transacted with their co-hel ythey who have
tters are
N guch ma
arate in all respects, and each

o . 8 .
without written evidence. tBrli]:;p%;:wZa{nutual transactions
. ﬁeP?rafwéo:;erpenditure, and wealglll d:f‘:::té »
any other share.in an estato : . a}eg;&n" and traffic, are “ndotbtglg ;aI; the following :— tition among co-
from any interest or control of the other party, that no such b ‘ ¢ The Vivida Chintamon, page 310,
arrangement can amount to g partition in the absence of separate allotment of ! -
Properties in severalty, and certain decisions of the late Suddep Courts at ‘
Madras ang Agra afe referred to which be i

I\alod ) lere be any doubt w 13 [)
QX B2 5, lft) lt,h re”al‘d to par

by Who are the witnesses to lt by the P‘“ t1-
d klﬂsmen ]

sll(l

SG cases la

heirs, it may be remove
t the rule thus laid down is safe

. th. - When the
: diture, and so forth. - WAen ©e
istinct income and expen jmious ceremonies is pers ‘
: tion deed, and, bY hg;St::ﬂy one of each get of “’l’fiitﬁy celebrato religious :
There is no doubt that it i cl d simple, and if it be j d o brothers live tf"gﬁzm " ‘But after partition they f:gngarre separately perform .
2 - . . 1 ]
ance with the L(Iziltillgl:ha:: law tvhxic;xsi(t:; ?;roi::' 311?}1’) ?oa:dx:li;iswrll]tl?::: ris ‘ formed by %L:l’ t:a.rtners give or receive things in 5
no doubt also that it is safe, v,vhi}e its adoption would enable ng to hispo'se of ) : rites. Divicec P
the present case at ouce, without éntering upon any detailed considerations of
the merits and so ¢,

‘ ceremonios evirit{x\ee;v o the concerns of each other, can be
ine each . . " ) P an -

0 avoid the host ‘of difficulties which, in the absence of such : ‘ w“sfftﬁ’i%aﬁx brothers can b‘; Wlmezzzsilv:opresents, but undmded% :ﬁi?r %wn
a rule, beset “the path of those who have to 81y whether or not there has : ' ies for each other, can make or.trhe above-mentioned deeds outg o
been a legal partition, Fully alive, however, as'we are to the importance and sm-et(xies :o Those who perforgl en if there be no partition deed. becomes
convenience of having any such simple rule, and to the daily practical ditficul- : no(‘-k :half be known as separated, e‘;nd another contracts a debtk‘[);)\vu to be
want of such a rale, it appears to us that the deci- . stock, When oné becomes a thneSS,ther receives a loan, they are :
i 0s¢ of this Court or of the ' tv. or when one grants and ano
dder Court, and that they are not in accordance with the Mitak. surety,
shara law as it Prevails in those provinces which are subject to the juris.
diction of thj
beration, anq

l
i ithout ‘
nd so forth, and contract or give loans w
a

i ot it may be
bt about partition, es
. arated.” if there be any dou ;a), different hous
v . P Yaguyavalkya says that if ¢ ition deed (Yatuka), difter :
Ave not coms to this conclugiog without much’delje ‘ i
‘bera ‘W proceed to review in detail the authorities bearing on the
Subject, a3 we deem it necessary to show the grounds
adopt the rule of the Ma

< t
. removed by kinsmen, witsesses the which means unmized.

on which we g e : ' ~ and fields. la means separate. 1t is derived from ya

dras and Agra Courts, I } L The pa

8ays (Chapter {1, Section X1 : o~ ,

is don;od, tha fiot of it ma

evidence of kinsmeu,

3 : t take - 1
ssaid transactions canno

is that the aforesal . hem. "

« The purport of *tlt‘l‘:e&;'gg(;; ‘;mrt'ltion will be determined by tl

. ph:ce without partition ;
8 L be ascertained b the
) relatives, and witnesses, and y
scparate possession of house and field. '

y o o ’ g { he Sublect, is
J ‘ l l)e I) abha"a Of Ju 8 it bL, gl lno cnga W on t
' ooy atha ving the B n ] l

. The Mitakshara itself
. 1—%When partition

. < 385) !
tion II, Act XI, p- i
. (‘ha ter VL SCC . a1-vabona !
much to the sawe egfft'- ; (B?ﬁ)]:j;,,&; PSo the Dyabhaga Jimuta-v ; ‘\
idition, y . . .
. e 2, Madras 1 XIV). . s of the ‘ ,
2.~ If parfiti ied or di T ‘ e 1 Sections 8-10, and Chapter mong the mative expounders of the : .
2 pariition be denied or dlsputed, the fact may be knowp anl cer. (Chapter I, he principal authorities among ment of house and field isu
tainly be obtained, by the testimony of kinsmen, Telatives, of the father \ V These are t gpalthough the separate ?gjciy see nothing which leads us to
of the mother, such ag maternal uncles and the rest, being competent witne:r , : Hindoo law, an jon of partition, we certain t){le sole evidence of partition, or
es as before described ; or by the evidence of 3 writing or record of iﬁg ‘ tioned as acrlte:mﬁon in house and field 1s by an actual division and allot- N
pamtxon.‘ It may also be ascertained by separate or unmixed house and ﬁelde ‘ conclude that Be[l’;e ‘po partition of lands S"Wte X l);e works of English writers, is
3.—*“The practice of agriculture or of other business, pursued apart from ¢},q . ? that there can 1s in severalty; nor, to tfu m c?e in Strange's Ilindoo Lawh (seo )
yest, anc the observance of the five great sacraments angq other religious dutieg ; : ment of parce hich leads to such an inferen 387-397). So in Macnaghten’s )
performed separately‘from them, are pronounced by Naroda to be tokens of 5 - : there anything ‘;25‘229’ and Volume II, l?l)-followiﬂg — . N
partition. 1If g question arise among-vo-heirs in regard to the fact of artie a. - . Volume I, Pp'vglume 1, page 53, we find ]t e_n“ recourse to Writing or ot {ar
1tt mus} bei) ascertained by the evidence of kinsmen, by the record of tllel(iistril?: ! ‘ : ' Iundo‘oPLagt,ion may be made thlll)opt :]?:;u&d at any subsequent {))a-l Og " t:‘i ‘ |
190, O by separate transaction of affairs. The rey; ious d 1 ' ¢ Far . t of its being di nnot always be inferr
LA us dut , . he even . . Itca K
prothren is single, en partition indeed hag beegn n:ade J olf: o g e formality, and in ;néd by circumstantial evidence as they may reside apparently
become separate for each of them.” » religious duties . fact may be ascerta in which the brethren live, erty each may be sepavate;
- I;xh the Vyavohars Mayukha, the law of which g on mo_s;, Péints ‘substa : . from the n;aﬁzfgn and yet in matters of prop
127 the same as of the Mitakshara we . Slan- ‘ in a state 0 !
.. of Stokes edition) ; e fiad (Chapter 1V, Section 3, page 47
“ Even when there is a total failur ) ’
. ailure
also then be made | °f common

f
h h lnd they; mav IeSIde apart, :md 9et mav be in a state ©
< 1]
\Vhl]e’ on the other
ltlon ma

: the’
. btedly is. one among
hough it undout f uncertainty to
. roperty, & n a €asé Ol uncert:
union with respect to Shich recourse may behad i sard to acquisition and
3 ) ‘presumptive proofs to ¥ ited or separate in rega sages in the same
PArtition may oe bY the mereydeclaration—u | m separate from thee,* A - : g:::i-mixx)x o whether & fa,mll)l'1 be uixlllx e orithe subsequent F;tse gp TV
criiion 0 be a mere menty) distinet; F e ’ . . is nothing 1 of separ
distinguishes the Various qualities of this tenﬁtlf,‘chon. This €Xposition clearly ‘{ Pwpeny'"he:fhtell;: ;S:: oual di\?iSl.On %nd 223:3?:1um5, at page 168, we finda
: Again in Chapter 1V, Section 7 (page 80, Stoke's edition), Yajuavulkyy , :Work(;:ensxed necessary. And 11 Tho 8 '
states EPe modes of _decision in cagg of denial of partition 'made b , .
one; “Where partition is denied, the faet of it : Any
the evidence of kinsmen, relatives, »

i 1d that a legal partition,
ition”), where it was he
der the head ¢ Partition”),
or by house and figlg

\ : ough there bad been :
s . - case (22nd,un Mitakshara law, had takEn‘PlaceY,;c;:‘lﬁ;. 8! BN ‘
. . according to thfe arcels or enjoyment of them 1o s¢ .
aratel n o 80d by a writgen proof, , . -ng allotment of P i
ossessed” w § sepa . y Possessed, l*rom the term ¢ gep'u-atc] , :
Ppossess © must understand it of hoyges and lands separgte] iven (to eacl Y
- Naroda also 8AyS="“If a question arise among J given (to each).;

r‘r- I)

co-helrs in repard .19 e T

e e e
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[ ' REVENUE, cIvyL

1866,

—_ ;
4tk Auguar enquire how the gylyie: appears in ho t
‘ Stk , ; ot ) ext books, we shall procecd
- . Crviu Junisprcrioy, o  the !'0porti ofhi‘ls“:‘)e:]m treated in the Courts of I:ower Ben'?'xl o
ec o‘ . ’

» AND CRIMINAL REPORTER,

Such- being the law ag it

; ' . _(Psge 838) wo find acase isions of the late Sudder Court in 1839 '
1 7 judgment, - the Court gl " “‘hmh the matter was discussed. In giving
been held Decessary in l:hi;l ((:?o the following obscrvations :—* It has never
governed by the Mithily gy o1 that & soparation of brothers in countrics
speaking, the separationd‘y should bo proved by a deod of p'lrti;ion‘ enerall
act such as might be fit] rls gr]adn?], and it is rar'c]y that it c;Onstitllt:esg a sin"l)t;
Mits ys to have acg;de;::n‘rfl inadeed. The rule upon which the Court -
' 3 ;L:lllglseh;:}'a, which treats of ¢ hx;texhi‘éd do“'fn in the twelith section of the
stion arise the evidence of a partiti R TE .
ascertained b 3¢S among co-heirs in regard to } Dt o rartition 3 ® Naroda,
¥ the evidenco of Kingtan b0 tlle fact of partition, it must be
» by the record of distribution, or b
’ Y

Beparate transactj
. N < ction of '
factoril i Affairs,  The );
¥ established, hag generally becul:;:)s’or these texts alone, when satis-
ic

tion ; but,
, in the present lered sufficient evidence of sep:
i o that ,Bhola. Dutt per ¢ase, we have the firgt and last corubined df 3"’["“'“‘
} To this Persevered for yeapg v 1- ast corubined, and we find
‘ o b €5 10 actual allotmert years in his endeavour to secure the sccond.”
P een effected, and one of the of separate parcels to the difforent sharers
l gcxdmg that there had bec strong Poluts in the case, relied on by the Court
?u?lai edfllad Separated) had in l;x? o oy was that Bhola Dutt (who it was
20 factory a le : 8 0WN name giy i i
by, e > O{L-mn a.;xe (;f his own share of cer{t;ai en to the proprietors of a certain
8 hid not been allatteq to himn' pomons«)l of the funily proper-
m severalty,

In decidiy as it i
. g as it did,
been taken b}f’ the Sudderﬂg) u(i(:urt merely followed the course which had

: do w it 1 i i i
- divie e flnd 1% laid down that n de“l}“g with earlier cases. In no instance
. ton and allotment of » according to tlie Mitakshara lav al

leulace?sary' See Sudder l;-’)\rcels, to be held by each p:urcencrhinn s;v:,r:lrll: ac:?;s

) im,32(f), V351, VIo73, VI?Q—;"‘Y Adwalut, 1833, page 618. . Select )i'ieport.
: ; perlect nature of the re te It is, however, to be remarked that from the

. Impossible to sy Ports of thege cases, it is in niore than one of them

whether 4 .
ur not, ny allotment jn severalty bad been made in fact

And 50 algg in th

| .
i ‘ .
Coram Trevor, Scton-

e High C . N
§a}r’ anTre ourt. Thus in a case® at page 119 of Vol. II

of tl ;
ackson, iS“uole‘::Eo;tig p;xbhshed by ITay and Co., where the
S a3 whether & partition according to tl itak
. ) ar > I e Mitak-
i}ie Iiecessny of proof ofs}:\m law lx:lrl.taken place, no question was raised ns to
i . severalty, sain 1 ‘B ]ac!ua’l taking of the respective shares to be enjoyed
+ G ’ stlas Koer vs. Bhowanee Bukshf (Marshall Gi
. Roberts 7 Basleyagg  Which is relied b ies ‘ >
Raberts . J. Toed ed on by both the parties now before us
o b . . \vhich‘lm(;tt rclmarks, after stating many circumstances
2l ‘;m“'}nt:h might, oo ledc too s:lxow that 1110 partition had taken place, and
; ansaction, { 16 conclusion that it hLad—* i
lt? our’ °Pini0n? c‘:; ttllxoao shown us La sufficient proof of sepzxratilifxr x‘l:,lvl
: l:t :‘hc transaction }*'1?1 P;ZO?C‘EF separate transaction, unless they amply’ show
acts ang L -lerence to joint intere i
robabil tieq neiot nterest, preponderate aga
‘s}ent of Iecol-dedpnng:l:: htrlveg- arising from the absence of ’thpe bl;zt evideuceg"l:-?:t
n‘Pdl‘ﬂte transactiong Co‘ommd separation. Ilut, especially in this case " those
ature thag they cqy, ;:“’ as above shown, very far from being of that ct;mplete
¢ accepted as procf of the alleged real partition.” In

. . .
i At oA e e g e am
.

thess gbg :
€rvatio s
: A and allot NS we sce no indicat ini 2 i
) . . o allotmeng of oo o i cation of any opinion that actual separation
tha in the g)emnre el fwisite,  The Court goes no further than to sy
| clear prog of sy tl_'LCOrde(} and recognized separation there must be fuil
I - \ hen thep, i tpl; ation, whicl, there is no doubt, is always neccssary
.. § the case of Badumoo K : j i .
‘e oo Koowur vs. Wajeer Sing (5 Weekl;
F Coram Bton gy, Reporter 761), a special appeal on which oth(ere wil.;]{s

here only give the following paseage fron

of Mr, i
L9 Justice 1 the judgment

-
e
=~

d * L. Jack o s .
; . 0 E, Jackson, ‘ difference of opinion between the Judges. We need .

,

; -0 apls
inaments- oy, - Jackson, there being no meare i
ellv . 1g I drer a : ~
' uwmd_ t2 an expression of opinjon that acf&mﬁcﬁc;tn%? rI; "

A T

ez em a3

P

N\ aspoma &

-

T ————— e

in ‘sevéralty ig essential,—*Tt appears to mo

. Macpherson, J. J.

that the Lower Courts found as ~ 18G6.
a matter of fact that the family was not separate in estate, and that the special g
rm of his contentions in the Lower Appellate Court, vir- C“,mu Jm’{iﬁfc;m.
tually admitted this to be so. -1 think that unless there has been a definitive - -
separation in estate, indicated by separate enjoyment and distinct liabilities, the
family must be held joint, and it will not establish a separation in estate to
shew that the different members of the family dealt separately with their shares
of the proceeds, or even that they collected rents or profits from different
rtsof the estate, for that might simply result from some arrangement made for .
the general convenience of the family, and could not indicate any cessation of
thie joint rights or responsibilities.”” Here also we fail to find it laid down that
there can bo no partition save by actually making over separate parcels
to each sharer. Nor is any such opinion to be found in the judgment of
another Division Court, in « casc in the course of which the question of whether
: , there had or had not been a partition was much dis-
* Coram Trevor and  gygeed,—the case of Ramkissen Sing vs. Rajah Shibnun-
Loch, J.J. dun Sing, June 10th, 1865, Regular Appeal No. 167 of
1838.# Another decision, which has been referred to in argument by the
. Counscl for the respondent, is.one passed on the
+ Coram Trevor a0d  goth April, 18G4, in Special Appeal No. 1715 of o
1863.t The Court there remarks, —“Where no formal :
partition of the family estate has taken place, the family must be considered
joint and undivided, and the succession descends accordingly, and this not.
withstanding a separation in food and residence.” The use of the word ¢ formal”
in this judgment is relied on for the respondent as shewing that the Courk
contemplated an actual division and allotment of - the estate in severalty. .
But when the whole judgment is read, it is clear that the word “jformal” is
used only in the sense of distinct. or definitive. The main question in that
case was whether evidence of separation in food and residence was sufficient
to establish separation in estate also, and what the Court decided -is practically
o more than this—that separation in food and residence Is insufficient in the
absence of clear proof of separation in estate also.

In the case of Doolakee Lall versus Mussamut_Indurputtee Kowart (3 W.
v o ) R. 41), we find it Jaid down that ‘“ any act or declaration

+ Coram Trevor and . N . .
Norman, J. J. showing an unequivocal intention on the part of any
- shareholder to hiold and enjoy his own share separately,
and to renounce all rights upon the shares of his co-parceners, constitutes a
tomplete severance or partition.” The judgment of the Privy Council in the
case of Rewanpershad versus Mussamut Radha Beeby {4 Moore, 187), seems to us
to bear out the same principles; for their Lordship appear to have been of opinion
that a document in the nature of a will operated as a partition of the property
given by it. s ’

The cases specially relied on by the respondents are Shunker Lall and
others versus Mussamnt Rohmer Kower (North-Western Provinces Report for
1803, page 379), and Nagoppa Nyraur versus Meedundee Surm Nynaur (Madrag
Sudder Court Reports for 1853, page 125.)

" In the former case four Judges ar¢ unanimous in holding that, in order to
fnstitute a partition in land, particular portions of the aggregate area of land
must have been divided off and assigned separately to the sl'mrers. The Court
express the opinion that in s0 deciding, they in no way act inconsistently with, |
or in opposition to, the principles on which the judgment of the Privy Council j
in Rewan Persad's case is based, or to anything laid down there by their ]
Lordships; an opinion in which we do not concur, as will appear from what wa
have already said as to that case. The Court also refer with approbation to
two previous decisions of the Agra Court to the same effect—Radhakissen versus
Sreekissen (9 North-Western Provinces Report, 357, June 30th, 1854), and
Jokhoo Ram Panday versus Mattre Pershad Panday (12 North-Western Pro- -]
vinces, March 25th; 1857). We shall only observe, as to the latter of these two 1'
cases, that the decision was that of only a majority of the Court which consisted ’

appellant, by the fo
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| ; ;1 \ -~ " dI“ tghg lclfff ?fnlc\,uned. ourt whom the Cour;o:o;zl:{:‘:dop;:a‘”‘:,%}Ilve!;lby the' : :Vll\len we tarn, however, to the documents which have been filed, and 1866
- : .cide ) ag ‘ J ith who ake toget! i - sio i :
| ‘ property o that the. obp Nynaur, in the 2 - m the v different. Og";hl:rd“lth the admissions, {ho rosult “arrived nb i3
| : y does n ere executi Madras Co . ry dilerebs ocuments which have been pub in 4th August.
{ ‘ ’ have taken IOt suffice .to con t}l ion of a deed to efl urt, Po.u."“g was de- ous, and to some of them we shall refer in detail "‘F 1 are very numers Cryp I URZD!CTIO“
f ﬁ,} P » . their propert)I: a:: }:vhen the m;;%‘:: a fflilvl'isio,,’ \Vhicitha dlﬂs}xo;; of family- . to the irresistible conclusion that both Joy KurCm ;ngﬁzym;:g ’nloxé ou;‘ op‘{\llmé, N
N : But wh » each taking possessi s of the family m an only be held to ed and enjoyed their shares se arately, bub that b only cotioe ~
o of Opini(m atever may h session of his all y may have actuall divid ther held and dealt wi I b pard Yy Yy mu?ua.l consent each bro-
F. that y have been th 13 allotted share y divided J with his share separately from and independ
ol \ authentic there is nothj e decisions of ot} . ! other and entirely freo from th . . epen ently of the
N : i : . 1. . contro} and from th liabiliti
! the late S’ on the subject .mg in the te other Courts, we . We think that it e con 1 o habihities of the other. - -
I . udder C of Hindo xt books, which are ara clearly ‘ ! it was no mero arrangement of joint broth i
M shara I ourt . o law. . y Which are u . conven o s 5 Jox hT0 ers for their mutual
o & . Parczlld:r:; :npartitio’n ‘cv::ctl,l wo@lld J'us:ti(;'; l:sﬂ‘:: }(}efé?lon of t!)issgzg¥tde§;n e% ‘ in the l:i?::é 2;?1 tﬂ?;ast{fe:-s clear that exch brother resigned bis wholo interest
. in sever: otment e effected s olding that, by th » or o : s .
I e el o e e i by the et e et i et o 1t
i * i separati ve separated j a legal partiti llerent gharers to be held o . . sal DETy LEwVr A g nas share o a certain mouzah. The bl of
‘ on in ted in food ion is proved, if i by them - o recites that the eight annas share belongs to J K S ol
% that the estate, indi and resid ed, if it be proved . gession Wi . g oy Kurun, who is « in pos- .
h v have dea] icated b sidence, ‘that tl that the . ession without the co-partnership of any other person d wit! R
" k sistent with th ealt separatel Y sepatate enjo ’ 1ere has been a disti - by anyb ody,” and pu t pe , and wit \out opposition
i i ¢ enjoyment and s cen & distinet . ybodys purports to sell the share * absolutely.” Th
‘ cumstances, § ¢ idea of thei y with their respecti eparate liabilities, and ; the following—" I have received th . . - en we have
R hold, thei S, it is clear ¢} ir being still joi pective shares in & man S a0 b 1 ! ived tho consideration money in full from the pur
" i their share 1at the parti joint; if, in short, looki anner 1ncon- chasers AN appmpnate the samo to my own use: the onbi . pur-
S sharer, and if q1. - Pectivel ies really did i , looking at all the cir- - the mouzah aforesaid deduct eigl ! entire sixteen annas o
woii for th . if the se ely, each freed intend to hold, and did 1 cir- . . > eight aunas, the share of- my brother D th
oy ) : e gen parate enj from : yand did in fact . the remaining eight annas ate 14.” ' bi : eonatl,
| i T nvenience of the femity.” nok marely  m thereih of any other 19th of Septomber 1850. 2l This bill of salo was vogisterod o th
i Loy . as th ing our vi amily. matter of arrange Tramediatel thereaft N = 4 '
! o ) remaii a(l:Pear, on Buvcll(?:vqf] the law, it remaj ' S menf. ) a snit against goyku:‘u':l szd :{:eu‘;ﬁrﬁfa::rg ;tl(;l‘):’:" 1830! Deonath instituted
z 1 ”l - disposed ol‘;{ }‘;eth e’;ﬂ’eedingll;rtf: a: i? befo";"tliefoé (1):3 1;0 see what the facts are 1Tﬁhe t;:::einttigx thall‘: sait contains & statement i.hatl t{ggl;:‘:é%:::ﬂot;vg:g-:;ngti%n.
b : upon what e Lower (o satisfactory m urt. And here we ’ states that the mouzahs which had been sold had £ parate. -
\ A the partie grourds the J urt, whose bri anner in which thi 6 must . Mohadeo, the father of D . 1nd formerly belonged to
= arties th ; ud e brief jud 1is case has be : ’ A . eonath and Joykurun « that
; i i and  partly o‘; aPPhc:g;i‘)ns 5,:;‘;1’39 sed himsel%‘;, Sl;:ent does not shew distin c:l; . - father both parties werein possession of half shar:as eaclfl ifl{;t.ere;ﬁrl?t‘i?th Oti the
i : :thretted that th: f]w:;“ d°cumentm¥-§’md of, partly 05'22,’;‘3‘“3;, By consent of oo \'yi}*s‘ heltd by the plaintiff (Deonath), and the other eight annas by 32;13;?:,0
ey | nature and exteng of 50 “20Wd h s filed. This being so, i in admissions made, _without any partition or division of the lands, but that now through th 7
\! R 1n the jud of the admiss; ave failed g 80, it is very much to ’ smachinations of enemies, whose obiect was to D L . gathe evil
Hoo Go gment, h missions to record intelligi bo b ’ ! A s 1o break up the house, Joykurun had
‘ b uree B » DOWever, made. Fro elligibly the i ' ccome separale, and had accordingly sold igl
| during Yinath, who inf and from m the reference to precisa ' chasers,”- wl coraing:y i an ez ht annas share to the pur-
: the h » Who inform the statem e to them contained ! ra,” . wherenpon -the plmntlll' (the plaint continuned) h a p
| Ly [ tween the papti. 6 Of thi sus thit b ent of Mr. Allan, p! et ‘ a1l the mecessary preliminaries to entitle him to the ri ad gone through
o1 - aprlionr parties 13 matte; e was present i » pleader for | ) © After i oodi to the right of pre-emption
e o pplications it cha o 10 th T, we gather t in the Court ' : varions proceedings taken the snit w L -
boh Years befél:e‘;,should be tai following effect :izl‘“:hﬂm arrangement cum:{o(iy a. : defanlt, on the 27th of April, 1852. And on the 52?1 stY e;::zlly dlsm:ssed for
} {5 : Deonath, anq ;; death entiyi? as admitted that :I ! a]t.{ for the purposes of tbe: . : nath himself sold his eight annas of the same property to t?:z ) elrgoii, Deo-
‘, ‘ ;‘ t}lz}g for many ter im ﬁ'om G(Y;useparat? in food anfl l_e';.r(;ln had been for many had bOllght Joyk.urun’s ghare, and he gave them a b:ll of sule‘iu (E;rm(;n:im‘Y]ho
S ?‘JO)'ed an e¥e}?r8 prior to his des Byjnath; that it th ence from his brother " to those of the bill of salo exceuted by Joykurun, reciting that he was or
RS *}‘I‘her of Deoni b annag sha: eath” Joy Kurun had ould be taken as admitted of an eight annas shave, and was in possession of it without co_pa;tnow?fr
oy - should be take th ang Joy Ke of the property inh B_epamtely collected and with any other person, selling the share absolutely, and stating that hefs 1p
ol . . that the Jug en to be genuine 1(111'1111; that all th§ ‘;“ erited from Mohadeo, the recelved the purchase money and appropriated it 1o his own S Th eﬂhas . .
’ L 1 :{‘ Otuhlfl d°c‘1§nén1:£°n those a dmi::i‘;ments and to b GO:;[‘:i‘::fglﬁl_ed by the parties “ lsf ttlie det:ntl og s(limr:s .a{; tthe end cl)f the {1‘)311 of sale. ¢ Entira'siitee?a;:;g
b deci and ssions, and givj ible in evidence; ' of the estato; dedue eight anpas share 0 oykurun, which is i 4
i}, Li { ;‘{ould amcggzt whether Otl(‘) x:;]te inferences 1egg‘,lvt ‘l;‘f tdlle consideration to afg 'e&md : the purchasers by virtue of the deed of 15th ysepten;ber“ilgg(s) mﬂ;])g asession of
2t : his brother andt° a partition § such a statem ately to be drawn from th oot ‘ ‘ cight annas 18 the property sold.” . _ ) remaining
HE which are on nephew, T in law, as regards ent of things was establish de o L. \What more cogent evidence of separation in estate could th : i
D set up by th the record t is, then, upon th estate, between Joy, K shed a3 is afforded by these facts? Joykurun dealt with his shar cre be than -
',,“ { Kurun, It? Severa] pa,r :.ihat we have to decigse admissions, and {f\e d‘lol::ln and v own, and expressly said that he had mo co-parcenermeIfai~abS°]ntely his
\ T’ ! - gible to lloldls clear that es to the right to e upon the merit of the ‘;le_nts approved of the sale, and if the estate had been still joiixt h 18 brother dis-
| ) p - state of factg (ﬁlat a legal°;a::1_9. bare admissioan:e‘:‘ﬁcate as represemini a‘llms . difficulty, have had it cancelled ; inasmuch as, by the Mitt;ksle:aﬂ%ht’ without
| 21: must of neeess-sd“ed in the aéthn was es‘ablishetd emselves it would be im oy . , by the parcener without the consent of the other Was wortmes:w’ ;}he sale
P With the ides tlty have been missions, which in for there is nothing i pos- R only did Deonatht not attempt to_set the sale aside, he actu N at o
b residence kat the e a separation i n any way indicat g in the Joykurun’s right to make it without his co t. b i Ay ?drx_ntted
b evid , the 8 state remained joi n estate, or ‘whi < es that the H ; . R nsenty yassertmg and bringin
o t;” ence Whichepamte colleot] ned joint. The bei which is incompat; re \ suit. to e§tabhsh a right of pre-emption. Such a course is .wholl ging &
Sl , » 16 whole cpge 227 PrO on, and the sepa eing separate in f atible . sistent with Deonath’s having considered himself and Joyk y 1ncon-
b -  bub taken by o perly be’ parate enjoym. ood and ointly inter ; . nd Joykurun to ba
: tak n g tak Joyment s . jointly int ested in the propert TFinally, after th ;
' 1 , . e by themse;]pporf‘ of the conte:;;‘ into consideratio aro items of ) we have Deonath acting just asy:onkuruny’ht;d donee Bﬁ}b i dismissed,
A ves- alons, thess toms aro i e wos a poriions « T e ne poschaser, sbsolutely slleging binsel g b o ehout
3 . - ek insuffici ! ition any co-parcener and ackn dgi thou
. , clent and inconclusive, Joykurom. ,and acknovledgiog (19 salo of tho othet half alrendy made by
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_ REVENUE, CIVIL, AND CRIMINAL REPORTER. h ' v which they claimod, as being tho mw_iﬁ,——f
1866, We' ot At : . - Jlit to geb possession of proper’y £ certain events which had hap- Ciym, JURIEDICTION®
— e Wer a1 shall nést notica n transaction by which Deonath took from Lis bro- : ?'?y o atled to succeed on the ooeurrence Iad fast become cntitled to the pro-
4th August, 'oie:t a Oe&thfstbe latters eight annas share in property which had once been 1e;r:den It they were the next hsusr\g :‘_ course for them, even if separate 1o . L
(ﬁm ) cmsmcno:«.-ls har(; i ; rta? ]th of AuEhran, 1258, Fuslee, Joykurun granted a pottah of his ertie;! in question, the natural and I; s?ﬁh to establish their rights as heirs,
S | Bysack of £ ;nsa;nds for three years to one Sheodyal Sing. On the 11tb Estate generally, would be to J(;;: ::)n‘ten ded that, inasmuch even supposxlzxg no '
' had in Fact tapen 1? year, Sheodyal executed an Ikrarnamak acknowledging he For the appellant, 1t was :;) lished, it is certainly pfoved that Joy ‘flrgluzlz :
again io e B the pottah for Deonath, and assigning it over to him. This o partition in law to be e:mfor many years, of an eight annas share o ; }\1 )
T e rongest proof that the brothers wero separate, and that they no " had the separate en]oym;n ’ 5o sufficient to create 2 presumption that.f 8
from the oth:::-1 J doint interest in the land of which tho ono thus took a leaso ~ rents and p;f'ﬁts; ﬂ&‘im\iﬁo;tssmnding in his name, m('le acc‘;‘mulalmo:cu;??
. ( debts due to hm, an : s or the produce of such -
pect (];L“Eur}:.il;e::3 Jiylsurgnhrepeatedly sued alons for arrcars of rent, &c., in res- : the monies 80 ?epamtel{ ref:‘:? dant;ry Llylrril:lence topthe contrary, the .ge.bfﬁ
of Bohar (21§=\Fﬂ lf eig tanrlz\s share, and in one case bef?rq the Collector : lations, and that in thea seg 2 e Tis separate pr operty, going on ]‘.13. ea_n
right to the s} € 1"}”)' ; 1854), Deonath filed a petition admitting Joykurun's ~ in question must be a;sun'ae D cessary for uS fo express any opinion o
N le?xts oot lzre claimed. So we have some thirty-six pottabs and kubhoo. to his widow. It is, ] ?\\ever,ts apon the broader ground that a partition 18
staragel an?]o‘ tzlver 31““)' years, .all_ tending to show that Joykurun dealy this point, as our decision res I .
o cag'e and nl: tepetn ;a{ntly with his eight annas share. It also appearsthatin . : ’ proved. Jooking at the case as it has been placed before us, we ab ‘
the et Dn 3 took two pottahs—one from Joykurun, for his half share, ‘ On the w}:ole, ooking N <os of these applications, it 13 provec ¥
_ ox?rd rom Deonath for his half share, - : clearly of opinion fhat, for tbe Pu,"Pode and by the documents which have been
by Goare ;tie} vs‘(; altzlv.lt?l "ng J l:ne 1865, we have the plaint in a suit then instituted the admissions wlncht ‘lc::vieu esii?enfcc‘;"hi“g to the Mitakshara law, has .::icltlhz;st i )
oving on lg a]<e w];i,z;ms a tenant for arrears of rent. Gouree Byjnath was . , put in, that a separat! did take p’luce between Joykurun and peonat , t(li e .-
shew his right to coll c: cg‘av}fred the whole sixteen annas, and his objet was to ’ ' ‘ in food .and resid e:ilc?t'.h Joykurun was separate in food, resxdence,f :\ln Lower
the rents had been e'cd t:el{:i)t annas separately, The plaint states that first : , at the time of his i{l ’W’ey therefore reverge both the orders % ho.mted 10
ration of Deonath and Jeoparon2th a0d Joykurun jointly, % and after the sepa- ~ from Goureo Byjnait- - T8 Lo e, under Act XXVII of 1860, b Eroic
‘ after Deonath’s de%‘}‘l s oykurun, to Deonath, my fatler, and to Joykurun, and ‘ Court, and direct tha t Joshada Kooer; that_the certificate “'h-w-llhgerslmd
Then we ﬁmi mo me.d . ' the appellant, }Iussa'mu(h Pershad be set aside; anfi that Gouree Byljua.t h Per ‘
satisfied. There are :;Jy d corees against Joykurun solely, which he alone i T granted to Gouree Byj-nﬁ Ler costs, both here and in the Courts below.
Byjnath, in which the s,(r)nof]f‘nrtiesd agmg“ Joykur.t(xin e ayonath o Goureo ' do pay the sppellant < , o,
. ecreed were paid separately, and separate e 2 th Avugust.
:32:23 g:vel!)l; :ﬁ, fc:;' example, by Joykuran ;l))aying Phis lm{f' and getrt)?ng: ' 'ble G. Locl and the Hon’ble A. G. MACPUERSON, . 6 o
the gr(;\md thgt J:: k;:;‘:’hgg‘“g‘ against Deonath alone for his half, on The Hon ) ‘e Peidites Judpges. - -
appealing alone t the Puire. (1 oY Paid bis share, 8o we find Joykuran "4 =~ (ase No. 351 of 1866.
of Gya consider] 1?' nivy Council, giving secutity alone, and the Judge T T ase =% 4 by the Principal Sudder Ameen
Jo ky oring lS_elght Annas share sufficient secnrity and reportin ! . Reqular APPeal from an order passe “J"ISGG:—— T,
’fy. urun asin possession withont co-partnership, althourh ' P atios : Summary 6] of Sylhet, dated the Ok March, Co
o m'}egest had taken place in the Collector's books, -~ - RO separation 4 o d theré (J udo-ment-debtors) Petitioners, '
referredezg {&)1‘9 1:)31; tixe record also-eever'&l bills of snles (besides thoso abovo P : Rajlbmm Dass and 0 ? versuso R f
pertics indey P s;ewm:g‘ that the parties sold these shares in certain pro- . ! . (‘_Decree-hﬂldcr) Opposite Party.
Byjnath himgz?f ?t ‘y llgere -are five such documents executed by Gouree : Mahomed Hossein, '
1250, 1861, ol gg ng with his own half share. Thesa latter bear dates in )

. Petitioners. ) .
Th Faboo Mohinee M:I{l:l”:EfI)o&yof'OUizn;da Pershad Danerjee for Opposite I’arty.Tl f
by the spellant, raceipts. gvan, 1o T o Soverament, reveno produced | A G oot this suit was pusiod by (e Judee e By o o s Cous s
3 » Teleipis given for payments mad . 3 . The first decreel . oeal of which an .
thereF\zﬁil;m :‘eparahon in the Collectgr'y; books. o by Joykurun, though . was an appeal to this Court, after the dispos
leat to himys’e \ére are some twenty bonds given by Joykuran for mone

. . H he executed by the
i th it himself, trans- e massed
o instead of d?nh.ng wi +_ Court which p!

1f, £ : Y . " .cution was made to the Jc ud?,ﬁ,e wéx(())l, 1:: e he Principal Sudder Ameen for dis

T » for which he pledged his own credit and his own half share ferred the application 19
. €8¢ are some of the docum .

lied on by the appeu

S e

the first decree in the

decree, and gyit, and by no other.
t i 1. -The Principal Sudder Ameen has attewpted o exccute the’ ’ sulty and by
entary proofs of separation i , sal. - i cedings. . -
SR M ant; and there are on the record P o estate re- : the present appeal is from his proc a8 Jken in the Principal Sudder
:hl_ucéx 1; similar.  Tuken together with the ngcfl_r _many ?lh‘ers, the effect of ) P Ve think the whole of the proceedings t e’u risdiction to deal with the
1ok that, for the purposa misstons of the parties, we i o T We think +v. that Court having 0O J . . dec .
S s H : . T " his own decree
make out the appellfnt‘??:z;eOintc?zhpres?nt applications, they very suficiently | i  Amecos Coutt (;]\re n]\:;g:tzoy ' power to transfer the ixe?u(;zﬂtd The words of RPN
which has been refused to her e that she is eatitled to the certificate ! . case. The 'Jul geddcx‘ Ameen’s Court or to any other £ U] on that Poin.t, and
The evidencs of Go B . . * to the I'rincipal bu VIIL of 1859 are clear and distinct up ne Necrea of
nath, and Joykurun ang éf;‘;ee)’ﬁnf}thtﬁofdoubt shows that Joykurun and Deo- “, ‘Section 362 of Ait this Court; * application for ex?cumndz}ietﬁist o i
other acts jointly i . yinath, frequently have sued toxeth 4 leave no discretion 10 ’ he Court which passe . )
s s T In the nianagement of the gether and done ; ¢ shall be made to the er and, according to
Joiatly for convenienge ] of their property, But t1 done - ; an Appellate Cour . Court in the manner and.ac )
: . sake, and m : 1ese acts done . ‘ ' ccuted by that Court 11 ol o )
fﬁ;txes consuier their - interests toangeogeg‘zﬁ:‘ée‘“a::egm}:t\vc_s, slhe‘wmg that the ) 3;" wi;’,i’g:iﬁ%lelfg:eeionmi“ d for the execution of o;lul_?a:l decreoc:3 dines beo- ) '
very muc ' s uite 1nsufficient i . ‘the ru ) " A nole of the pr a -
brotherz were :&?‘:ger' body of evidence which we have to show : :‘ebut i ) Under these circumstances W s aside glel‘:::ztse to the Judge, by whom - i
that no inference :;::xallz t}e‘parateﬁn estate. More especially do 'Wea thitbt : ! ‘fore the Drincipal Sudder Ameen, and remand the F= Lo S T
£ ! TUYerse to the appellant's case, is to Ox - ¢ . 0 w be executed,
act that J oykurun Joined with Deonath of G our’ee Byjna?l‘: i:l:::}t ff' om 19‘% . \ N *the decree must no
iU 1In whic .
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. 1866.
immoral practices,
. . e of age, given himself up to 1uxurya:23‘] o:xmthis grl()mnd he 6th August.
REVENUE, ¢ | . ever since he ca]::s had Eissipated the whole property, 2 Civ1s J URISDICTION.
\ Lo TEEE CIVIL, AND CRIMINAL REPORTELR. “nﬁsﬁz:‘}l:ﬁgiwbases should be eet aside. - defendants in this suit, twenty-
'DIEEE * as ¢
MRS, 1866. The Honw'ble G. Locu and the Ton’ble A. G. MacruEersoy,
i i 6¢% August. . ‘ ;Tltd{/&?. ) . )
P! Crviu Junisicrroy.

are . -
The several p‘gc&asers og tt«l)) ié)::rﬁrz them, however, the claim has been 4, 5pengiuring
With regar

inti im has g2 to the necessity of
the plaintiff’s claim as to : A
i vith res ard Yo o lace gale how gvxdence
relinquished in the Cour.l: b(_alcmsl : d‘; lthon ihe ground Nt the Salleisnei:;?%\;' Is)ome Z:d o o
been et D s Ddlflt):: tparl: ocfe;.he decision isnot n{)]wt i:::n‘inzve o § some
) befolre gefw?a}\)?: rl‘:ai:: not appeared, and the result is tha
the defen pe o N . ’ ‘
:lfe s ot Dd’ andtfm: l;{'lye Mithila Law of Inheritance 1s appli
oy
None of the defendants de

de in order to
"the sales were ma .
cable to this property; but they assert thﬁth?was justified in incurring. They

four in number.
: : Case No. 76 of 1866.
Summary Regular Appeal Jrom an order passed b

Y the Principal Sudder Ameen
of Mymensingh, dated the 5tf, February, 1866,
Shib Chundér Bhadoory

, and others, Lelitioners,
Colle_ctor of Myménsingh,

e b = e 4

et b e &

versus

(on behalf of the Court-of W
Opposite Party.

e

ards) -

) rcet expenses whic , extravagant; and
N enable the father ft oghgr was er\)rer a rich man or that 11(:1 w?:ther heis satting
' ‘ also deny that thit atha.t this suit is really bl.{’ught byrt)’l(;or his ’own advantage.
o B - Y . . ’ ' ; they assert . er the prope
SR . Baboo Kishen Dyal Roy for Petitioners. . ]:Sﬂt){,’e ‘-in}{ts of his son, in order to recov d
. ll e . Baboo Jugdanund Mookerjee for Opposite Party, P 3
!
\ A defendant my H . tant] JURT
|t’ ‘ 2ck for retuiey ok y This was an application, under Section 119 of
,

. ich it is alleged
. laint in which it 18 alleg
. tion of the p : as adduced
h support of that por i ral practices, was:
X vadencle in lml‘;PObeen given to luxury andd:'mn:; re}s)se d his opinion that
Act VIIL of 1859, to st that the father hi he Court below. The Judge exp t in any way impugned
. by the plaintiff in tnsatis factory. 'The appellant has noit must b presumed
this evndenf:e) ::?S o;inion by the Court below, and so I
this expressior sor : . slow by each of the
that he ac(l;uxesile:3 ;n]::nd, evidence was given in the g)o:;x‘;\gb &‘ub {he sales to -
Qn the © d nsideration, . lier Was,
re now under col . :h the father s
defendants, ‘Yholse C«;Sf: ?ustiﬁed by the circumstances l\ut"x:)l{il;l: beyond dispute
themdresxvetc:ltl&f yn:a:leral result of this evidence is to €sts ’ .
. )
placed; an 4

i tensive
as involved in an ex
h shortly after ‘he came of age, w'mdebts v e e ren
that the fath?ri lasted for ten years; that t‘h'en}-}a were s o og. T was
litigation which s L mother, which, as a giou doo, e wus
hraud of B &b ' had a right to discharge, th fe
pect of the s imr and his son, he had ang 1 e aeus adequate,
bound and, as bet\\ree:]1 h-:.z:ltpenly, zm’d that the purf,l!:t::s:e s‘: iny e s o
e wert:lgc:x ltl:::fathct had taken a wrong 1
and, moreover,

y 1-3 - y p ]alln.
t 18pose Of the [
thls suit instructing va Le“ls l\lld even tr ll'lg (0] d 0!
CO"'HHD' more F“tlcu’atly to tbe tl‘ﬁ“&lcnvu’ of caclx dcfcndnnt,- \Veahon(l
eren ant 1\0. 5 purclh Sed proper y to t < ount OE Rllpees 22 000 ¢
.'hat d f d a t 0 lle 113} i y

ez-parte suit, with; asjde au ex-parle decree, on the ground that the applicant had not Leen served
thirty days of any pro. With the summions in the suit, and did not

) . appear because he did not know thag
oess In execution,  any suit had been instituted. The Lower Court has refused the application, gg
i‘;gg ?tntlﬁxstf ha;vof being made more than thirty days after process for enforcing the judgment hag
the dge creeiocifiso been executed. We think th rocess for enforcing the judg.

at the words “p
owledge, ment has been executed” refer to process executed against the person or proper.
ty of the judgment-debtor; process 8o executed as to make it certain that the
debtor has got notice of the existence of the decree against him. In the present
Instance, the applicant, whil ave been attached, siys

e admitting that certain lands L
that they are lands in which he is in no way interested, and of which he is not
In possession; and he alleges that he did not know of thoxe lands having Leen
attached as his, and that he did not in any other way become aware of the
-€Z-parle decree until within thirty days prior to his application.  The Lower
Court clearly ought to have - enquired into, and decided upon, the truth of these
allegations. " If true, the application ouglit to have beeq granted ; if uatruo, and
notice of the decree, more than thirty days before the application, was brought
home to the judgment-debtor, then it ought to have been 1cfused. .
This case is 'remanded to be retried with reference to the above remarks, ‘\
The Court will take the Case up atonce out of its regular turn, and will dispose
of it with the least possible delay, :

. e

[y,

o - . e e o £ e
e e

-

tached 'on
. erty had heen at N
i ased, the whole joint ProDtd ecs 14,000; and that
, that, a3 the time he Pu:fil:"‘;e:]’le father, amounting t:ol‘]l{lgpees 2” 000: besides
. account of decrees aa‘e bond debts amounting t of the purchase money,
SA: . T i in add‘lfl"ud “‘ez’_‘;ﬁr which had to be F"‘“s:‘eﬂ,eﬁ'cmms that the property
e . . _— s ” . interests and cos it was to mee
Il whdget The Hon'ble F. B. Kemr and the on’ble W. Markoy, e dufcndants allego that it wa hate of certain property of the
S ‘ ' : © Judges. - , - was sold. t No. 4 purchased a 7 annas sllucl’mse 1 at a sile by anction,
o & e Case No. 151 of 1866 ) Defre;:d;‘;es 6 600; of this 4 annas w?fti& of decree. The sa,ler byd}.mtc—
N A : ‘ . ) value of Rupees b, t a sale in exec es, above referred to,
doy Regular Appeal from a decision passed by the Judge of Tirhoot, dated the 15tk . and the remaining 3 m??}as :0 satisfy the shraud €Xpensts, .
IR N January, 1806, ] : thon was oe P on. rty tothe amount of Rs. 2,000
v i . . 11123 o . .

o Mussamut Bhoorun Kooer and others, (Plaintiffs) Appell(mts, and egepf?:;sgims Nos. b and mﬁrsraxdﬁgsewzre at the time asserted to
It i : versus ' : - " y ectively. th these Bl . .- .
l' 1 : 1,800 resp f liticution. X
| ! j Sahebzadi and others, (Defendants) Respondents. gdni;z‘e in order to meet espenses :(}eni:tl e the above slales ‘?Tlsmsg:

0B . - . d
F ' 'Mr. R.T. Alan ana Baboo Kishen Suckla dookerjee for Appellants, The appellant before us has lr:c;.he defendants allege bt"to:ﬁrﬁzrloe go fur-
! F S ‘ Baboos Debendro Narain Bose, Dwarkanath Alitter, Unnodapershad Banerjee, and expressly for the purposes ;'hiycniﬂmins that the def'end:ms iverg obtuinad, and
}‘ ' [ ‘ ) . - Unoocool Chungey Mookerjee and Moonshes Ameer Al Khan for Respondents,~ tixis evidence is iusuﬂiclen:) E‘ t)]?e dlebts for which the t‘]:ﬁ:: and the other debts
‘ ‘ . Suit b Appeal valued at Iis, 7,945-4-5. ‘ - ther and shew the lrllflt:f& ¢ property in order to .:nei " theso salus is & mere pre-
N u;a‘;‘ﬁueiii?n’lfﬁﬁfg hi This is an appeal from a decision of the' District J udge of Tirhoot. By ) the necessxt{IOf :;J:)t‘; that the alleged necessity
o - . futher, plaintiff hav- 1S Plaint the Plaintiff, who is the present appellant, prays for the cancelment of . : incurred. Ile
g X ing admittedly, under Certain eales of req] and personal property. . '
& i the }Iith'ﬂn. lqw, ajoint\ . The sales in question were made
a; ) ownership with the

inst the plaintipe partly in execution of d
: against the plaintifis father, and partly under bills of sale

ﬁiti]:;gle%fhe Property by him. tl‘he Plaintiff, under the Mithila law, claims a

'; " The bona fides ana the father in t}

1

.1 U1® Property alienated, and denies the fathe
due diligence of the "Xle alleges in the Plaiut that L

y avagance. "the precise limits to
text to cover the fathgrdse:ii'gf" ‘Ili:cussion took place as to P
Upon this a goo

u i 2 e exact presumptiou,s
is b d to carry his evidence, and th
which each _party 1s o. n art et
"h:ih O“"ht to be made in a case hke the I'
o

ecrees obtaineq
Privately executeqd
joint ownership “with
s Tight of alicnation.
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is father, having igherited a large fortune, had, ; ‘ .
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1866 fy ‘
. ‘ With reaard t 2
- et o the law, i
C1vi Jurisprcrion, :}.m*Mnssamat Bz}booer I\Iu;mtlech(:g:::ari;om the
S risku :')‘fl’t‘]lll‘:léi-‘;zr 1n a case of this kind does,n
the lender (or ;f:; of a case of necessity for alienation. It is there said tl
“bound to enguits immsttlsr as the case may be, the same rule would appl ) at
s he can, with refer:.:nc:}etnetclessmes‘ for t‘he loan, and to satisfly himser;rfT 33 w ]lsl
ger is acting o e ; o : he parties with whom he is dealine, that t] e‘ .
Further on & 1 he ‘1"):1{1 icular instance for the benefit of the e;tat ' "’l:lAna(i
. should suffer when helt eir Lordships do not think that a bon(i]‘d . di y
deceived.” That was ]i? acted honestly and with due caution bi ta' c}re it
})roperty, and lmvin; nnlien fiisteso';f aﬂ\vxdo\v in possession of ’he: ;xsusltlf::sg
avour of th 3 { : the present caseis atle ;
Lordships re‘:ﬂ}{i‘:;:?}::::x;‘.] In thf same case, speaking of the onu.;1 ;troabZ;tdr,'or:% n
35 one tt oumeble of re question on wh.om the onus of proof lies in sn }; e
p a general and inflexible answer, and that - the pre,:m;é;’ts
2 on

propel' to ])e m'\(le Wiu t y 1
o vary wit i
) v h the Clrcumstances, and must be Iegulated

Now applyine
case, as tlxepplgrlitcy" ﬂclguabg;re _l‘em;.\rks to the present ease, and viewing this
particular circumstan neil say it ought to be viewed, according to i
dence to Taime s resces, we t.l.unk t}le defendants have given sufﬁci:nto e
are valid. Therepis nu?phon in their favour, that the purchases made b t}(::l-
the alleged extravag, ot a suggestion that they acted otherwise than bor)z'd clm
pears to have been nooat??e on the part of the father is not proved ;md ther eﬁ ;.
OE. purchasers.  On th:r;%‘to fall fox: more than ordinary camior; on the ,ilp;
picion attach to this cnus. 1 }elr 1.:1nc.], it is shewn that circumstances of grave E ar
interests. We also find 1l at it i3 promoted by the father to servagr bis 01‘1:,-
was required to satisfy dex:: a very large proportioa of the purchase monen
Property had been attorl.ed eez1 in respect of which the whole of the joinyt,
whole of the remajnder t;’an that a sale was imminent. For nearly tl
incurred in carryine one:i’ ]le _ostensible necessity was that arising out of ’dcblt.g
2“{ easonable in)th: amm;ﬁt lst‘lugjl‘ ttlgnhr'\cxfgr{)ed o ﬂn_d t}]e; o nolll?ng npparenily
nly remaining item J th : " ecn required for this purpnse.. Th
. . er these circumstances, we co - .
acted dongd . » We come to”the conclusi
respectiz::(;n{i'(tl-lel::el ! ‘fY lt1h due caution, and was S‘WﬁSﬁedo?"'ﬂ“ﬁGt&?n?: foeipdt:lm?.QI
the plaintitey o s of the necessity of the sales, in order to meet debts wl o
ather had a right to discharge. We therefore concur il‘x‘ l:?};

decision of the
fnterest. Judge of the Court below, and dismiss this appeal with costs and

case of Iunooman Persad
6 Moore’s Indian Appeals, 393
ot take wpon himself the entirc,

6th Augnst, 4 ‘ )
) The Hon’bl hY
- e G. Locm and the ITon’ N
] ) n'ble A. G. AMa )
' udes, CI’IIFI’.SO. S
Case No. 231 of 186¢.

order passed B .
28th February’."{st:‘;% :Tudye of Shahabad, dated the

A R
ussamut Sunkal Konwar, Petitioner.

Baboo Railyl;
A cortificste boldey T]\allylzshen Sein for Detitioner, .
nder Section 7, Act certi '¢ question raised in appeal is whether an

XL, 1838 is not fleate under Seot; >

required to produce Periodically of p, ection 7, ,AC‘ XL of 1858, is bound to submi

acconnts of monies Y Udge has helg ovies realized and dishursed on acconnt of s;x minon omnts

;;eahz;d and dis- Court, to file athat every holder of a certificate is bound “01 e:lle x:]nnor. The

urs e . vhen o

b i om s o S, e ons s campt o e s o,

under Sectior: 19, ministrators apneing nded before us that onl i ship
, by give in perio dli’gzllnted by the Court, under Secction 10 Ofyt&ﬂ;\hc curators or ad-

acconnts, but not holders of certificates und

Summary Appeal from an

administrator holding a

ct, are required to
er Scction 7.

- ~a e \ L. v bl . o il o
o S TOE T o A B S el Ry
; D TR A e R Rl

S e T

CIVIL RULINGS.

Afer carefully examining the Act, we come to the conclusion that the laty

does not require a party
counts, unless sued for such, under Sect
friend of the minor.
tion 10, are required by the pro
to the accuracy of which any re
tions. Dut where a party is appoin

ion 19 of the Act, by any relative or

visions of Section 16 to put in annual accounts, &
lative or friend of the minor may take objec- minot.
ted under Section 7 to administer to the
estate, it appears to us that he is bound, as was the practice before the passing of «
the Act, to account only to the minor on his obtaining majority, and to no

cne else, though of eourse he is liable to have the certificate withdrawn
under Section 21, should any sufficient cause for its withdrawal be proved to

the satisfaction of the Court which gave it. The order of the Judge is re-
versed. )

O et

The Mon’ble II. V. Bayrsy and the Hon’ble SHUMBOONATH
. Puxorr, Judges.
Case No. 1248 of 1866.
Special Appeal from a decision passed by the Judge of Patna, dafed the 20th
March, 1866, afiirming the decres of the Principal Sudder Ameen of that
o district, dated the 11th November, 1865. .

Fiarranund Shahoo and others, (Plaintifls) Appellants,

versus
Ilussamut Shukheddeen, (Defendant) Respondent.
2r. B. T. Allax and Babeos Mohesh Chunder Chowdhry and Onoocool Chunder

Mookerjee for Appellants. - )
AMr. C. Gregory and Baboos Dwarianath Mittter, Unnoda Prashad Banerjee, and

Fishen Succa Mookerjee for Respondent.

. . -1In this case the ground
is tha*, admitting malikana su
have been received for twelve years befure sult;
as a rent charge on the estate,

action, and that the special appellant was, ¢
of 1859, entitled to six years from the time his causo of action arose,

not entitled to twelve years un S . :
laim six years’ malikana prior to suit, and that

R

- -4
i

.,

.

1866.

] 1 1. . .
Y ”lo a celtlﬁcdte lm(]et SECtxon z to ploduce ac- e
IVIL JURISDI(,’I'ION‘

——t

Pablic curators or administrators, appointed under Sec~ . Y
any relative of the

8tk Augusl,

of appea), ag set forth in the petition before us, The malikana,- ¢
ed for by plaintiff; special appellant, not to :ro?g:da;:f:;ﬁ ogt o
still the right to malikaua is, cllnirge on the estate,
a perpetually and annually recurring cause of cannot be regarded

under Clanse 16, Section 1, Act XIV as rent, £0 as to
even if give.n constantly re~
Jer Clause 12. The special appellant, at the same curring cause of

Six years’ limita=

time, states that he only does c
d by the Lower Appellate Court, and was tion applicable

alik has been foun

he ancestor of defendant, special respondent.
that plaintiflf claimed malikana at ten per

Serrol, and 25 per cent. on the sayer

his title as m

_admitted by t >

The pleadings 1n the case show

cent. on the gross collections of mouzah r .

collections from 1267 to 1272, and plaintiff alleged that his fatlier had to the

period of his death received payments at these rates; plaintiff also averred that

‘ in the settlement made by Government with the mokurereedar, thero was a
sum deducted from the sudder jumma, payable by.the mokurereedar une

der that settlement, to provide for malikana to be paid to plaintiff by the-

- mokurereedar.
. - The defen enie
generally pleaded limitation,
the maximum claimable. o .
The first Court found the payment to plaintif’s father within twelve
. years of suit proved, and decreed plaintiff's case. :
d - The Lower Appellate Court records its decision a3 follows :—

«“QOn the question of title, I think thereis sgfﬁmeut evidence to show
that plaintiff°s father did acquire a title to the malikana of mouzah Serrol,
and the Lower Appellate Court refers on this matter to a statement of Maho-’
med Akbar, from whom defendant derives his rights.” In respect to the

petition of Mobamed Aklur, dated 31st Jonuary, 1859, filed a year before

Jant denied plaintiff’s title to malikana at all, and they all
and that ten per cent. on the sudder jumma was

(Claose 16, Section 1,
Act X1V, 1859).
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r g ‘ e _ -isge. glaixlyiili”s -déath, the Lower Appellate Court - CIVIL RULINGS. 169 , ~
. ;b - rtainly (as sai N g ourd My, e - P
-3 ;): %‘ - CIviL JURISICTION. g ti{le( tosaxlezi })1{ the Priucipal Sudder Ameen) doreecor{ls “'This petition . . - Ly
g —— that plaintiff alikana .has been extingnished s not show that plain. _ brouzht against them by the lakherajdar, the plaintiff could not charge the 1866.
= ! \ i is s to 11 8 fatbers‘ title was dispute 2in his (;{‘fw?s invalid, but does show Rajah of Pachete for the costs of defending it. :
. { '\ } . . _ T The E:)V‘:epa‘;d luillx regularly up to his death ifetime by the person who So far as it goes, the decision of the Lower Court is no doubt correct on lenog‘ n‘;?g;:é}xox.
o EEREEY . . ment to vlai r Appellate Court then finds that, i {hese two points. .
, v . intiff’s 1 o hat, on the ; ' 3 i
5 l X . « proved, al:] 1 éli; .Sqiather or to plaintiff within twe]vcwhole, evidenceof pay- Mr. Allan appeared for the Rajah of Pachete, who appenled against t’he wnamot entitled to 12-
2 IR EETH Agai misses the suit as barred by limitati years of suit, is not - decrea of the Lower Appellate Court A preliminary objection was taken o g rateable re-
1 i Rbamst this plaintiff appeals specially on t]-a o by the respondent that no appeal would lie to this Court, inasmuch as the fund, through his
- ;': o that espondent, under Section 343 \cty VI :e ground before set forth - guit was one coznizable by & Court of Small Canses, and that the demand in grantor’s want of title
A4 I : b:;edthe Lower Appellate Court's h;ding oél {’ £ 1859, takes the ohjeétion vespact of which the Lower Court had adjudicated did not exceed Rs. 500, tothe plote in gues
¥ “ ; l{} “g;l Z;)e]e%allx sufficient evidence plaintiff’s title to malikana is \Ve are of opinion that there is nothing in this objection, as the demand o™
; : of opini ' . . P ; s B 1 Ehis
E t lan pinion that in this case th . L , for which the original smit was institated did exceed Rs. 500, and if it
S t ri;?,, 'z‘md a charge on the estate, is not s;tr?cal alslkanf:! thoagh arising ont of ° had been treated as it ought and should have been treated by the plaintiff,
1o in the CODS“}nﬂy recarring cause of action. b%.ﬂfiﬁ ing, rent, so as to be, as as n suit for a breach of contract by the Rajah for not giving that which
case of such malikana as this, sue within si e plaintiff could, we think Lie had contracted to give, numely, & good title to the land, we think that
ix years from the date of che’ : damages to the extent claimed in the plaint might have been claimed in the
suit, and thercfore the appeal is not taken away under Scction 27, of Act

R

i ) cause of action, which i .
L . . made. and in this vi is the date at which th i > ;
‘ six y (”arsfi in this view the suit might be’ institutzgl%'g:l to payment m‘gl-lt be et .
non-payment within X XIII of 1861. .
‘ As rerards the principal question in the cause, we may observo that the
right of the plaintift to roccive back a portion of that which is described as
{Lie consideration money or price, must depend upon the establishment of one
of two points, namely, either that the Rajah frandulently indoced the Coal

suit barred by limitation '
, and
Company to pay him that sum by & false rcpresentation that he had good

Considering then
. that the suit f
iq polom g then tha it for any sum, the ca i ‘
e mepxﬁe;h zlthm six years, can be enteréainzdc e b doeiaen.
decree that it ppellate Court, holding the , we reverse the decision -
at it may be tried on the merits.

there is not & cle : And ]
: finding b here we would ob:
Hff alleges) def ar ng by the Lower Appell: observe that
(as aerenalnte :ﬁga:: cc&mraﬂ'e(l on the setagmed:: gou"' whether (as plain. ’ title to the land in question, or that he warranted and covenanted with the
matter should be fﬁll‘; goeifen.datnb did not so contract pa’}i‘h?e _Igalxkana, or Cont Company et b bad a gool AU d
. pass such ord 'y goue into, and the Lower A \ evidence on thig We observe that the J adicial Commissioner uscs the expression fraudu-
rders as it thinks just and proper. rﬁeﬁﬁﬁiﬁ Sourt‘l.sh"“m then - lently entered the land in question a8 rent-paying land.” Dut wo do not
ct ccordingly. find “any fraud distinetly charged in the plaint, or that there is any evidence
) 1d be warranted in finding the Rajah guilty

e at all upon which tha Court wou
actual frand or dishonesty of any kind, and we do

of any mal-practiea of

106 August, ‘The Hon’ble J. P Noru

AN and the Ton’ble T -
on’ble W. S. SeTox
, ) CKARR, Jltdges. - SeToN- . not think that the Judicial. Commissioner meatnof:] to impute actual frand to
. , - Case No. 111 the Rajah by the use of the language above quoled,
Special Appeal from a decis 9of 1866. : ’ — - Ti)xen,');u regards the other point, Baboo Mohendrolall Shome, who
appeared for the respondent, _wholly failed . to- show—us-that there was any -
distinet warranty, or anything that could be construed into any warranty

- on C. — -
Nagpore, dated the 26th Jaz':assed by the Judicial Commissioner of C :
. Commissioner of A uary, 1866, afirming a decr er of Chola :
of Maunbhoom, dated 44k May 18964 decree of the Assistant
b . N

Ratah Ni .
ajah Nilmonee Sing Deo, (Defendant) Appellant’

or contract, that the Itajah had a good title.

There is nothing to lead us to suppose Lhat the ordinary course was not
followed in this case,—that the Rajah did pot cxhibit his jnmmabundee, title
to the Coal Company, Ot that the Coal Company had

=

’ Me | versus
) ssts. Gordon, Stuart and Company, § A decds, and other papers
. gal Coal Company (Ph' ty’ ceretaries of the Ben- not the fullest opporlnnity of ascertaining whether the Rajah was in the
Mr. R. T. Allan and Baboo B N m lﬁ‘s) Respondents. roceipt of the rents for those lands ot not. The lands in dispute, we observe,
Whoroe considera- Baboo Mohendrolall Shome fo mﬁachurn Banerjee for Appellant, * form but a small portion of those leased to the Company in putnee.’
v Respondents, ) \ It appears to us that the nataral and legal conclusion, in the absence of
such evidence on the part of the respondents, is that what is called tho

oro salamee or payment of a gross sum

tion money was paid The Bengal Coal Compan
counsideration mouney paid, was a m

for an extensive 8 annas and ieg 3} y sued the 1
ﬁﬁzﬂiih;‘?di;f'? the consi dera(t;igtlle; in a suit which they desxclx}ift‘il(;1 h Oi) I,’”‘Chete for 605 Rupee-
Ofﬂsmau’porﬁe;rp,eg; expenses incurred bon;y » and for adiminution of &S eing for a refund c. upon the putnee. If it should {urn out that the Rajah had no title to any
the lands, was cast The Lower A y ll1em in defending a suit e rent, and for certain law %y of the villages included in the putneo Jeaso, no doubt & tenant would be
;": ‘;“}" by the ten. gave to the plaimiﬁ[’l)e date Court, confirming t'he iad ‘ . ! entitl. ? #3 claim an abatement. But we do not think that there wasany  *
S 2s I:k‘l“‘i':‘a‘.“ght};m as the proporti ouso?‘ ecree for 68 Rs. 4 annas nnfiulgm entof the first Court, - : such r derstanding or contract botween the parties, that the galamee was to
! | the considje’sm:io "th‘“" Chatnibadee, which copsideration money paid in r pies, which is described * be treats severable or divisible into portions, corresponding to portions of
R money paid to zemin- of the putnee, but wz?shenhered as ‘Mal in the hnstof,Spfft of avillage called ' the 7 ' ‘J:,y Teased, oOT that the t.enanb is entiﬂ_cd to nsk for the retarn 0
' E - dar. was not intend- is not quite clear— ch, or a portion of which—f. 00! .made at the date any po:tion of it, because of the Rajab’s want of title to a few biggabs in &
b ed to be divisible Roy Narain Buck was subsequently discovered or this is a matter whicl very small portion of the large estato.
: { . :zsgolzgit;gntsocor;t Rajah, Obtainedn(; ?ee, V\}ho na sait again:t tfh:e‘é’“gl, as lakheraj, to 0‘;; , "7 \Ve obscrve that the Coal Company have been in possession of the
A of the pr:pértgtn:d - The Lower COUif;el?elgrt{mseSSiOn' e Coal Company and the ) rropertv for many years, but that they do mot show, as they might have
! . -llfit’e?mff not being they had no jurisdiction but‘a&] " I'egards. the claim for diminnt; g done, &y bave been compel.led to pay, OF evin were & ked to pass rent
: ged, the putneedar Collector, and as recard ’ . at the suit should b minntion of rent or mesne profits {o any one else in respect of such occupation. If they bave
g’ gards the ‘'law expenses incurred fo: (‘iJrf? ugdht before the Ilmi:]l reat to tho Rajab, they havo enjoyed the benefi of the et of the
efending the suit, - and they bargained for. .
For these reasons, therefore, we reverse the decision of tbe Court below,

\

and decree the appeal with costs and interest.
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REVENUE, CIVIL, AND CRIMINAL REPORTER.
1866. ‘ ’

10th August.
CiviL JURISDICTION.

oy and the ITon’ble W, Marksy,

Judges. ’
Regular” Sumivary 4 Case No. 309 of 1866.

ry Appeal from an order pa 4

- R T 187(’} Gs.sed by t7ze'Judgc of Gya, dated

ce Mussamut Joshoda Koonwar, Petitioner,

Babo . . versus . -

s Do;ﬂizgr;:bfy,}gith ;’ershad, Opposite Party
Al . s Kishen Kish : ' :

i ;tendl-‘]l[zl;;‘jh Cl:lugd;r Chowdhry forlsl’lgtriiig;zse, Jrnodapershiad Lanerjee,

R T. nand Baboos Dvarkanath Mitter, O,
Kishensucca Mooskerjee, and Ta:tuck{i;li: géénof';zo(o)(;?;;«i(t)g uI’;ftl:::yMOOkerjee’

. Mr. Justi '8
ice Jackson.—The facts of the case upon which the present

The-Hon’ble L. 8. Jicks

S

Act XIX of 1841

applies only to wrong- application i
ful pos’sess{on in cascs pplication is founded are as follows s—

of snccession, not The person on whoss beh
where there may be J0y Kurun Lall, and the oppo.
a primd fucie right. PP
The Judge, on an

P 1 . . . . N
3 ;i tfeth-?r:‘m’)h%mon is m:}de is the widow of the late
. .{, oy I\;u'un Lall died 13 Dece?r;bez-r ’1886 ;u;‘:ev.Ber;ath Pershad, his nephew
Jue a very large rea ‘ ’ » leaving his widow i fon
application wnder . moillion Sterling II‘ and personal estate, to the an?nunt it i . '(;n ép Tearly o
ﬁlgtcAs?i cu;mot ttient by the rephe . e m.ade no will, and the whole of thj » 1t 18 said, o nea}‘ly a
ho case 18 & Tegular phew, and it is admitted that according tol;;ep;operty 1ls c]:u;ned
g Jenares law, which

suit, and in no case governs the family, th . .
can he decide on such at the time of J o? Klfr:?;hsw tlls: entitled, unless there wag separation in estat
T eath. - ! estate

"an application and '
one fr:f; ] ccrtiﬁcnte?n h On the 11th July, 1866, the ne; h .
O er Act XXVII of the Judge of Gya, under ; phew presented a petition in th
N v Ot Liya, under Act XIX of 1841 : n the Court of
;SSS?](:;OHB*.“: Bfl?:‘?l {’hgpert}f 'm!ght be delivered to Lim II 1’ pl‘ﬂyéng that possession of the
. 0 8 petition, in whicl . He made a deposition i
he do so, the High ? ich he merely d i : o in support of
) g ¥ denies the widow's title and asserts hispg\Vl\.

. Upon thi
Court cannot inter- pon thig statement, the Jud i :
G tion ota_ CAUSE against the ) ge directed the widow to come in and shew

licass : )

Vakeelinl%gfussilnot February following pplication, which she accordingly did on. ihe 2nd of

that of an English A daught Ly d ’ .

Barrister. Ile can Saughter ?f Joy Rurun Lall al o S

bind his client only I\Iarc];:ﬁ: °§P‘;smonﬁ‘0 the nephew's cl:iomp{r::e;,g:i & petition on the 9th of
ephew session,

to statements of fact, led :
" daughter. a statement, replying to tlicse of the widow and t}
) ar 10

In the meantim i
e the widow had i
to enable her to collect the debts due t 2rpied to (he same Judge for & certificate

To this peti; o the deceased, under A X
The nep‘;}e“v‘g‘l‘s(:“gl:{‘llghter and nephew.also appe:xred sepafﬁtghznﬁ-f G0
against which the wi a cross petitiun for a certificate und J o8 o ectlrs.
it Shich ¢ he t\lwdow and daughter appeared as objectln er the same Act,
e- three petition ors.
Act XXVII of 18 P 8, one under Act XIX of

of the pleaders on b?:ﬂll)zli‘é%saltllbef]?rg 'thg Court at the samigtilx:lg n%;\vt gmdei

the same issue: the d; ) the Judge etermined to ’ onaen
certain’ state oé lexit(:lflizf\rr:t ‘nestions of law arising “ﬂdz?;h(:)l:e (t)\r\l/(;eAand e
circumstances amounted to. (lfz:;)lltt: d, he proceeded to determine whe;lt:;'atllld .
First—1IF it be ete separation, The jssu w8

. es were ¢ g

of tho petitioner Jos&r;v;g by oral and documentary evide;fee % {0“\0“8.-—
and Joy Kurun Lall in the ?f}n“far (widow), that both Gouree B’ . ontl t 1\10 part
years previous thereto col etime of the said Joy Kurun Lally J-I:rax ':!brc:hml
ereto, arately and exclusively "ot :;;;ch oa?eyr

: 1 llected

8 annas of immoveab o

aranted pottabs toqr;?) Property derived from Roy Prithee Sing, also separatel
kybooleuts from them, ;md alsg‘ r;let;xy

ts, and received
regard i 13 iv f
g to their respective 8 annas share o

late]) 'pzud uovernment revenue 1n
“\e Eald eStﬂte, Would Sllch acts amount to €
1 g&l se rati L y
[)a\{l.\l n between ti 8'\’\& JO
on b e 87

Kurun Lall and Gouree Bvj
Seoond o1t the e yjnath Pershad according to the Mitakshara?

. X ral acts specified i : .
sidered sufficient to constitute 3 legﬂ separ1 n the firse issue in law shonld be con
o -

would such separation b . ation between th i
: A -patd e negatived by th n the parties aforesaid
in various suits and > Y the express admissio Y T
' pr?ceedxngs, the last being as late as J 111‘1; flgg% It\]um}n Lall
- : . ; that he, the

-3

the joint names of the said Gourece Byjnath and Joy Kurun Lall. were (yyrr, JurisDICTION. . t

Oy }1,1’3 A ‘
: ¢ |
CIVIL RULINGS. 171 ;‘
gaid Joy Kurug Lall, and Gource Byjnath were joint and undivided in estatéd, 1866. :
3 LY — .
and also by the fact that several kubooleunamas and mooktearnamahs in =" 1T o, 3 {
1
!

gramed by them as late as 1863, for suits institut_ed anfldefengled in their
joint names : ) )

These issues are somewhat oddlj drawn, but it is clear that the question,
and the only question, submitted to the Court was, whether at the death of
Joy Kurun Lall the fawily was joint or separate. -

The several applications for a certificate, under Act XXVII of 1860, were
considered first, and the Judge having come to the conclusion on the facts sub-
mitted to Lim that the family was joint, on that ground refused the application
of the widow and daughter, and granted the certificate prayed for by the
nephew. . oo
On the sama day, and upon the same grounds, possession of the moveuable

and immoveable property of the deceased, under Act XIX of 1841, was also
granted to the nephew. . ; ‘ - :

. Subsequently, upon the application of Mr. Doyne, on behalf of the widows
we granted a rule calling upon the nephew to show cause why the order of the .
Judge in the Act XIX case should not be quashed, as baving been made with-
out jurisdiction. : )

The first otjection taken is that the Judge did not make the preliminary

enquiry, necessary under Section 3, before summoning the widow, That Section
enacts that the Judge shall ¢“in the first place enquire by the solemn declaration
of the complainant and by witnesses and documents, at his discretion, whether
there be strong grounds for believing that the party in possession has no lawful
itle, and that the applicant is really entitled, and is likely to be materially
prejudiced if left to ordinary remedy of a regular suit, and that the application
is made bond file The 4th Section provides that *in case the Judge shall
be satisfied of the existenco of such strong ground of belicf, but not otherwise,

‘Tio shall cito the party complained of”" -
The Judge in this case was satisfied by the solemn declaration of the

. complainant, and without requiring any other witnesses or documents in sapport

of the application, issued his citation to-the widowj 8h& agpeared by her vakeel
and contested the application on its merits. -And here another point arises,
namely, whether, under Section 3, the applicant is bound to support his appli-
cation in the first instance by documents or witnesses, or both; or whether the
Judge may jssua a citation upon the applicant’s own testimony. !
It is further objected that even if the parties were properly before the
Court, still that the Judgze has erred in the way in \Y]l.lf:h.lle disposed of the
application, and that he has so erred as to exceed his jurisdiction. A
1 proceed to deal with these objections in their order, first as to matter
which las to be proved before citation. ,
Upon this part of the case, it is plain to me that the J udge has so entirely
‘erred, that if the matter were before us on appeal, or if this Court had authority
to sct aside the order by reason of defect in law, we should have no hesitation
in doing so. )
The power of summary adjudication cested in the Zillah Judge by this
Act, affordsan extraordinary remedy, and is intended to meet extraordinary cases.
The circumstances in “which the Civil Courts are empowered to exercise
this jurisdiction, and circumspection required froul the Judges who exercise 1t

_are s¢t forth in the preamble to the Act.

«YWhereas,” it beging, *much inconvenience has been experienced where
persons have died possessed of moveable and immoveable property, and thf
same has been taken upon pretended claims of right by gift or succession
* . * tle delays of a regular suit * *» s
and the inability of heirs when out of possession to prosecute their rights
affording strong temptations for the employment of force or fraud in order 10
obtaia pessession; and whereas frem the above causes, tie circumstance of actual
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pOSSeSSlOn “hen t upon a
s aLen cession d()es 0 ll(llc‘\tl()ll (]
suc
3 not aﬂ‘ol‘d an 1 f

at of a decisi
ecision by a Judge after Learing all parties in a

Civin JURISDICTION, J . bhough Such summar H
v nd y not be Suiﬁ(:lent to I)reve[ t,
sut a it oa

e — party; removed from
. * .

possession insti
) Dossessi thereby, from instituting a i
to interfere with succession: sad wheress t will bo ve e
ccessions to estates by summary N inconventont
suit, unless sati
isfac-

“tory  grounds f
proceedings ghall g: rs: ch proceedings  shall appear, and unl 1
¢ ess such

proof, that they are I quired by or on behalf of parties givi
iy s R L, T
- ordinary

Now th .
ese words -, .
meet cases of very clearly indicate tl
A wrongfi . licate that the Act was .
claims of right and ul possession or disturbance of possessi pasggd 1n order to
Also tha ? to discountenance the employment o‘fl }1 nder pretended
of force aud fraud

t the decisi
ion
supersede the necessit by the Judge was not to be of such a nature
a as to

to be loft to by y of aregular suit. A i
. s ording . nd thirdly, th s
was likely to be ma?:ri:ﬁ;‘y remedy, by suit, unless h)e ’she:::'eg’:l ?El?lt}bam Lo
very closely with those rg:: i[t):fj udiced. And the provisions enactl:d 1<: o hg
sy wids < orrespon
TO
. ;1 R P :‘ldes t\lv;;;teﬂ“ the Judge shall #in the first place i
b tle party in  possessio 1e1i there be strong reasons fg)r be‘r_lqu'xre
ordheli ly entitled, aud; n has no lawful title, and that the q;;leizm%
' ry remed of . H kit an
The gt Y oL a regular suit, and that the application i
th Se pplication is made bond firle.

. ction -
eXistenc g£oes on—+tt
e of such strong Tn case the Judge shall be satisfied'of the

art . ou .
party complained of.” ground of belief, but not otherwise, Le shull cits the

So that b
. efore il
:mxsﬁed upon the fourthe -
o show him strong g
. o

A slight ¢

dae ; 1
peints specici;)elgd- lawfully issue the ‘citation, he had to be
round of belit. | and upon all of them the applicant w:

y and otherwise he was not to proce;:d "

4

e~ ~
o = i € e e

.

g likel i
y to be materially prejudiced if left to the

7

g

applicz 1se Would not :
Plicant must be be sufficient. The title and the bond fides of the

cemplai primd facie i
Plained of had no lawfyl Cé;ar, it must also be manifest that the party

l‘efu‘red to 1
to a regular guj e to possession : .
\wt? ste or misal?bropri;u't’ Le would be a seriou and that if the applicant were
’ Poi\sessi%.. opriation, or by his inability tso sufferer, as by the risk of
J H H
ow what, i prosecute his right when out
of by 1n the pr .
lionG ynuo’tr Ce.m““_l}_' neithe,? fgii:tnmsk.mce’ was the case submitted to the Jud
' an inability to proceed bor fraud, neither a likelihcod of mis: 1e Judge
€ case was sim Y regular suit of misappropria~

possessed of e Ply one of tw
P ) Tiot
extent, of wl<lua1 moieties of brothers living under the Mitakshara law
?

1o : Ppropert .
been admitted thl- one died leuvinpn ¥, moveable and immoveable, of immeu
collected their ‘;t the brothers had ﬁv\v(lldpw and a danghter, It seems to ha\srz
- shares ed in sep: *
circums : of rent, parate hous .
law, g g‘nt‘.es did not consty t. But the surviving br les, ‘“ﬁl hal sepacisely
» and that consequent) ute a separation in est tOf- e ndegml that these
state according to- Ii
2 indoo

the widow i he-
v in possession war Trar . Cotl

ssion was lik ed, and it w: (
Now here i as likely to °°mmit’wasgeu was vgguely asserted that

hUSband’s wasg quite i

 husband's estate under gy m o at the widow wa :

bly interpretas giving l?e :‘:ﬁe of facts ‘which th;v é)digg ‘(gas bolding her doceased
ourts might very possi-

iu bis own ri valid rigl
. ght, ver . Tight to retain i i
he was claxmin’g, an}& ilf;t%t_mve property, equ;i‘;? The applicant had already,
ing restrained him from l!)‘:iz: J i o
zing a regular suit; and

the suit once i
he | nce instituted g
for it, an injunct} ; he could have immediately btained
obtained, on shewing
VI of 1859. ng

. DBeyondall d‘():;gr der Section 92 of At
ing the petition,.ou r;h*;;herefore, this was a ¢age j .
whatever the need fo‘rcsumto bave refused to{;i;l_n which the Judge, on hear-
prisied. in 1841, hings \nary proceedings like j,and it must be remarked that
clapsed since the passing Ofg:heauy altered in t,hz present, which may have
e R e 1
vhich led to

N

. -
P

its enactment aré greatly less cogen
it was notorious that civil suits were protrac

quently for
bably less than a year, and appeals to the

decided with equal expedition.

widow ; but then it is con
and opposing the application on its merits.

She certainly was competent to
ground that the Judee did not appear to h

gpecified in
5o advised, accept the citation wai

- 1 now come to the second m

s S

ing issues than the Judge has gone in the

CIVIL RULINGS.

¢ under the Civil Procedure Code. Tormerly
ted in one shape or another, fre-

a li%etime; whereas now
highest Court in the country aré

Upon all grounds, therefore, I think th
tended this defect has been cured by her appearance,

‘o this argument I feel ‘compelled, after much consideration, to assent.
have demurred to the proceedings on the
ave been satisfied upon the points

the Srd Section, but I cannot say that she might not, if she was
ving that objection, and submit to the J udge's

Jetermination of the right to possession. As she actually did take this course,
1 think it is now t00 late, after the Jetermination, to say that she was improper-
ly cited. Whether, if the objectio i
ruling it had proceeded to determine the right to possession, this Court could
have set aside the order as made without jurisdiction, it is not necessary to

decide in this case, and T express no opinion on the point. )

As to the question whather an enquiry, merely on the solemn declaration
of the applicant himself, was legally suificient, it is also needless to express an
opinion for the reasons already stated, but T may observe that the words of the
Act are—* by the solemn declaration of the complainant, and by witnesses, and
documents at his discretion,” which words appear to leave the taking of further
evidence at all, as wellas the amount of uch evidence, wholly within the discre-
tion of the Judge, =o long as fe came by stropg reasons for believing the allega-

tions which the applicant had to make. . X ]
ain objection, which is that, even if the parties

were properly before his Court, the Judge has so completely miscarried in his
mode of dealing with the application as to have gone beyond his jurisdiction,

and that consequently the order may, and ought to be, get aside upon this ground.
Now it must be said that it would be ditficuls to go further wrong in frame

case before us. The Judge had to
decide at the same time upon two questions between these parties, one being
the present case, the other a contest for a certificate under Act XXVII of 1860,
enabling the party who obtained it to collect the debts due to the estate of the

deceased. .

Now, Act XX of 1841 (repealed and re-enacted in an amended shape a3
Act XXVII of 1860), though passed cimultaneously with Act XIX of the same
year, ‘had quite 2 different purpose in view, and contemplated an enquiry of a
different kind. ) .

S n the one case there was 2 party in
<sion was manifestly ¥ro

ed unless his posse
no consideration arising out of pOossession,

before it, all gtanding upon equal ground,
certificate, and to grant the same accordingly- .
To say that a case under the first, and one under the second of these two Acts
can be decided entirely upon jssues common £0 both, implies, therefore, & mis-
conception ©of the méaning of one or other of the Acts; 1o the present instance
it is the meaning of Act XIX of 1841 that has been lost sight of. -
Dut then it is said that the appellant's pleader having given Lis consent to
these issues, she is bound by his act, and may not contend that those issues were

erroncous. ' Lbis argument, however, in my opinion, assumes for pleaders in
bority which they do not possess

the Mofussil Courts of this country an aut t
and with which it would not be safeto invest them, and \_Vhlch, morcover, as we
duve in India.

ghall show, is not contemplated by the law of proce
In England, no doubt, the law is that pzuties are bound not merely .by
‘admissions, but by the view taken of their cases; and the mode ‘of conducting

them by their counsel ab the trial. _ N

possession who was not to be disturb-
ngful. In the other case there was
and the Court, with several claimants

.o

- ~ iR

rr. L.
4“;'\ .. N

¢ Judge was Wrong in citing the

 had been taken in time, and the Judge over- .

had to determine the right to the

173

~ 1866.
10th Auvgust.

the average duration of suits is pro-
CrviL JUBISDICTION:

P

e e
T
-

il T e T

e~

T g—

T e i, o v e =
o - L
e

et N

PREREOSE S
=

e mmt—————

frwite g
Tl

20 e g

EE 2RV




[N ’
-

. 174 EvEN . o o j
e EVENUE, CIVIL : j , o~
; ' a6 ’ » AND CRIMINAL REPORTER. . ; CIVIL RULINGS. 175
S 1866. In the Mofussil C : * :
. 3 ourts, no d i e : | ,
f., Toth August. of the vakalutnamak, and a(’lmissig;:: fgfpgizzcglaihactsldOne within the conditiong : ghews that the pleader may bind his client by a statement of matter of 1866.
F CiviL Jumtpiorion. * See cases cited jn  client,® but we canu(y;t l?ofdei?er, are binding on the’ ' . facts, but nothing is Sflld of issues or admissions of law, Lotk Augrt.
hat the client is bound - The only cases in which the issues are not directly framed by the Cowrt crypy Joumispicriox.
by Sections 142 and 143. In those cases issues may be

are those provided for - '
tendered to the Court under a solemn agreement between the parties in writing,

by which they bind themselves to act according to the finding of the Court
upon such issues; and the Court if it be satisfied that the parties baveso agreed,
and that the question is fit to be tried (still retaining & control over the frame of
. the issue), may proceed to determine the same. There wasno agreement of
. -~ the sort here, and the responsibility of the issue lay wholly on the Court.

There is a precedent® (Musst. Sabrita Moni, Appellant) in which this Court

Bayley and Camphell, J. J. held, on & statement re-

* Marshall, page 313 gord)edyto the eﬂ’gct that tl)le vakeels -of the several

parties accept the following issues, that neither party was competent to object

in special appeal that a material issue had not been tried in the Court below.

That case is distinguishable from the present, as it would perhaps be competent

for the vakeel to waive an issue (presumably of fact) in the same manner as

ie might make & binding admission of fact, though he could bind his client

to consent that the Court should decide the case according to its finding upon

issues which could, lawfully arise in the case. We think the question to

be determined in this case by the Judge was essentially the same as those in

|
{
s o M s Civi - i
: 5 e — cm‘;ﬁ!l{‘elffifgl :d(i:t]i:) ;l Pro- by the mistaken consent of his pleader to abide b
i\ 409, notes A, & O page  issues of law erroneously framed by the Jud nd Dok
properly arising in the case. udge, and not

‘ Theré ishuta slight gy
. anal i i i
g | | tio i i ;:f’l 0, ‘between a Barrister in Enghsh Courts of e

The former is us ’
sually entrusted with th .
attor . % ith the conduct of a ¢4
ney), by reason of his learning and ability ; he is responsil‘)%ll;1 s:o(:{:gu(;:;})l“azx
rt,

and to the professi whi P

on of which he 1 i i

h Lk of el1sa membel‘, for hls rOfeSSlOndl condu an
€ has W u ]\nown prlvﬂec'es and immunities- Ct, (1

The Vakeel is si
perions] coﬁﬁ:liln?em;g]y 1(;1}3e representati've of the suitor, possessed of his '
X in direct communication with him, but having neither :

. * in theory nor in f
; ac i : !
Barrister t the lea?nlng and the varied experience of the English

The pleader i A
which Lo if emplf; lesd pre(sixllma})ly well acquainted with the facts of the case in
but although o¢ ixte’ ;:u-sl: f}': kt>0111nd to an Lonest care for his client’s interest;
a rts he : i i i
3 have been made to ensure his having a rudi-

e AR e T T ey

mentary knowled .

. ze of the law, it i i

partially successful , it is certain that those efforts have been onl

which is b , and especially that no rule of practice can be laid dow%lr l which he had te be primd facie catisfied before issuing the citation, whereas he

- fias raised the whole question which will arise between the parties in the Civil .

ase i
d on the presumed legal science of the Mofussil practitioner

o,

Pty

g

PRS-y

e e P

L —
L S e e,

" A
e T T —

I say Mofussi iti
ssil pr .
apply to the practitioner, because these observations are not meant'to

Native Bar i i
WQDION;]ble oo tions ar in the Appellate High Court, nor do I deny there ave
1th the Mofussi is
commonegt. ;1:;1 g:;;::s,bls aware that, generally speaking, the possession of the
possible to find somme who err g)l:laa;iers there is quite exceptional, and it might be
. 0 i
" Regulation X1 o even possessed of the Act VIII itself.

force), directs the Zil of 1806, Section 12, Clause 2 (which appears to be still in .
. Courts to take co )

lah i Vati
; Judges to require the Native pleaders of their respective
or indirectly,

even in the interior ; but any one who isat all acquainted -

ies of i \
p the translation of any Regulations which relate, directly

' - suit, which is expressly reserved.

But then it remains to be said the Judge had in this case jurisdiction over
the subject-matter, and he had jurisdiction to frame the issues, whether rightly
or wrongly ; and we cannot say that an error in drawing them, however glaring,
gives us jurisdiction to interfere with an order which is by law final, and as

to which neither appeal nor revision is allowed.
-+ We regret exceedingly our inability in this case to afford relief to the
petitioner, who has so much reason to complain of the proceedings below, and

‘ve have thought it right to state at length the reasons which have influenced

our judgment. .
The very unfrequency of such cases, and the want of appeal to ‘s higher

o e, T T WG
Cx e e

. ch i
found in the Sections 139is¥zslam to be framed under that Act is to be
the function of the Court, Sectior Which clearly shew that this is exclusivel
xs;ui\lels from the auegation; of ?:c‘tox:vi?? declares that the Court may‘fral:;tav:h}; A . ’
of the parti i ich it col ; P ) .
. .P rties or their pleaders, notwi:hstandifl?g ?:;’sdifflf(:;l:g: ‘;;zal '}xl?':mcli:;lr(;; ) ‘ T
thad? 1

acted without jurisdiction.

-

b - g a - T

 And Re:Z]::-e adx;{xmstration of civil justice. -
IO i . ‘ ’
Act XX of 1§65), czntai}niZII:h:i' }181%’ Sectan"40 (repealed only last year by * Court, make it the more necessary that we should take the opportunity of mak-
several Courts, as well ag oth0 owing provision :— That the pleaders in the ing an authoritative statement as to the effect and objects’of this Act, otherwise
“ . render themselves acquainted er persons, may have it in their power to " it would have been consistent with our duty simply to say that we had'no
) A ' . Government, there sha?l ben ke tw?h the Regulations enacted by the British ! jurisdiction. . :
. glilgﬁcatur?, printed copies otI‘) 2 1 or plllbhc inspection in the several Courts of ! ’ The rule must be discharged, but, under the eircumstances, without costs.
i in the native languages, Ang on such Regulations and of the translations . * We are mow given to understand that the question between the same
M in t}}e country languages, the éecelpt of the‘ translation of the Regulations L parties, touching the right to a certificate under Act XXVII of 1860, having
f publicly read, and to Tequi;-e the nzltl}‘ts of Justice were to cause them to be . come before another Bench of this Court in appeal, the order of the Court
i And very mainly, no 4 Hive ?16aders to take copies,” &e., &ec. ; below has been set aside, and a fresh certificate granted to the widow. It thus
} N _ Code of Cisil Procedy reo. oubt for this reason, the Legislature has, in th appears that a cruel and, for the present, irreparable wrong has been done to ]
3 sibility of conducting sujte Imposed upon the Courts themaelves the‘ res e - : ‘this unfortunate lady, who has been, by the order before us, deprived- in the .
, g ) - Emphatioall s: S1n every stage, . pon- : , most sweeping manner of property of which she was appareitly in rightful ‘
o . well as the formez mas (tio the framing of issues, which, un Jor th : . posgession. ) . :
e By Seat Procedure, is exclusively the l;usines o th e"C eé)resent ag o The 18th Section of the Act declares these orders not open to appeal or
Lyl VI oz’ 18%;)01} 38, Act XXIII of 1861, ¢ 2ot Lo o.ur . ; order’ for review; whether these words enable the Judge of his own motion to
] and procectin, isto be followed, as far ag it cae bPI'Og:edum prescribed by Act , withdraw an order which he must ‘now see was improperly made, we offer no
[l Cous gs which, after the passing fn e, in all miscellaneous cases . opinion. - . .
‘ t < . . g of the Act, may be instituted in any ! S Arr. Justice Markby.—I concur in the view taken by my brother Jackson
1oy The mode in whi : ' ‘ _asto the general construction of this statute, but, for the reason which he bas
i Wl y i go fully pointed out, it is impossible for us to- say that the Zillah Court has
1
!
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I : | | ; - s\l L. V. Bayrey and the Ton'ble B. Jacksoy, 1866, i
.4’ f : 1866. The Hon'ble G. CampBELL and the Hon’ble A, G. MACPHER- o .. The Hon'ble £ V. DAYLE - T e duget. : “\
: } P 15th August, . Jud : ) ’ . . : Jlldge& 15¢ August. i )
; . C1vIL JURISDICTION, SON’ unages. . o i CirviL. JURISDICTION: e i
4. oG Caco No. 350 of 1§66 ' Case No. 635 of 1866. ‘ e — |
"- ;._—Y—-—_J ’ € . g . . . . ’ 4 ‘I
i . ] ~ ase No. 5J o . . . Special Appeal from a decision passed by the Judge of Zillah Patna, dated P
i Summary Special Appeal from an order passed by the Judge of Zillah Hooglly, ‘ P e 190, December, 1803, afirming a decision of the Principal Sudder ER:
; L. dézted 6th March, 1866, afirming a decision passed by the Principal : A‘meen of that Dist,rict do’zted 18th August, 1865. ‘ i
1 Sudder Ameen of that district, dated 8th December, 1865, . ' . ; : intiff) Appellant |
g o . . , . ' Kurim Chand Garain, (Plaintiff) App > ?
P Gooroodass Dutt, (Plaintiff) Petitioner, o . versus ; : *
s - — C versus " © : ; s . Ls.
i Divarknath Manna, (Defendant) Opposite Party. | Woolung Garain and ofhers, (Defentun) D e
: ' warl: ; i ke cer)
i [ Baboo Anund Chunder Ghosal for Petitioner. ' ; : ’ Babogosrguaie{»lzg:ih Mat{er, Rishen Sue ’ ’ ‘
f f ) None ’lf}(:r (?ppomte Party, . i . Baboos M(BFendro Lall Shome and Nilmony Sein for Respondents. ‘
it A suit will not lie is i3 a suit under Section 15 of Act XVI of 1864 to establish a righ_ . . P, : Mitakshara system  Under the Mitak-
b \ . to register an instru- t0 have a certain instrument registered. We think the Lower Court has pbro ; The question raised In this appeal is Whethi:,e(llmtierﬂ?elist alte of a dec};ased shara, a brother’s
0 g‘e"‘c’igogylyﬂ‘&‘%’%‘i’ fpcrly held that that Section does not apply to the present case. The Registrar . of Iindoo law, a brother’s gmndlso?d clant il:;cis ot included amons the heirs, gnént(ll]soninni?‘?;gl
i l 18645 imp{voper refu-(-) was clearly right in refusing to register when the parties would not attend and ; person. The J udge of Patna hag l;? 1t 1 to inherit his gran dunclg’s estate. ";’ated f“:nn heir, may,
il ’ sal oaly by the Regis- $Id 1ot consent to the registration ; and in our opinion Section 15 applies only ~ and has, on this ground, dismisse £ l1S o a;m the cases of Government versus on defaultof all
A : trar gives a cause of 0 cases in which the Registrar has refused when, under the circumstances, he : .~ In support of this view of this law 1he ¢ IV, and of Mussamut Sona heirs, succeed to his
i i : :i(:;on under that Sce- ought not to have refused to remister Greedhary Loll Roy, page 13, Weekly Reporter, Vouime 3 :;e ; brancer, Volume 871 uncleﬁs estate."
! . . (=3 * . . R . . o
. ** _The appellant now seeks to convert the matizr into a regular suit, but . Dasee versus Bissumbhur 5 ha, pages 168 and lﬁi’,wfﬁ: former precedéntS, and th}"{;fit‘,"gh;‘;’ﬁ’ag“ﬂ .
Cod we decline to entertain such a proposition at the stage of the proceedings. We \ ', have been s_pecml]y pointed out to us t?sh ?r Lo 8 1id down in tho standard. general rale, inéludes ‘
i ' . express no opinion as to what the effect of a regular suit under Act VIII o distinctly ruling that the enumeration o t(;: Commentary on that law by alldescendantsin the -
| B of 1859 might have been or may still be, should such a suit lie. . . autlority on the law, #iz., the translation of the mentary teq male line who can
e - The af?peal is dismissed. ‘y' ) ’ : Colebrooke, is an exhaustive enumerption. And it has been mext pointed  qm. iiarions to the
i ‘/ : S et 7 out that ix:: no portion of that law is the brother's grandson anywh dere x(lllgnt%oned deceased. '
i ‘ o : “ \ ion 4. Verse 1, brothers are mentioned, andin Verse -
"X g . . . - . asan heir. In Chapter 2, Seclion 4, Verse 2, LTO
3! N ) . : ’ o 7 brothers’ sons arg me;u:ioned, but brothers’ gra.ndsons are not alludf.d to.
. | 15tk dugust.  The Hon'ble H. V. BAYLEY and the Hon’ble G. CAMPBELL, ‘ * Again, in Section 5, Versel, stislaid down that «if therebe tnl)t; ]brottlllfrgse rfg?es;
e RS . T - . <. ' " » i tion goes on to enumerate wio - .
_ o . o Jud‘qe& . . h f g:: tx'ffzs s};:srf ?111?: if:;stsba: !(]:3 ::lilzlxs:lfee; c?mngected by funeral oblations, st}ch as the - ] |
- el P Case No. 1269 of 1865 o . S tornal gﬂ"’l dmother, the paternal grandfather, the uncles, and their sons ;
Iy Special A 1 . ) ) .. P d on failuré of that line, the paternal great-grandmother, great-grandfather, his
Lo . ppeal from the decision passed by the Judge of Purneah, dated the 15th i and on failure of that ine, ¢ d in the next verse it is laid down that if there be
i " ngtrqiry; 18(16 6; 2ffining the decres of tho Principal Sudder dmoen of that ; none andl thtelau‘xsz:s;s!;?::téez;t:ﬂvlez :;:1 sumonadacas, or kindred connected by .
. . rict, dated t y = - R . / none such, the § . s d: i : ¢
S . S 3 .w 20tk Mar ch, 1865. ) / libations of water, and goes on to point out that supindas cease Wlth‘ Itheﬂsevent}; :
. A - Soorjkant Roy, (Defendant) Appellant : ‘ . hile the sumonadacas extend to the fourteenth degree. ‘In the nex ;
‘{' M - o ST N versus i " plersotn, . :sn cornates are declared to be heirs on ﬁu(liure Zf supindas at?d - -
A : : . i chapter, “again, cognd ially enumerated. Acting upon the .
N { James Lorlong, General Manager of the Rajah of Dur- : . sumonadacas, and those po%n:t::hzttir:n j!;‘*,f; : s);ecially cnumerated as one of the .
7 o - bhanga,-(l’lamhﬁ’) Lespondent. . ) : rule that when t}lfdssrl}xr?;x relation 35 not by eon was excluded in the ;
L When title §s no- av00 Khettromohun Mookerjee for Appellant, . " heirs, he is exclt d on the same gfound, ia the case of Mussamut Kowar ( ‘
!

: i
: cessarly Th ) versus Aeund Roy, Select Reports, Sudder Dewanny Adawlut, Vol. IIL, page 37, |
4 et X of 1859 guit his is a sui ’ : -k ) . i : .
1| the decision mas;li,f, and thé tenure bgi;)y f:"- purchaser to oust a fraudulent and . benamee putneedar, . a brother’s daughter’s son was eﬁgwj‘;‘ir the appellant that the right of a bro- b
. final, but in suitsfor defendant, e g g found to be as alleged, a decree has been passed against N On the other hand it was s n for the A itakshara law as & supinda, . R
“ ' N ouster, the illegal  he yrag reinstated %\v urges that plaintiff having previously illegally ousted him, . ther's grandson to succeed fo Ian Se dee ull; ranny Adawlut and by the Lords b
41 ;l»oie_sxon only being Section 23 y the Collector in a suit for ouster under Act X, Clause 6, 'was virtually upheld both in the Sudder Dew y Dat Jha, andon his death - T
L S ooked to, it i3 not so, P°, » and that the present suit is b ; i ' -Y e Privy Couneil, in the case of Gunga y . B
N AR suit the issue i3 pog o b 18 barred, But we think that in such a » of ITer Majesty's Privy Raj 'ndro Narain Roy and others, Teported at page '
b sion, and that the Collaster's decivgr ), 0 {he question of illegal disposses- Ratibegrat Dut Jha serss Ao Seleat Reports, and at pages 132 and ;
R . having primg foez, t‘_’lectors decision merely amounts to this—that defendant , 11, Vol. II, Sudder Dewanny “1 for 1939, In that case the right of a _ X
e are necessarily triedu e, IXLd been illegally dispossessed. Where questions of title ' 163, Vol. II, Moore's Ir;cll{aﬂ :_\P}:;‘; zixoti demeee to succeed as a supinda Was { -
! 4’} Lo " mere ouster sujt un:l::l: Clac ; }\6 ‘éeCls'xon may be final ; but it isnot s0 in a descendant in the p_aternal m?ﬂi? of a comnate, It is admitted that this case g
s 1IN question of * possession du'sﬁ » Section 23, or Section 25, depending on the held to be preferential fo ! 1911‘1,, nd it ;s urged for respondent that there is ¥
1 1 | barred, . aud illegal fispossession only. - The present suit is not was  governed by thel M“g},ﬁ lgt:::vzen the Mi?kasham and Mithila laws. As .
4 BONE T i :
- \ Nor was it . . - some distinction on thi3p he Mitakshara Law, the passages above alluc}ed .
i beyond the 4 ts tho Commentary on t
| R - documents not fileg at 1] ¢ discretion of the Lower Courts to refuse to admit . respects tl 0 ()17 by the opposite side, are referred to as clearly shewing ‘ )
e % ! They were prob the proper time, nor was there any appeal on that point . to as having been quoted by ted, and that there are heirs who ‘ :
iy Probably quite right ag~ regards SE au poin. I the different lieirs are not enumMerated, & :
Y SERS gomashta, TL .- 18Nt a3 regards the non-examination of plaintiff's that a . . |
AL A € appeal is dismissed with costs, . ave not there enumerated. i
i i
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1866. - It is not quite clear to what extent the learned Judge who decided the

appeals of Sona Dasee and of Government versus Greedhary Loll Roy, would
(,m?;’; ﬁ;‘g;‘;{_;o\_ have carried the principle which they then laid down, that the enumeration of
¢  heirs’ by the Commentator on the Mitakshara, translated by Colebrooke,
was exhaustive. The question before them related specially to one particular
description of heirs, viz., the cognates or bundhoos who are specially treated of

in Section G of the Commentary. Locking to the wording of that Section, which

is peculiar, and in which the quoted words of the law itself do .not include all -

such persons as heirs who would be heirs under the Commentator's view of the
law, and looking also to Verse 14, Section 1, Chapter 1, and to verse 2, Section
1, Chapter 2, the Judges in both cases came to the conclusion that the enumera-
tion of heirs, as laid down in this standard authority, was exhaustive to the exteat
of excluding the sister's son, and it may be inferred thence that they would
exclude any supinda or cognate who 1was not distinctly mentioned either in
Chapter 5 or Chapter 6.. If that was their view, it is said by appellant to be
opposed to the view of the Ilindoo law laid down by the Sudder Dewanny
‘Adawlut and the Lords of Her Majesty’s Privy Council in the case of Gunga
Dut Jha. There is no such difference in the wording of the Mithila and the
Mitakshara laws as would include a descendant in the sixth degree from a
paternal ancestor also in the sixth degree from the deceased in the one law
more than the other. The supinda declared entitled to the estate in that case
held that degree of affinity. to the deceased, and his claim as supinda was
held to be good over that of an admitted cognate. There is no distinct enumgra-
tion of such an heir in Section 5 of the Commentary, and if only enumerated
heirs can succeed, the claim of the plaintiff in that case, as an enumerated

’ : cognate, would have been superior to that of the defendant, whowas an enu-

! merated supinda. But the decision went in his favor on the ground that he
was a supinda entitled to inherit before the cognate.

It may be, however, that though the learned Judges considered that the
enumeration of cognates in the Commentary was exhaustive, they might not
also consider the enumeration of supindas to be exhaustive, or it may be that

. they might consider the words  brothers’ sons” in verse 7, Section 4, would
include brothers' grandsons and all literal descendants in the male line who

could offer funeral oblations; and that the words “ uncles and their sons” and
4 great-grandfather, his sons, and their issues,” in the 4th and 5th verses of -

Section 5, also included all such descendants in the male line who could offer
funeral oblations. Can this extended meaning be given to the words “sons”
and “issue 2" The learned Judge, Mr. I B. Harington, in the course of his
elaborata_ opinion .on the Hindoo law, quoted at page 156 of the decision of
Her Majesty's Privy Council in the case of Gunga Dutt Jha, laid down that the
term putra or son in the Mitakshara and its Commentary the Subodhini
is frequently used as a generic term for male issue or descendant, and must be
o construed in several parts of the Mitakshara, or the grandson as well
as the great-grandson would be excluded from the immediate succession, though
acknowledged in every system of Hindoo law “to represent their father and
deceased grandfather,” Mr. Harington goes on to give his reasons, alluding
apecially to the above “quoted verses 4 and 5 of Section 3, and pointing out
that the words “sons” and “issue” must mean generally lineal descendants in
the male line. Itmay be inferred that he would have given the same inter.
pretation to the words ¢ brother’s sons” in verse 7, Section 4, and if so, that in
his opinion 8 brother's grandson could succeed to the estate of his deceased
granduncle; and it is possible that the learned Judges who excluded the sister’s
sous, putting the same signification on the word * sons,” would hold that
brother's sons include brother's grandsons, and that therefore brother’s grandsons
are enumerated in the category of heirs who can succeed; always provided
that larother's grandsons are kindred who can offer funeral oblations to the de-
ceased. ~
We are of opinion that the _word “sons” in the Mitakshara does, as a general
_ rale, xpclude all descendants in the male line who can offer funeral oblations,
otherwise, as has been pointed out by Mr, Harington, great-grandsons could nof
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moceed to the estate, nct only of their grandfather, but even of their father, 1866.

the wealth of -every father becoming the property of his son by right of his W
being his son, (verse 3, chapter 1, Section 1 of the Mitakshara Commentary) ¢ opr Jvmsgmc'}m.v.
otherwise also it would be useless for the Mitakshara to lay down that supindas  ____ _ ———
descended from the seventh degree, or eamondocas from the fourteenth degree, -
can succeed, if it also laid down that this was confined to the sons or the grand-
sons of the great grandfather in the seventh or fourteenth degree, as such sons
and grandsons could not possibly be alive. The words “sons” and ¢ issue”
in verses 4 and 3, Section 5, Chapter 2 of the Mitakshara, must, we think, allude )
to the descendants of the paternal ancestor in the nearest degree, who may .be -
then alive, up to the seventh or the fourteenth degree. It is to be remarked
that not a single samondoca is enumerated, though samondocas are distinetly
mentioned ns able to succeed up to the fourteenth degree, and only two sets of
supindas, 'The words “the relation of supindas ceases with the seventh per-
son”, in verse 6, Section 5, chapter 2, allude to the seventh degree in the ascend-
ing line, as is clear from all the comments on the law quoted in Gunga Dut
Jhia's case before the Privy Council. )

It is by no means {nconsistent with this view, that a brother's daughter's
son has been held unable to succeed. A brother's grandson in the male
line may be among the enumerated heirs under the words # brother's sons,”
even if the daughter is thereby excluded. This decision is not therefore opposed
to that regarding a brother’s daughter’s son. ‘
. YWe accordingly reverse the decision of the Judge of Patna, and remand
the case to him for disposal of the remaining issues which arise in it. ‘
. We would add that even if a brother’s grandson cannot inherit in the - .
direct order of succession after a brother’s son, and before the paternal grand-
mother, it does not follow that he cannot inherit at all. He is mentioned by
Strange as an heir after the brother’s son. Macnaghten seems to exclude him
from the direct inheritance after the brother'sson ; There are several commentators
on the Mitakshara law who, however, held a different opinion. Iowever this .
may be —weilink  that even if the brother’s grandson cannot succeed after the
brother’s son, still that he can succeed generally as a supinda or one of the

kindred who can offer funeral rites to the deceased.- In this case one brother’s
grandson has obtained possession of the whole estate. Another sues him to
obtain possession of his share of it. There is no nearer heir to the estate..
TThe sole question is whether, under any circumstances, in defauls of all heirs,a -
brother’s grandson can succeed. e think that he can. ‘

18tk August.

The Hon'ble G. CaxrpeLs and the Ion'ble A. G.
Macruersox, Judges.
Case No. 380 of 1866. - .

Summary Regular Appeal from an order passed by the Principal Sudder Ameen
Y o of Sarun, dated the 10th March, 1866.

Chedoo Lall, (]?ecree-holder) Petitioner,

Tersus

Nund Koomar Lall and others, (Judgment-debtors) Opposite
‘ - Party.

DBaboo Obhoy Churn Bose for Petitioner. . '

Mr. R. E. Twidale and Baboo Mohendro Lall Shome for Opposite Party.

s - : 1f, where a decree .
A decrea was passed against two defendants; one appealed ; execution y l’ms;d against

has been taken out against the other more than three years after original decree, wo defondants, the
but‘less than three years after decision in appeal. We think that if the decree appeal of one imperil
was joint and several againstthe defendants, without distinction, the decree t}le_:vltnple de:lr]::.as
was put in peril by the appeal of one, and the execution will be within time. l;:,‘n: dlsmll) :31 from
JIf the decree was not of that nature, that the appeal of one neqes&quly 1mper-11- decision in appeal.
i the whole decree, it is not within time. We cannot decide on the point Jf not joiut and
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1866. without seeing the original decree. The appel ' . : ’ Z <
) I g . appellant has most carelessly omitted
-—————-———Cwm Pa—— g) file it, and the Lower Court has not dealt with this point -as it should have
. one. On the condition that appeallant bears the cost of this hearing, and the
o se""‘""“Y‘vem, T ation r}elmand, we remand the case in order that, after reference to the original decree,
| g, the case may be decided in accordance with the above remarks.
1 .

The Ton’ble G. CaMPBELL and the Hon’ble A. G. MACPIER- 1866.
sox, Judges. . _ 20th August.
Case No. 365 of 1866. Civin JURISDICTION.
) g_"—Y—'——

Summai"y Regular Appeal from an order passed by the Principal Sudder Ameen - ~
- of Zillah Bhaugulpore, dated 5th May, 1866.
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Mr R. E. Twidale forPetitioner. . .
Baboo Ashoctosh Dhur for Opposite Party. h
Under Scction 4 of Regulation XVI of 1797, the Court must take sufficient Where the judg-
security from the decree-holder for the due performance of such order or ment debtor appeals
decree s the Privy Council may make. We do not think it essential that :g “&e P”‘;y S]‘;‘:’;célh
before any execution (for however small an amount) issues, security to the noet geicv':e;e:mity for
extent of the whole sum decreed should in every instance be given. We think the full sum decreed; !

Burdwan, dated the 27th January, 1866, reversing a decree of, the Sudder
Ameen of that district, dated the 9th August, 1863. ’

Unoop Chunder Paul and others, (Defendants) Appellants,

| - . versus .
A . Elkkurree Singh and others, (Plaintiffs) Respondents
~ . Baloo Romesh Chunder Mitter for Appellants. . ,

I p . [} - o v
L oz of original decres, The ITon’ble J. P. Noryax and the IHon’ble W. 8 - -
W 19th August, , KARR, Judges. S. SETO? S 7 Mussamut Mulka; (J uc})gment-debtor) Petitioner,
; . - versus
o ‘ , - . , Case No. 1184 of 1866. : Mussamut Sumput K y '
{ _ . oomaree ccree-holder) Opposite
{ . . Special Appeal from a decision passed by the Principal Sudder Ameen of Last ‘ P .Pa?‘fj} ® ) pp '
| | | .
!

i - m  tm e ke wmer A

i Lo A review of 'u‘d Baboo Obloy Churn Bose for Respondents.
aE | ' ment cannot b6 had 1 '}Ilfhis is a snit for resumption. The defendant pleadsa lakhiraj tenure, ) that in the present case it will suffice if security is'taken to the extent of the Eg‘lf:{tf it cc?xgol?ebe s
| at auy time; ;h: rf‘alulc.t :inﬁ‘ t zf?udder Ameen of East Burdwan gave a decreo in favour of the plain- ‘(':alue ?lf thedprope“)’t lfelzed,t andht'h‘}i %ost]s;, &cé of ﬂ}le aPPealdto : 11:11ed1’m’)' perimitied to the ex- ]
P Sug of 8 supocior \ er the ezpiration of two years and some months, the defendants put ouncil, and any other costs whic the Privy Council may order the decree= gont only to which ¥
holder to pay. DBut if security 1s taken for less than the full amount decreed, sccurity has been ' o

an order must be made restraining the decree-holder from issuing any process furnished. i
of execution whereby property exceeding, in the whole, the value for which ° g
security is given shall be attached or sold, and restraining the decree-holder from ’

issuing any process against the person with a view to realizing any sum in '

excess of that for which security shall be given. ~ S
The case is remanded to the Lower Court with reference to the above : ‘
<, :

b - Court, modifying the ltlllx & petition of review, which was admitted by a new Sudder Ameen. Upon
\ Kac:_xce obtaining at d’e review, the Sndder Ameen reversed the decision of his predecessor, and
mgntugloeutullx& {uqbg 1smxss§d- the plaintiff’s snit. On appeal, the Principal Sudder Ameen reversed

ghttobe  the decision of the first Court, npon the ground that the application for review

»

is no ground for ad- bef:
mitting review, if the °¢10T8_US.

o £ e e N A A e T

’ reversed w . u
) | ed was passed, had been improperly admitted. Against that décision defendant now appeals
’ {i;f;iglg:eggibed by ;i‘h We are of opinion that the Principal Sndder Ameen was quite right.
. ed. ’”xc“d‘l e party applying for a review did not show any cause whatever for not P _ remarks. .
" ‘ . : :Vaﬁnnfilp referred the application within the limited period. Itis perfect]y true, ' i - . L ——— BN .
A a9 suggests, that by the G0 of 22nd Febraary, 1863, of a Full Beneh, '. . The Ion’ble G. CaxrepELL and the Hon'ble A. G. 200k August. o
12 erpretation was put upon the law velating to the matter decided in . ' 2 [ ACPIERSOY, Jud ges. . - 3

‘ 4 this suit. -That would be a very good reason for preferring the application

; ' . abthe present time. But it isnot a reason for not having preferred the

appllcac}on ip proper time.- L

. _ b It is neither consistent with the law nor reason that questions which have

; ' een 1013g ago f.inally decided by competent tribunals, are to be re-opened at
- i(l‘ny period of time, however remote, in consequence of a decision either in this
Jourt or in the Privy Council which is supposed to modify the law or practice

Case No. 395 of 1866.

Summary Regular Appeal from an order passed by the 2nd Principal Sudder :
- Ameen of Ziliah Hooghly, dated 28th February, 1866. .

Maharajah Dhiraj \Iohatab Chunder Bahadoor, (Decree- ‘ ~ x
. holder) Petitioner; . o

oo € y : i —th
Act VIII of 1859, which provides that when execution against the representa lite qe o arther

!
'
; s ﬁ
1 : i : N {
K : Wh?‘ﬂ%vgl‘e:;ﬂed at the time of such decisions. : . ' versus :
1-“ ights that ltr}lllz SthngudEment 1:)fdthe Pril;licipal Sugder SAr?een :;; perfectly ! Kundurpomohun Kur, (J udgmcnt-dcbtor) Opposite Party. i
‘ . - udder Ameen had no jurisdiction under Section 877 to re- 1 o : B
’ : czls\;: the application for review, and we therefore dismiss the appeal with : I};’ggzzscg}z;z:l;:l:lllzghg%o%’;":ié"l{l‘g‘:clg%z:h Sein for Opposite Party ! !
'y M k: . . :
1} v C \ge find that our decision is in accordance with ome of Mr. Justice ' A } The appelJant is in the right as regards the first point, namely, that it was The question of - -
v awpbell and Mr., Justice Glover of the 18th January, 1864 o i i not open to the respondent to contest in the present _proceedings, the fact of histhe 1‘33‘“? of 12‘(‘3“ |
. : - i . being the heir and representative of the original judgmem-debtor, and, as such, {ﬁf}:i;‘e;‘;t;v“;of’me Ty
' | lisble to have execution issued against him. We find that execution has on a judgment-debtor, N
. ’ previous occasion been jssued against him in the same representative character, having been decided :
- . d{ that he then disputed (on other grounds) the right of the appellant to issue the 1 8 %ﬁ:ﬁmia}}ourt |
o i execution, and that the right was established, the order for execution being con- e erong (under Sec- It
. et ! firmed by this Court on appeal. 1lis liability as representative can therefore gion 216, Act VIIL, 1
: be no longer disputed, especially with reference to the terms of Section 216 of 1859) in re-opening, o
question of liabi- '

[

tive of an original party to a suit is applied for, motice Of ﬂl_e application application to
o ) o . L. ) ! need be given to such representative, ¢ if, upon a previous application for execu- execute.

) o A . ; tion against the same person, the Court shall have ordered execution to issue ~Where, und?r
“against him.” The Lower Court consequently was, in our opinion, wrong in Section 216, the Lo
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-1866. ex;t«ta;in% into :gxoy question as to the respondent’s liability as heir, and the order
— ———————— of the Lower Court isreversed so far as it holds that th i

7 o 81 ] : at the respondent is not
Crviz JURISDICTION. Jighle to have execution issued against him as representative. d

N . -

~ i .

legal representative en’fgl-m’ hOYeveér, is the only part of the order of the Lower Court which is
objects o the attach- | % appeal,  So far asthe order declares that the property against which
ment, on the gronnd it was sought to execute the decree, is not property belonging to the respondent
that the property is 1N his representative character, and, as such, is not liable to attachment, the order
ggroxr\%tetrl;;g eosi ntxltl:— is one made in a proceeding under Section 246, and is not subject ’to appeal.
no appeal i given }t: is contended that, as the question i3 one arising between parties in the suit
by Section 11, Act 1 execution of a decree, there is'an appeal under Section 11 of Act XXIII
XXIII of 1861, of 1861. DBut that Section in no way interferes with Section 246 of Act VIII

'tl;ll::] :;P;e:ggt:t;:,t of 1859, whif:h seems to us to lay down the course to be followed wherever
ol sait, ohjects %’o property _clal.med as not being liable to be taken in execution of the decree
the attachment, nop under which it has been attached. It is true that the respondent has been
as a party to the made a party to the suit, but that is only in his representative character; he is
Z’.‘;:ﬂl, rk;;{;) ;“w}l):isch no party to the suit in his own right, and it isin his own right, and not in his
O et am appedl. representative capacity, that he came in and claimed the property attached; the

. property having been attached as belonging to the estate. of the criginal judg-

ment debtor, and being claimed by the respondent as his own private property,

which never. belonged to the estate, the respondent claimed as any third party, ’

an entire stranger to the suit, might have claimed, and the claim was properly
and necessarily disposed of under Section 246. The matter therefore cannot

be the subject of appeal to us, and that appeal, so far as it relates to it, must be

. dismissed. Each party will bear his own costs of the appeal.

14

22ud August, ' ;
2ud August. . The Hon’ble . V. BayLey and the Hon’ble SuanmooNaTn
. Puxnpir, Judges. '
Case No. 1490 of 1866.

Special Appeal from a decision d by jalt ]

! ) passed by the Officiating Judge of Zillah Nuddea

" dated the $2nd August, 1865, reversing a decision passed b '
 Moousiff of that district, dated 21st Fuly, 1865, T fhe Suddar

Mohesh Chunder Goopt, (Plaintiff) Appellant,

R versus
Rajnarain Roy, (Defendant) Respondent.-
galioo Annund Chunder Ghosal for Appellant. -
Paboos Bungshedhur Sein and Mohesh Chunder Chowdhry for Respondent.
Where, by a sup-

I H . . . .
plementary petition, Appel?a:lué case ﬁhe point urged before us in special appeal is that the Lower
the facts and charae ol bey"y ourt has erred in holding that special appellant’s suit should be dis-
ter of the suit are - ssed, because he had at first represented himself in his plaint as a zemindar,

ade totally diffe and in a e .
T th ea@ryi'on.r:af’e“t supplementary petition as the shikmee talookdar.

glaint, s-‘gith i %lregal; s 'il‘.‘i;eml::'\‘ver Appellate Qourt holds that these two representations constitute
1ut not if the phraseo- S0 anging of the character of the suit as was held illegal in the precedent
og{ only i3 changed, cited by it. : Hege precedents
nothing raquiring to ’

be adjudicated other 1,0 f:z?: ﬂ‘?lselp"ecedents are all to the effect that a party may not so change
than that which was and character of his case asto make it a different case from that

gought tobe ad-  Originally brought, so that somethi sadi isti
judicated at first. was sought to lc)’e z’Ldjudilcat:d at lf}l:‘lg st be adjudicated distinet from what

No e thi .
wrong. W, applying this very test, we think the Lower Appellate ‘Court is

inst d;r:‘; matter in dispute was whether the land in dispute was inside or not
. . e putnee lease ; that plaintiff gave such a putnee was never denied be-

f . )
ore us. Therefore, whether it be the putnee of the zemindar or superior land- '

31?;1(;2{' all, or of the shikmee talookdar, inferior landlord, is quite immaterial.
i wl tlls no 1?uestlor} of there being such a putnee so given. The only question
3 whether the land in suit was land of the putnes lease or of the separate

—y-

PR

e s e A T .

o

 the most interested party, do not appear before us. .
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of the giver of the putnee in this case.

We therefore decree this appeal with costs,’and remand the case for retrial
on the merits.

Remanded accordingly.

The Hon’ble C. B. Trevor and the Hon'ble T. B. KEeMp,
- Judges.
Case No. 1046 of 1866. .

Special Appeal from a decision passed by the Deputy Commissioner of Man-
bhoom, dated the 28th December, 1863, reversing a decision passed by the
Ofiiciating Moonsiff of that district, dated the 29th May, 1865.

The Government, (one of the Defendants) Appellant,
. . rersus .
Nuffer Khan and others, (Plaintiffs) and others, (Defendants)
© IRespondents.
Baboos Kishen Kishore Ghose and Juggadanund Mookerjes for Appellant.
Baloos Kishen Suckha Mookerjee and Kalikishen Sein for Respondent.

This was a snit for possession of certain mahteran lands said fo bo
sitnated in the village of Sahoo Baha, in the district of Manbhoom. The

/

Case

183

1866.
A
talook of defendant. This decision is not affected by the status or character “grory, Jurmspicrion.

22nd August.

Where plaintiff
as purchasel in exe=
cution of a decree

allegation is that the plaintiff purchased these lands in execution of a decree ggninst certain ghat«

against the ghatwal defendants in this suit, and that he was formally put into wals was putin
possession of the same; that he exercised rights of ownership in granting possession,

leases, &c., and was subsequently illegally ejected by the ghatwals. The

subsequent!
ejected, held that

and

y illegally

Government were not arrayed as defendants, but appear to have intervened, Lis present suit for
and to have attempted to question the legality of the sale, though no action possession must
had been bronght by them, nor any objection preferved in the execution stage. succeed; thatalthough

The Lower Appellate Court has found that tho plaintiffs purchased the

the State may havea -
lien upon the lands

rights and interests of the judgment-debtors, the ghatwals, in the lands, the 44 service tenures, it
subject of this snit; that he was put in possession, and was subsequently ille- was not competent
gally ejected. The suit was therefore decreed. The ghatwals, who are clearly to Government, 03 &1

The Government alone appeals. *

jtdetermined that
the sale to plaintiff

intervenor, to have

that

e thiok that the decision of the Lower Court must be affirmed. There was illegal, or
has been a finding that the plaintiff was put in possession of the lands in dis- that collusion bad

pute in exccution of the decree, and that he was in possession until illegally

of the ghatwals, and the lands may be subject to Police scrvices; beyond this
the Government can have no title to the land. \
If there has been collasion between the zemindar and the ghatwals, de-
fendants, which is nob impossible, seeing that they do not appeal with a view
to making ont the lands to be mahteran when they are ghatwali lands, upon

. which the Government have a_service lien, the Government is at liberty to

bring a suit if so advised; but as an intervenor in the present suit, and in
special appeal, they, are not entitled to ask the Court to determine the question
whether the sale was illegal, or whether there has been collusion between the
plaintiff and the zemindar. ‘

Tho special appeal i3 dismissed with costs and interest.

taken place, thouglgt
. . it micht bring & sul
-ejected by the ghatwals. The Government may have a claim to the services lfm. tlﬁ’at purpose.
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RULINGS IN RENT SUITS. 41
The Hon’ble C. B. TREVOR and the Hon'ble II. V. BAYLEY, 1866.
Judges. , ' : ard August.
CiviL JURISDICTION.

Case No. 1009 of 1866. ReENT SULTS.

al from a decision passed by the Additional Judge of Zillah —

Speaia'l Ap-pe
passed by the

Hooghly, dated the 29th January, 1866, reversing decision
Depuly Collector of that district, dated 5th July, 1865.

Ar. Lawder, (Defendant) Appellant,

versus -
Benode Lall Ghose, (Plaintiff) Respondent.

Paboo dnund Chunder Ghosal for Appellant.

Buboo Isswr Chunder Chuckerbutly for Respondent. )
Plaintiff sued to enhance defendant’s rent from .Rs. 11-1-1} to Rs . The fact of P.‘”’é'

13-7-17}, and got a decree on the 28th August, 1860 (13th Bhadro, tﬁt,l;a::}fergﬁl::te,

1267). He then, on the 29th Cheyt, 1271, sued for arrears of rent at the is no waiver of the

enhanced rates from 1268 to 1271, deducting the sums which defendant higher rate subse-
b quently decreed to

had paid at the old rates, and also sued for ejectment. Plaintiff got a decree. ypn,
Defendant appeals, and specially urges i— ]
1—That limitation bars the suit. ejectment should not
11.—That by acceptance of the old rates of rent#from 1268 to 1271, bave beco decreed
plaintiff waived his claim to the higher rents decreed to him. :i‘;i‘;}{{;e},ﬁ’d‘;‘f‘;?;?;

1IL.—That under Section 78, Act X of 1859, the present decree should pot paying the due

not have been for ejectment absolutely, but conditionally on defendant’s not rent within fifteen
days of date of decres

paying the due rent within fifteen days. ‘ <on 78, Act X
On the first point, we are clearly of opinion that limitation does nof bar the ,‘,?efg‘;,?):" y Act

suit, because, under Section 32, suits for the recovery of arrears of rent
ghall be institnted within three years of the last day of the Bengalee year
e due from 1268

on which the arrears shall have been due. The arrears bpcam
the last day of the year was the 30th Cheyt. The suit was brought on the
29th Cheyt 1271, that is, within three years prescribed by that law. Plaintiff
is thorefore within time. . .
On the second point, we aro of opinion that the alloged waiver relied ‘

on by special appellast is no waiver at all. The plaiutiff’ cannot recover -
more than three years'- rents, i. e., for that period from which he wonld be = = =~ =~
within time by law to sue, but his abstaining to sue for that allowed time,  ~
or receiving the old rent on account, is no waiver. ' :

' On the third plea, we think the spocial appellant is right. The law,
Section 78, enacts that if the amount decreed, together with interest and costs
of suit, be paid into Court within fifteen days from the date of the decree, the
osceution shall be stayed. The decree shonid have been on the terms of the
law. If therefore the defendant, special appellant, PAY the decreed sum within
fiften days of this decree, ejectment in execution is to
points tho special appeal is dismissed with all costs.

The Hon'ble W. S. Serox-Karr and the Hon’ble SHUMBOO- srd August.

xATH PUNDIT, Judges.
Case No. 700 of 1856. ..

Special Appeal from a decision passed by the Judge of Rungpore, dated the 15th

December, 1865, modifying the decree of the Depuly Collector of that Dis- s

trict, dated the 11th September, 1863. . ‘

Goureepershad Dass, (Defendant) Appellant,
versus
Ranee Surnomoyee, (Plaintiff) Respondent.

Mr. C. Gregory and Faboo Kishen Succa Mookerjee for Appellant.
‘Pabaos Usnodapershad Banerjec and Sreenath Dass for Respondent- K ,
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" 1866. " - The speai Nt s
.- Special appellant j | ;,dnd
o special : is sued for enha is jote, and fhe layg
“\Cw% — beld Ib{); h}m ave sitnated _in ten villages, and] ﬂr:g;a;n ;::nz{tluissjgze, aclld t}()]e onds
_Ret Sums.- 13 clearly an intermediate older Letween theyzemiugr gild e:::l(;;
Tutermediate ten- * 065, by adopting the rate of rents culti
’ he r: ayable b i S I
ures should be assesy- - peat to us fg be fair and equitable irl)) ]J.Ilis casey. Clillt;vl?;lsnﬁuqr;oﬁz,k? oﬁ?esréo]t %P'
and the 10 ?ll;bt taken some trouble in'settling and encouraginrr ryots thmilclms-,
Bolding of f;;n (?soit:) atulg(;n‘ze. ‘;he plaintiff to-assess him 80 as to render tlu;
profit 3 pecial appellant altogéther void of all reasonable
The tase is thercfore remanded to the Tiow
. i 1 o the Lower Appellate C ith di
]t;zr;s tc:] :((]i:gt ratis Sltllltab]e to the intermediate posi%pon ofe thzufst[’)e‘:il:{l g;)x;‘)e;‘
A 3 3¢ must endeavour to fix, by some m, hat iy fair- itablo
| for a ey Taust eudeas o fix, Yy some means, what is fair-and equitable
. T 2 ) in, such a - He will see that it is cl
it with e e g)fosx fon. ] 128 1515 clear that to “charge
. | cultivating and resident ch, for iristanes
. :; Rs. 41 for bastoo‘land_s,‘ would qgt be ¢ fair gn;y?;;ﬂ?i};;f"?r ‘lvn:tance
ry(s):;v;ast nx:tp :-I;gfn;ﬁ;i ?ervxce] by the :ppgllant of a notice on certain ‘ofmhis
ryots, is no p at he realizes rents at the rat 1 i : ic
(1) (l:sr:precml dn_ppeillant is also entitled to an enq;?r'; il}eqﬁid Ii(l)lw:: L‘l;pggltll:ff;
. regarding the custom pleaded by him, that he should be alloresd-
det(]luctxon_of"@wo coialis per beegah ont of certain kinds of Iandseiie?ci)%weg' y
un ex,'r Zhe-custom lccally known as Bishun Kancha v
0 interest upon the assessment, fived by the ] ) y foon
I e Lower Appell 0
g;?ﬁ(;aii :‘fi'uthe notice, lf]hm;)ld lbe allowed oxﬂy from the gg‘ée?}? g?:f‘flgg:;
~ , mma payable by the special respondent, wi i o
L xiog th jar t pondent, w :atev.er‘lt may be.
o bolate nded accordingly to the Judge for a’fresh decxsion‘ou the above

e ryot W wing
N .Iyots, and the assessment fixed fpr his lands, without allowing him any pro-
(=]

: - s . -
' The Hon'ble H. V., BayLEY and the Hon'ble SHUAMBoONATIT
ee , - - - -PuxpIT, Judges. -
P . Case No. 1262 of 1866
: pecial Appeal from the decision passed by the Judge of Patna, dated the 15th

T dugust,

February, 1866, reversin ) ’
¢ ersing the decre: of the Deput - ‘di
trict, dated the 13th November, 18G5, 4  Depty Collecto f that -

. Shaikh Abdool Rubiman, (Plaintiff) Appellant,
. versus
Gurbhoo Mahtoon, (Defendant) Respondent.

Messrs. R, B, Tioi '
R. E. ale and C. Gregor
.E’ub_oo Lomanayl, Bose for Respo;iiqu)li/s.f o Appellaxt. 2

Plaintif - In 1l
. n:?ecte;z?:%k& thess 1‘:7021118. ase the Lower Appellate Conrt has recorded its jud ti
3:— “ Plaintiff elected to stand by -the " statement oﬁ] oa%l?g? tlllg

tostand by the Court defendant .Th

statement on oatl i e defendan 3 i i

:ﬁ;(:ecfg::gtan;t, bu: as hf‘t{‘%’:e?y‘ th.e plaintiff ltmss,‘.vmz;g:;‘]dﬁe::eggswoi‘:l?c%;g?’r’ and I do not seo

that Court l: s]ir;l;fds bind plaigt?{l}'nh& appeals specially, urging that the‘mookh.tear's act would ’

dence on both mdes, ceeded, and the pye ;o g "ot LY Dis instruction or anthority the agent pro

grounding itsjudg-" this plea 1 9 case in V_Ol- I, Week]y Reporter, page 263, is cited ta L

Tent on that eyie Pea. It ig also urged .that after this petition plain;ilf tendezzsuggl?rt
. er

wrong in deciding, - dant himself filed further evidence, and that it was upon tho. whole b icE
. is

on uppeal, that eildence tllat the ﬁl st Coult decided the case ) and that conse»q\lenﬂy the L wer
. . o

plaintiff was bound
having elected to Appellate Court; was wrong-in deciding.the case as it did

stand or fall by de-~ supposition that'plaitiff had b . s 15 'y
fendant’s statement, feudant’s testimoéy_ ) ound h.“nself to the "single "result of the de-

n 4 reference to'therecord, we find that the ¢

special appellant. and e are
. ol; plain&?enant’ and we are of opinion that when afl

.

P a'nd after-objections to dgffpdantfs, testimony, both parties adduced -
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and decided the case on -their farther. 1866.

evidence, and the first Court went into,
documentary evidence, the Judge should also

evidence and decided the case thereupon. NS
We accordingly remand the case to him now to be retried with reference -

to the above remarks. .

’ble W. S. SETON-

have fully considered all that

The Hon’ble J. P. Norymax and the Ifo
| Karr, Judges.

Case No. 147 of 1866.
cision passéd Ly the Deputy Collector of Zillah Jessore,
. dated the Gtk Atarch, 1860.

Madhubchunder Ghose, (Defendant) Appellant,

versus

Radhika Chowdrance, (Plaintiff) Respondent.

Mr. F. bochrane and Baboo Bungshee Sein for Appe]]ant.)
Mr. R. T. Allan and Baboo Annundchunder Ghosal for Respondent.

Mr. Justice Seton-Karr—This suit was decreed by the Deputy Collector
ez-parte on the 31st August, 1865. It was afterwards

R;'yu_lar Appeal from a de

CiviL JURISDICTION.

Rext Surrs. )

9tk Augusts

Plaintil had sued
. in Ciril Court, in
evived under Section 53 Jung 1859, to fix the
de to that effect by the appellant now rent after service of

of Act X of 1859, on an applicaticn ma " hotios,and therizht to

before us.
We may at once say that Mr. Allan,

was revived irregularly. Nothing hds be(jjn adduce
the revival of the suit was not regularly done.. e e e .
. The snit was for rent due from the date of the institution of a previo

i 3 59 Assar 126
suit on the 80th of June, 1859, or 1 by the Deputy Collector-

for the plaintiff, respondent, h}as not §;’lﬁ?§§ Wé‘:lgftcl;:rd
: H i L at the suit S, E

4 7 : N in cross-appeal to the effect that Decersber 1864, Ee
made out a plea taken by him in ug o o think that Lo 10k 1
- from the date of

us institntioncff ﬂ;x;r_.”

. - : :.1 suit, 17th Choit N

6 to Choit 1271, amounting with TEeld that plaintii’s
cause of action was

i . 75 d it has been decree ;
e e s Coctn at the suit should not have been decreed, given by the High

n appeal, Mr. Cochrane urges th
T appeal, Mr. ok g as no notice was served on the

Court’s decree, and

- i h h
.-W. R, Volune IIL 25, Act X, Inasmuc , s that having, under
» ’ " » ,P:ge 136 " defendant ;nz.mvdlﬂ"! _support of his view, l-le Section 30, Act X of
» 2 ;g 40 4, " quotes the cases noted in the margin, 1o 1859, sued within one

» » TR R which rent suits were dismissed without trial vear of its accrual,
) 1e must succeed, and

on failure of notice.

But ¢! before us is taken out of the : ;
it in d a previous suit on the _

H ’ L service
those. cases by that a fres
purview of 7 of notice was unne-

the fact that, in this instance, the plaintiff had institute u \ v
it 1 K e th r after service of notice, T,,g'ughmm than

30th of June, 1839, to fix the rent of the defendant
and that the right to enhancement was only decree

decisi H 7tl ' December, 1861, 1
ecision of the lligh Court of the 17th of Dece wintif fo sie,

d and fixed by the threeyears' rents were

Until this for- claimed, plaintitf’s
ag not barred by Section
32, as the status of

iner suit had been decided, it was useless for the pla Cy ¢
t vas decided, the plmutlﬂ the talukdar was

the rent had not been ascertained, and when it ¥
the ascertainment of the rent, by the decision in question, gave her a
of action,” and she has sued within one year of the same. =~ -

" The objections then, as to the failure of notice in this instance,

applieation. - "4 cears' rent
, But it is objected that the plaintiff cannot get more thant llree ) ¢+ of 126 Py
and that, in any view of the case, the plaintiff is not entitled to the ren (;_) acht
as she might have asked for and obtained them in lLer previous suit ’i‘ouwczoi'
in 1839." In support of this point, a decision is quoted of\gﬂ;t:lcﬁz sre’ .
Iaud Campbell, Weekly Reporter, Vol. IIL, page 1,9 of Act < dL % .th-inic .

-We have given this decision very full attention, but we ‘} I‘:;) t case -
the circumstances identical wjth those of the case now hefore usi- nti l?it was
our learned colleagnes held, though the plaint was not before t 'xem,‘.‘ IF the “I"“
an action not merely asking for a declaration of right, but admntmgd oté » The
plication of a remedy by a way of a decree for rent at the ephaaf et ':Zti(;n the
Court goes on to say,  that as the plaintiff failed to obtain 1n thal

X of 1859, inasmuch a8 jnyolred in the first
¢ cause suit, and the zemindar
had no ground for t'll.e
second action unti
have no that status was

declared.
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44 REVENUE, CIVIL, AND CRIMINAL REPORTER.
1866. femedy.as to thé rents of 1266, which he might have obtained, -we cannot
oth Augt, allow him now to come into Court claiming rents which he might have before

C1viL JUrISDICTION, obtained, and which are now barred by the limitation prescribed by Section 32

N WO SE

RenT So1T18. . of Act X of 1859.” -

S But in referrirg to the previous decision in the case now before us, we find
that there is nothing to show that rents could have been awarded for any period
by that decision. The effect of the decision (W, R., Vol. L, page 389, Civil
Rulings) is simply to take the talook then in dispute out of the class of those
protected by Section 51, Regulation VIII of 1793, and to make it liable to en-
hancement, as not held at a permanent rate from a date previous to the perpetual
settlement, The decision appears to us to fix the status and to define the liabi-
lities of the defendant talookdars, and to do nothing more.

Under these circumstances, can it be said that the plaintiff ought to have .

sued, and was bound to sue for rents, while the status of her opponent was still
u]nc.:erté\in, and when she did not know what rate of rent she might lawfully
claim ’ - :

We think not. We do not see that the plaintiff could sue for the rents of
each year, or for the rents of any one year, until the main question as to the
right of the talookdar had been decided. * He could not bring rent suits at a
mere venture, on the speculation that the civil suits would be decided in his
favor. When he gained the decree ultimately, he sued within the year, and thua
she can claim the benefit of Section 80 of Act X of 1859. '

- . If we were to rule otherwise, it seems to us that we might be the means of
depriving a zemindar of his rent, merely because his opponent was successful in
protracting litigation for a period of more than three years from the time when
rent was claimed. ) B ‘

Seeing, then, a clear distinction between the suit hefore us and that decided
by our learned colleagues, and holding that the plaintiff could not have obtained
rents in the former suit, we affirm the decision of the Deputy Collector and
dismiss the appeal with costs, : "

The plaintiff will be entitled to her rents from the 1st of July, 1859, or the
15th Assar 1266 to the end of Choit 1271, with interest from the first date.

Mr. Justice Norman.—1 entirely concur in the judgment. Baboo Bungshi-
dhur Sein, the junior pleader of the appellant, contended that the decree, declar-,
ing the plaintifi's right to enhanced rent in the former suit, being simply a
declaratory decree, was erroneous,"or at least defective, and that the plaintiff
should have recovered in that suit the rents from the date of its institution
to the date of execution.

_ But the answer is that the rent was not due at the time of the insti-
tution of the former suit. The -plaintiff has no cause of action for the
recovery of such rent. Courts of Civil Justice exist for the purpote of redress-

iIng wrongs, or declaring rights in certain cases, when such rights are con-
troverted. 1In the cise under consideration, no complaint was made that up
to the time of the institution of the suit rent had not been fully paid. If
no rent was due, it would follow that the plaintiff had sustained no wrong,
and that any suit for the non-payment of rent must have been dismissed.
The decree declaring the plaintiff’s rights, affirmed in special appeal by this

Court, was the only decree which it was competent to the Court to pass,

The Pleader compares a claim for rent to the case of mesne profits
awarded in execution against a party wrongfully in possession, There is no
real analogy, N

In a suit for the recovery of the land, the cause of action is the wrong-
ful dispossession. The dumages for that dispossession are measured by the
profits which the wrong-doer realizes down to the time when the wrong is

" ‘remedied by execution and restoration of possession to the owner. In the

saénei) manner interest would be the measure of damage for the detention of
‘ a debt. - €
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-+ 7 .RULINGS IN RENT SUITS. 45
The Ton’ble II. V. Bayrey and the Hon’ble G. CAMPRELL, 1866.
JI((’gC’S. 16th August.
) - a= - . C1vIL JURISDICTION.
. Case No. 1433 of 1866. ey SO1TS,

Special Appeal from a decision passed by the Additional Judge of Mymensing, \—
g dated the 29th March, 1866, reversing the decree of the Deputy Collector o\ . oo (14 had

of that district, dated the 31st October, 1863. ex‘gcnéed : lbonddt:n
ot 3 ' 8 nt, leased an_
Golucknath Roy, (Plaintiff) dppellant, el e tion, it
) versus . being stip\}xllaté{g that
h t should go
. Mr. K. Broody, (Defendant) Respondent. e e :
My. R. T. Allan and Baboo Nilmadhub Sein for Appellant. bond. On thesuit o

1 3 Y laintiff for rent, the
Baboos Romesh Chunder Milter, Sreenafh Dass and Shoshee Dhoosun Sen)z '['or % :ll’itly o ockon i

Respondent. . .passing decree, order-

Plaintiff let an estate in farm to defendant, and there was a condition that ggrgix:;uttggx; l!;](r’ ue;lt-
:he rent should go in satisfaction of a bond exccuted by plaintiff in favor of defend- Pty har

nt. Plaintiff sued for the rent. Defendant claimed a deduction on account of “rhera being no
filuvion, and the Deputy Collector trying the case on t}xat issue passeg1 : bgreflre: %f:ﬁfiige“} :3 gt;lfv "
vith a proviso that it should be executed by endorsing the amount on pond. a bond, the e
sourse to which neither party objects. But-the Judge has thr?wn out the case WEE T i for
or want of jurisdiction. e think that heis wrong. There is no question in L0 ¢oe Surisdictions
ssue regarding the bond. The only question 13 the purely revenue one regarc -]

g the amount of rent which depends on the claim for diluvion. We rem‘fr}:l

he case to the Judge for trial of that point. Any rent found due will be paid

»y endorsement ou the bond, as directed by the Deputy Collector. )

[he Mon’ble II. V. Bayrey and the Ilon’ble G. CAMPBELL, g1 August.
Judges. - :
Cases Nos. 283, 284, and 285 of 1866.

isi ] -or e, dated -
:ul Appeal from a decision passed by the Judge of Zillah DBackeargunge, ¢ A
'ldhe ll';l;’h N{vember, 1863, afiirming a decision passed by the Deputy Collector
of that district, dated 21st June, 1864,

Juggut Chunder Dutt and others, (Defendants) Appellants,

Spec

versus
Mrs. Paniotty and others, (Plaintiffs) Respondents.

\fr. R. V. Doyne and Baboo Chundermadhub Ghose for Appellants.

Mr. G. C. Paul for Respondents,

These three cases will, it is admitted by the vakeels of both parties before {;oic:s{ﬂcgtﬁ:tgnsgﬁ
18, be governed by one and the same decision in special appeal. X s,

bundo bustee . Court
Slainti lewed that defendants held a temporary (Gur-bun .7 Tho Lower

¢ ! lmt!:xﬁgk ""l ngamed ¢ Shibchunder and Sumboochunder Datt,” ’"Clu‘!ed In qq wrong in nit
oot Raepore, at a jumma of Rs. 818-10-8 ; that by the action of theriver a giving defendaat op-

Xismut Raepore, : ortunity to prove
.ew chur, called Raepore, was formed, and that defendant held this chur, and BTt et deed.

land in excess of the zema ; that plaintiff served } 5 " ) ouncing it
hereby some 10 droons o i X of 1859 ; that this suit was beuorioxlx)s- and as the
10tice of enhancement undelr Section }3, Act& 1o it couh’l et s e ined :ﬁif fous; snd a8 1he
ismissed by the Deputy Collector, who stated tha e . ¢ was for ennans
iillslna:.ls’lfuboo{eul; shouII)d l)xrave been asked for and a pottah tendered ; that then ‘a :{ﬁg’&;‘: 0 e don
;ubooleut was asked for and a-pottah tendered; but 'that. def'or{dant refused to fendant was prot:ctxe«l
ive a kubooleut, and that hence plaintiff brought this suit for it. y by gccm“:*' Act X,
> Defendant’s case was that the land sought to be asseSS_ec} was land o{l éfs 18% % tom may decida
ema talook which had diluviated and re-formed on 31% Orlg:lnz;l site ;)écsnt:gm (1); htber 8 tenuredis
i i a tenure was protected by a dolor setilen liable to increase
lulvf;;t(;;l Isand, and that his zema P ? liable to incrense
' Th.e first Court gave plaintiff a decree at rates according to the kubooleut

i i ion as to
ind jumma bundee papers, inasmuch as defendant raiscs no question as
Jhat point. -

PT. 1.
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. collection charges and 10 per cent. talookdary profits.

REVENUE, CIVIL, AND CRIMINAL REPORTER.

The Lower Appellate Court held that the suit could not lie as brought undet’
=Act X of 1859. But on special appeal here th2 order was set aside, and it was

ruled by Mr. Justices , Morgan and Sumbhoonath Pundit, on the 11th August,
C1viL JURISDICTION.

1863, that this suit would lie under Act X of 1859. The renfand order
decided nothing else, but remanded the case for retrial on the merits. ’

Upon this the Lower Appellate Court has now decided for the plaintiff,
holding that plaintiff's gomasta did tender a pottah, and that it was castomary
for the gomasta to give pottahs; that there was no diluvion or re-formation; that
there was accretion; that the settlement of 1198 is not a genuine document, and
that defendant “ must pay the sa'ne tate as other cultivators pay in the neigh-
"bourhood for- lands of a like deseription : : :

Against this decision defendant appeals, and the learned counsel; Mr. Doyne;
contends in his behalf— .

1. That the Judge has not found on any legal evidence that the plaintiff's
gomasta had authority to tender a pottah. .

2. That the Lower Appellate Court erred in trying the genuinenessof the
settlegwnt of 1198 without giving defendant opportunity to prove it.
benefits of the presumption under Section 4, Act X of 1859.

4. That by established usage this accretion, as an increment of the origi-
nal tenure, is protected.

5. 'That the plaintiff himself admits the talook to be a zema talook, and
therefore the accretion on it becomes an integral part of it, under Clause 1, Section
4, Regulation XI of 1825, and that thus the rent now and all along paid of
Iis.-818-10-8 covers the entire area (original and accreted) as the rent of the
one zema mehal named Sumbhoo Cliunder Dutt. : -

6. That even if this be not so, the jumma to be assessed on the accreted
area should be in proportion to that represented by Rs. 818 on the original
area. . Y :

7. That under no circumstances could the rents have been awarded to be
paid by defendant at ryotee rates, but at talookdary rates, 7. ., less 10 per cent.
On the first point, we observe that the Lower Appellate Court has suffi.
ciently found as a fact that the authority to tender a pottah lfes on a gomasta
by the custom of this part of the country. By such a finding of fact,- then a

tender of a pottah would lie within the ordinary scope of a gomasta’s duties
in this case. : . S -

On the second point, we are o
tunity of préving his settlement.

The Lower Appellate Court, on a view of the exterior of the document,
has held it to be spurious, -

It might have been shewn, if opportunity had been given to ~defendant,
that other settlements of the same appearance had really beeq held to be quite
genuine, and the Lower Appellate Court might by independent evidence have
been itself satisfied eventually of that fact. We think that on the second point
defendant should have opportunity of proving his dol of 1198.

As to the third plea, we think there should be some findin
Appellate Court, and there is at present none. .

On ﬂn? Sourth and fi/th points, .relizmce i3 placed on the terms of Section
4, Regulation XI of 1825, as shewing the accretions to be an integral part of
the zema, and that thus the total rent demands as for the one mehal (consisting
of original and accreted land) are represented by the jumma of Rs, 818-10-8
and so no further jumma can be passed, - ' - ?

Now Clause 1, Section 4, is in these terms :—

f opinion that defendant had not due oppor-

g by the Lower

“ When land may be gained by gradual accession,. whether ﬁjnn; the reces;s

of a river or of the sca, it shall be considered an increment to the tenure of
the person to ‘Yhose land or estate it is thus annexed, whether such land or
cestate be held immediately from Government by a zemindar or other superior
land-holder, ¢r as a subordinate tenure by any déscr?piion of under-tenant
whatever, provided that the increment of land thus obtained

shau not “entitle

That even if defendant had failed to_prove it, he was entitled to the °

RULINGS IN RENT SUITS.

i i tenure to which the land may Le
in possession of the eslate or ; ! :
‘the pexiso; a ri(};lot of property or permanenut interest therein Dey On(}] tflll:;
‘mnexe;(,l b him in the estate or tenureto which the land may be an;xexg 4, and
IB){]):.?T iot iuyany case be understood to ezempt ttlcl’e h}c:}dﬁr i:f 1::-1';01;2 ;’113) Goven-
) i whie a ¢
sessment for the public revenue liabl .
!t]ll)eentpr‘;iisions of Regulation II, 1819, or of any other lielgtl;](;\-t;‘cﬁdz f:;ijl
Nor if annexed lo a subordinate tenure held under a superior la

the under-tenant, whether a khoodkast ryot holding & mowrosee 1stemrary

i ipti der- -
" tenure at a fixed rate of rent per bigah, or any othttzr 2§SC;;l;Ic)zle‘zzx:aOfo}lnrent‘
tenant liable by his engagement ot by established usage o

Jor the land annexed to his tenureby qlluvz’on, be consfderled lg:g;);;:’t from tlfe pay
ment of any increase of rent to which he may be Jlust y li ble” e ascreted
Now this law prescribes that the right to the occnpd. yt | he ascrelel
hall lie with the owner of the parent mehal or subordinate re, a3 the
lang sn: t:: -‘but 8o far from sayiog that it ghall be revenua or rent-lree,
i?xsat thz one original revenue or rent assessm L corer b s
1 ;7inal estate or original suborinate tenure, as iort : ed portions
{?t t\l:oggsg of the Section show that the very reverse was mft :et h(;o e‘mess fon
o}ethe Legislature, which provides the Ol:ree sha‘l\lrgago re:::;:aerzfore cm;sider, the
g rer;)t;, Pa%‘):;bl:h:?'gﬁtlia:n; l;if:ﬁagle'as, also; we think thaththe pl?l::;g
EI::S tr(::: adex;ﬁt the zema to be protected. The plaint t'; a;ix;c:; “t:ﬁe n:w;;o r: demis-
in original, distinctly calls the zema gztzrbuéuflit;I 238é;f;;racter, O e everse
son g e ze1lna bili?fuﬁxfxs::a}x:z:?azﬁfl:h:: can be said on the §th and 7th pleast 11:
b t \952 ellate Court,will have to decide them with reference to thlt
e :!40“ el‘d: EP a the 1st, 2nd, 3rd, 4th, and 5th pleas ; but we obserw{? 5 l?e
e o'f Py lﬁo Omlook a ’ zema talook. We think then tl_)at even : he
o pk_lmt causft ed liable te enhancement at the ordinary nelghbqurmﬁ rz: es
2c'crseitllr?i!;:rblindoﬂmzhese should be fized less 10 pe: gentnfor col?ecuon charges,
o . ; er cent. in all.
and l\(\)fperef\f:;lfotll.l;a I:%l;d::gylgofétsr,ii{) E:'ith reference to the above remarks.
er 1

The issues will be— \
Jement of 1198 proved? .
:le. ‘{sla? ?lei%tr:d?l:: proved his right to hold the present tenure a§ a fixed

i t X of 1859 ? ] )
rent gndeffstiing:;:? t::grel ?s’ ll:l:d at a fixed rent, isit, according to the custom

01 the c()"ntry l]a l)le t,() ahy, a]l(l \\llat, jncrease on d,ccount Of aUuVlon!
4 r " [? h d t g b t v 3 b te ¢ t
I ] p pure iS el at a varia le ren “lldt 18 the ra e &
. the (l[ent e 'y

which lands in excess of the original quality are assessable?

o0th August:
Civiz J URISDICTION.

ent shall cover the demand both -

) 12
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Judge had not been made OV
think the Magistrate somewhat to blame for not
the cases, and for not having referred them to one an
ustice. But we aré urable to sce OuE w

interests of J

the quashing of the sentence passed against
days’ imprisonment.

The complai

Assistant Magistrate, Maly Sheikh i we think
pot again tried and convicte

the case a8 agAiD

before the Assistant Magistrates guch persens
separately accused by

of iot instituted
on a separate €

even though the two charges, that preferred

by Talib Sheikb,

¢ much that all the vapious cased referred to by

harge instituted by 2 third person, ¢

CRIMINAL RULINGS- %‘J
The Tlon’ble W. S. sprox-Karr and the Hon’ble SmUMBOC- 1866.
. NATH PUNDIT, Judges. oth August.
Referred under Section 434, det XXV of 1861, and Circular Order, dated Cnmmamxioiumsmc-
15h July, 1863 PR— UL
In re Queen versus Maly Sheikh. —
dismissal

the Sessions The dismissal bY
er for disposal to one and the same tribunal, and we %‘é;ﬁfﬂgfu‘:ﬁ?{;@
having perceived the nature of the “Police, is DO Xea”
the same ‘bunal in  the 808 wh&ano er
ay to anything peyond ¢ mmt"“:g;";’ on
Maly Sheikh for yiot, viz., fifteed ?nii&ute: vy 2 ihird
rson, COme to & dii=
dismissed 28 against this person by the ferent ‘conclusion,
in all fairness, entitled to be &1° though th"b““’
d of riot by any otber Court. Butthe diemissal © ﬁtafﬁﬁl;n o 1o the
cases of other persons not then same oecurrencess
having, further, it appears, been Right of appe
Talib Sheikh. The dismistal by one Court of the charge ‘t’)’ehere accuscd bas
en senteneed in two

by the Police, can be no reasen why another Court should 10ty Couts.

nt of riot having been

st him capnot exterd to the

may substantially refer to :
i Lich Maly Sheikh was sentenced to

Tte charge of criminal trespass, for W ic
fifteen days’ imprisonment, appears to us to bhave been altogether 2 separate
peal 12y from this sentence simply because,

offence, and we do pot see that an ap
in a different case, the accused had been

two Courts, the

d to a further punishment 12
ting to more than one month,
tent to the Sessions Judge _to

We do not think it would have been COmMPE
Dudai, merely on the appeal of Maly,

annul the sentences against Daser an
even if Maly had the right to an appeal-
¢ which we, think our-

the only orde

On the whole, 28 already observed, ler
gelves empowered Jegally to make, is that the conviction and sentence against

Maly for rict, an

3 for riot only, e quashed.

All the other sentences must stand good.

¥T. 35
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CrircurAk No. 29.

OIGH COURT CIR
To .
AL CIVIL JUDGES.
Sir,

~A

. 1 ax directed to inform you. that Babo
. Pleader of this Court, has resigned the office of Pleader,

tion was accepted on the 20th of April ]

his sunnud by réason of its

having been

it ever happen to be presented before

accompanied by a statement of the

a3 little delay as possible.

1. 1N

particulars regar

o Gourhurry Bose,
and that his resigna-

CULARS AND LETTERS.

< "7/"
13

1866.

—_
Mg CourT CIrCU-

Dated Calcutla, the Tth August, 1866.

ast. As he has been unable to return

lost, the Court requ
you, ¥

ests that, should

on will forward it to the Court,
ding its presentati

LARS AND LETTERS.

—y

Jate & IIGH COURT, &€,

(Civi SipE)
Present &
The Hou’ble C. B.
Trevor, Judjte
Resignation of

o, with Pleaders

]
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Errata. PEvESTE CIRCULARS,

The following furlher errata havel 1 in the —
Tt Tor « 60 reada‘fe(;s.ff” discovered in the new rules:
I para. 2 of C. O No. Tof July 1866, read  June 1366” Jor ¢ May 1866.”

e i
* ~ oy
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No. 1.

1547T, dated 16th Aungust, 1866, the
Rice, and Tea,

1, of July 1866,

I_In.der orders of Government, No.
subm\ssx?n of the 'Returp of cultivation of Cotton, Indigo, Jute,
and of Rates of Wages, is dispensed with. Circular Order No.

’ "
| ) is therefore cancelled. -
' 1
No. 2.
All applications for refund of lapsed deposits under Board's Rule 13
d form which has beca prepared under
R —c

p- 189, must be submitted in the printe
the Doard's instruction. District Officers should indent at once on the
Superintendent of Stationery for a sufficient supply.

.The following Rule should therefore be added as 13A:—%A form of .
application has been prescribed by the Board, printed copies of which should ¢
[}

be obtained without delay from the Superintendent of Stationery. :

JRESEEE

‘No. 3. .
) Under Government Orders, all Municipal collections under Act III(B. C.)

of 1864, shall be deposited daily in the Sub-Divisional Treasury, or District

Treasury, or Branch Bank of Bengal, as the case may be. The following ad-

diticns should be made to the Sub -Divisional Treasury Tules which are

appended to the Doard’s Cireular No. 5 of July 1806.
Addition to Rule 2—The Sub-Divistonal Treasury Officer may repay

Municipal deposits on his own authority, taking the Chairman or Vice-Chair-

[

- man's signature as his quittance for sums up to Rs. 3005 and the signature of

two or more Commissioners, in & Chairman’s or Vice-Chaitan’s,
for sums above that amount. . )
’ ey =t ke
No. 4. ‘ ’
Under instructions from the Government of Bengal, No. 5030, dated 31st
July, 1866, the following sentence is to be substituted for the two Jast clauses |
of clause 3 on page 11, Board’s Rulegi— . ;
_“In guch case the Controller, after auditing thg blll,.wﬂl make the neces- i
gary intimation to the Accountant General, who will adjust the amount in his
y hich the lands are |

In both cases alike, and whatever the purpose for W s
e in his cash account.

.

dJition to the

books. i
taken, the Collector will at once enter the expenditur
—_— . _
No. 8.

By para. 2 of the printed letter with which the _certiﬁcates of Revenue
Agents admitted to practice under Rule 11, page 193, have been returned to
some districts, Oficers have been enjoined to levy from suf:lx Agent;i, betore

ibed by Rule 8§ on

delivering to them their certificates, the fee of Rupees 8, prescr
actice does not accord with that

page 194, )
2. The Doard have ascertained that this pr ( '
e said fee is to be levied only

y the ligh Court, which holds that

sitted after examination.
pleased to direct the refand ©

der the said Rule 11

adopted by
: from persons ada
5. They are thercfore

* Js
Reve

£ all fees levied from

nue Agents admitted ur

P VIL .

o
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