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= ., No. 49 Rcad the following lettor from the Magistrate of Nellore, to the Acting =
-t -,z Chief Seeretary to Government, Fort Saint George ; ‘dated Nellore, 14th.
o0 July 1866, No. 31 o e e T
" ... With reference to the Order of Government, in the Judicial Department, ofthe, .-
LT 1t April last, No. 533, I have the honor to submit the view taken by the Conrtin” -+
W' {he case under consideration, and the doubts I entertain on the question padeed, S
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\'% T - 2 The Judgeisof ppinion that when $wo areaccused . of tho samo offence,

o | ~ ‘oneof them"cb.nilot..bé aﬁdmittqd ‘a8 a Wltnm against ifthveﬂ o‘thér,l'lieéaliléea ‘. under e
"¢ -+ Saction 43 of the Codo of Criminal Procedare, all ﬁmegg‘eg : roust b’ sworn‘,‘; and,.
<. " under Scction 204 of tho same Code, no oath can be administorod to the accused.. . - o
f . 7 v o The doubt I have is whether Section 204 applies in- the general Tanner -
A i down by thodudge o i BTt o
4. Bection 203 enacts that if the accused shall ‘propose to confess ‘the ‘com= "
'miasion by kim of the offence of which he is aceused, the Magistrato shall - cxamine -

FUMGEIRSG e P STl i e s e e i of an onne hat such
S S T Fons sy R E R R . ozamination shall not bo preceded by an oath es in the casc of an ordinary witness; .

1 e AT ? P * ST, oo - _ But this does not, it seems to me, nppl'y‘tdﬁhét‘ﬁ’é‘mhyhﬁfé_tosajﬁsftq the com-

ST e ‘mission Ly another of the offence ““ of whick he isocused.”? et T T L
. .+*.5._ There can be no question as to the competency of the accuspdusawitness R
1 another case. - But unless Section 204 be limited as I propose,’ there is’ nothing 7+~
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7 toshow, so far as language goes, that under no
5" sworn and admitted as a witness. ».7 1. S
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- 6.- And I, therefore, beg to epeat the roquest :fcoﬁ'véfea,ih"‘nj‘f‘létféf-bf. the ..
17th January that, should thie Goverument think fit, their Law Officer be consulted | -
~ -on the point. - S Lo e : SR o

7.7 The difficulty might be met bycommwtmg the men separately ;° but this . -
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" is not always convenient... - " . LT
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" Droceedings of tho Sesiioh Court of Nelloro, dated 10th July 1866, No.89. L il
" Read Jotéer® from the Magistrato of the District, giving éover to Proccedings of Government,. . -
RTINS S B - " .. Judicisl Department, under giu,teithelll.t:h April-

tEy

. D“"‘V‘h Arell 166, o, 66, " i';*k b 1866, and requesting farther information on the - B
W oy ooteos ot point therein referred to. e S

) 2. The pomt for determination is ﬁhethéi'vbf ‘twd‘p‘é,i'song joined in’rt‘loo_e.m#c indictment ona B
' 34 abuissiblo s & witness against the other. ' The caso is briofly this :*A. and B. were acoused of

" voluntarily causing & woman to miscarry ; A. admitted bis guilt, and leing in & position and willing -

~ .« " to give evidence against B, 4 'solemn ‘gffirmotionwes administered and ho was examined as A i

""" witness on the part of the” prosecution’; the caso was one triable by - the Court, of Session, and the -
* preliminary inquiry resulted in tho,committal of both Kand B o
8. A thus appearod in tho Eairnct from tho Register of Prelimintry Inguiry as Srstlaccused, - '
h "+ andalsoas a witness on the part of tho prosecution ; the Court being wnder tho necessity of retnrnin P
A " ihe rocord, took the opportunity of drawing the attention of the Magistrato of the District to-the .= -
L SRR T course adopted by the committing Sub-Magistrate ;" the case, however, “oventually . camo up in the - R
102 abore furm, and on the charge being read over, A. pleadod #bt‘gpﬂty'; the P#ﬁcwdiﬁguheld by the | . -
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Proceedmg: of the Madra: Gonernment Judicial Departmenl
4th Augu:t 1860.

Court on pernsal of the record prior to tho trial bue however led to t.he preaent rcferencc and
1 am of opinion that A. havmg been  joined in the same indictment with ‘B. the former becaine
- jaadmizsible a3 & witness agmmt the lutter, and that tho Sub-Magistrate's prozedure was illegal.

'4.° A. no doubf cannot bo clazsed :;,monrr the persons declared byScctxou 14, Act I1 of 1835, %0

j Lo alone ** incompctent to testify, bat apart from any other consxdc.rat]mx the Code of Criminal Pro-

calara reudorsA.Bpo'amon of an sccused & bar to the admumon of his. ondcrnca azainst Lis -

< ¢o agensedl B. Sochon 43 of this Codo is imperative § it ‘sets. forth that wnmsscs s (-.h Wl Lem
l‘ | emmmu«lun o'\tix or affirmation, &e. A however, wasan a.ccu.scd pcrson, ‘snd Lis adwission of guilt
. »dl«i not alter his | pOSlthIl as such. While Section ‘204 'is no less inperative than Section -I 3 and
" it sots forth ** that no oath or- afirmation shall.Lo sdministered to the- accusad persoun,’ A.'s

'p{muun of an accnsod thus rendered it illegal 0 administer an affirmation to bim, and withuut euch’
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. affirmation he was not adwissible ag » witnessagainst B. I am nccordm"ly of opinion that though . -,
7, A did not come within the category of mcomp*tants dotailed in Section 14, Act Il of 1855, he

'was'on the above ground inadmissiblo a3 & witness against B. ; his inclusion as an” accused in the »

L mdmctmcnt;omﬂy with B. bu.rred tho Sub-Magistrato’ fmm.ta.kmg that step which tho LoJe has
: ren;lered mdupcnsible once in the posxtlon of an a.ccusod, tho administering of an affirmation of

‘ charged, beeame illegal, and ‘without it the mform:mon he wasina position to give was nut .
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_say sort te A. in view to his cn.tmm.tmn relative to the offence of which he and B. rtood jointly

almmblo in evxduneo in tha,t tpec1ﬁq case. - :
: (Truo Extnct) '
(ngued) C.R. PELLY

. r__,

a4 e s L - -

ToJWBDyku E:q, o
o Magwtmta of the Ncllore Dwtrwt for lua tnformatwn

No .)0 ORDER TEEBI:ON, 4th August 1866 No 1194 :

Tho Governor in Councll requests that the Advocate General will favcr
Govemment w1th his opmlon on the point refcrred to in the foregoing letter. -
R D (True Extmct)

- : '. C%ief}S’émtary.
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- T:L;):ztl’x'é_(‘}ovémxfnént Sohcltor, with iiféceé&i'ngs, Nogg;f 1866. .
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| PROGEEDINGS of the MADRAS GOVERNMENT
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