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No. 1197,

" A. J. ARBUTHNOT, Esq,, o
Chicf Secretary to the Government of Fort Saint George,
To ' ! :
 Tae SECRETARY 710 THE GOVERNMENT o0F INDIA,
- - } Home DEPARTMENT,
Stmr A,

Frou

S, »

With reference to your letter of the 1st ultimo, No. 1424, relative to the con-
templated amendment of the present Indian Insolvency Act, I am directed by the
Governor in Council to forward, for submission to.His Excellency the Governor
General in Council, the annexed copy of a letter containing the opinions of the
Chief Justice, and Sir Adam Bittleston, Judge of the High Court of Judicature at

Madras, on the subject. .
I have the honor to be,

ForT SAINT (REORGE, 4 | Sir,
30¢h July 1866. ‘» Your most obedient Servant,

Chief Secrelary.

I;‘ror;x the Honorable Sir A. BITTLESTOY, kt., Judge of the High Court of Judi-
cature, Madras, to His Excellency the Right Honorable the Governor in

Council, Fort Saint George; dated Madras, 11th July 1866.

~ In compliance with your Lordship’s request, conveyed to me in the letter of
the Acting Chicf Secretary, under date 21s: June, I have the honor to submit the
following observations for the consideratior of the Government.

2. ‘The present Insolvent Act for India (11 Vict., C. 21) is a rather curious
combination of the Bankrupt and Insolvent Laws as they existed in England at that
time; prescrving the main distinctions betwten Insolvency for non-tradere? and Bank- -
cruptey for traders, which was long observed in England but has now tilsappeared,
and which certainly, as it seems to me, should not be contim' >d in India.

3. The whole subject has lately undergone, and is still undergoing, so much
discussion in England, that it may be assumed that no legislation for India will
take place there until the English Law hasbeen settled, and that the legislation for
India will then, as a matter of course, be governed by the same general principles
at all events as shall have been adopted for England. The intimate commercial
relations between England and India render it very desirable that the Insolvent
Law in both should be substantially the same. )

4. In this view, and with reference ‘o the changes which have already been
adopted, or are contemplated, in England, I confine myself to a bricf statement of
the alterations in the existing law which appear desirable and practicable.

5. It may, however, be useful, in the first place, to sdy a qud as to the special'
circumstances of Madras. The business of the Madras Insolvent Court is seldom
of an important character, The petitions are almost invariably - presented by the
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ii;;sollwre;xtﬁ themselves, and the credito?rs general exhibit very little interest in the
matter. During my eight years of service, I cannot rememb
@ petition by a creditor, and only two? or three instances at
estates of any magnitude have been brought into the Court. T

- rally clerks in Government or Mercantile Offices, or small
times unsuccessful suitors in the High Court, who seek in th
the effect of the adverse decision of the High Court, Thepri
numerous class of petitioners, viz., the clerks and writers 1
tile Offices are the Sowcars, who lend readily upon Promis

~ such notes being generally signed by two or three fellow
dation, and the Sowcars being very well acquainted with the smal] means of payment
possessed by anyof them. Considerabledividends are, however, often declared in these
cases, by reason of orders made under Section 27 of the present Act. This is the
general character of the business of the Madms Insolvent Court ; and for
business of this kind, the machinery of the Court ig suitable and quite sufficient,
I have no doubt, indced, that the business of getting in and distributing these small
estates is better done by a regular Oficer,

such as th
would be by any Trustces selected by the creditors,

~ 10 present necessity, nor is there any probability of
measure as the Act which has been found necessary at
At the same time, I see no objection to the introduc
'~ are contained in that enactment, iy, sy
" But there are thiee mainpoints oly wh;

the outside in which
he petitioners are gene-
Native traders, and some-
@ Insolvent Court to avoid
neipal ereditors of the most

sory Notesat large interest,
clerks for mutual accommo-

e Official Assigneo is, than it
There s, thercfore, at Madras

- First, as to the debtor, the ol
* ditions to release him from lighil;
disposition in England scems to

ject of such le

' that is more in the nature of imprisonment for contempt in d; i
- the Court, which the Court is satisfied hat the party has the means of obeying,
. than of imprisonment for debt simply,
stances of Madras (I may probably say ¢
advocate the total aholition of imprisonment for debt here.
provisions of the Pro¢tdure Code (Act v
a sound principle, and do justice to the ¢

It secms to me that the -

- and 2ndly, that they require the. debto
perty, which, of course, he can never d

% immediately upon his arrest; and the con-
sequence is that the Judge must

commit him' to prison, where he must remain
My suggestion is that theso Clauses of

Small Cause Court, and that the Clauses
" should be amended so as to authorize t}

0 a8 10 Judge, before whom the debtor is brought -
;- npon his arrest, to éxaniine hirm viva voc, g ¢

o his property and means of payment,
and then to release him on bail, or allow him to remain in the custody of the Officer, '
instead of committing him to prison, Witil notice has been given to the detaining’

er a single instance of .

n Government and Mercan-

a future necessity, for such a .

Bombay(Act XXVIIT of 1865). -
tion of Trustee Clauscs, such as _
general measure which may be framed,

pt in disobeying an order of

Having regard, however, to the circum- |
f India generally) T am not prepared to .

T of 1859) in this respect sre based upon
ebtor, by enabling him to procure his release .
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» i stor has been produced and ir’xquired
oroditor enl Lo wnttendsnt::ztft? e?lfeoggsegsfe Code would adequately provu:ﬁ :;);
into. With e amefl din ;he new Insolvent Act, I t.hink that no pow;elr c:)mld
the caso of th_e debtort,'t?:n the Court, or, if at all, certainly not un}ess {h: cond
be giveﬁ]tochu:tt:hzf 1:is available estate would realize 50 per cent. for
satisfy the Cou (

body of creditors. ds the interests of the creditors, I think, in the first IP;?:&
Secl‘mg;st? :-ig:rb:tween cases of Bankruptey andscase; oglnsfg:x:? 559 and

that al netion This will require Sections 8 and 9,

be completely got nd-‘-;f;o g: l:f :;glexisqﬁng Act to be altered. In aus:u:i}:)::ze:na;
60, and also Sections tions 8 or 9 of the Statute 11 Vict,, C, 21’01'. lfy lf Insolveng
are provided for by Sec6150 any creditor should be authorized to petition t ehn e
3 of Act XXVIIL Oi}i tliat ty;e estate present and future of the dei)f:;r sazs apon
Court for & dec]al'fl llj\cs‘cmce or in Trustees to be ckosen by th.e orest UrS, n ﬂ;e day
vested il'l the Oﬁ:xcm tit;ole no;ice should be issued to the creditors. p:vithin the
the filing o.f such pe e ’the Court would decide whether the case came 1o thorotn
appointed in su(ih noh lt :n anner the estate should be Wouf]d up, bel.ng '%mtisn of the
Act, and, if so, in wha sority of creditors. "he collection and dlstr:. U nd distri-
by the wishes of the n;:x]e Assignee or Trustees ; and after sucl} collee 1on; btors, or
estate should be left to fcient had been collect2d to pay tw?-thuds of thed eal ‘:): ,the
bution, or as soon as sunt of a majority of creditors both in number an h'vh h’ould
at any time upon co;l seized ifit should think right, to givea final ord;rl,) :V ul:xic; bad
Court should' be aut orfter ; cquired property cf the debtor fron? t}]l ebts wofcourse
operate to fhscharge; roved under the Insolvency—provision being, but 20
been, or mxg}}t have fj;il:(’)xz in England, or elsewhere out of Bn.tmh Indbta, ti 1:13 86
made for notice to cre tered up to affect fatur> property, as provided by Sec i(x);ation
judgment chould bo etnA(:;t As to the declaration of dividends, and the E{{alt:l should
and 87 of the Pre;en arti.es touching the debtor’s estate, more power, fit ;n ’tion of
of the debtt:i:l(l): gﬂ::ifl Assignee than the pwse; b At g'we:c.)rn')r l:;d i(}z:?xamina'
be given ERTY] eless and expensive 1 :

the divide nd. by th: Szll:ir:gltiil: 1ess:;"a,t:als is little better. The prmcigal f;in‘;t ﬁ(::
tion ° fa vylm?ss ° enerally, is to obtain. information for  the gu : :n; founded
such. examl.natlon, g it seldom happens that any or_der of the our o
Official Assllgnef’t’ ;Z an order giving the Official Asmlg;a]e; ltizv:e ;0 ;?311 the exer-
thereon, unless1 . e gsignee shou 8

legal proc?edings. .I tt};::{;t;itgf,ﬁv(:iﬁlfut fmy applicati.on to the ((3;1:)1:, at:i:ﬁf;
cise of a discretion mt rhaps as to carrying on the business of the f386051‘) biect
similar powers (oxcept pe ferged upon the Trustees by Act X.X VI of 1 31’ . dJ 32
bog ren to vor of a‘}rﬁeii"io the Court. ~'This will affect Scctions 28, 29, 31 an

toa like power

of the existing Act.

¢ the Ordinary Criminal Courts, and be
inflict punishmeflt -Sh(;uclgarl':e:r:xf f;i::gd tSoections 50, 51, 52 and 5:.3 of g:)e ax::s;x(l)t
tried as other crlml;]t?aration to meet this view. Further, as to Sectlonﬁ;67 relating’
o Dol l‘e((li““e avidexs for these offences ; and as to Sections 65, .gG,Of t’h Joutts
o e ? y fe Kl:t)orney subsequent legislation has alread.y got rid O oration
t(1)1 Ylf: rs;:tsi:ns which re’late to Bankruptcy in England wﬂl requir
a .
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" order of discharge should not, in his Opinion,
" a majority of the creditors, untll the estate

|
adapt them to the altered state of the Enghsh law;
though I have indicated the particular Sections of t
du'ectly affected by the changes suggested, it is cle
ly re-modelled in order properly to carry those
. The Chief Justice has requested me to add th
concurs generally in my suggestxons and therefore
a separate answer to the letter addressed by the Go
to observe that, considering the alteration of the 1

and I would further say that,
he present Act which wouldbe
ar that the Act should be entires
changes into effect. 7
at, having read this letter, he
thmks it unnecessary to write

aw as to unpnsonment a final
be granted upon the mere consent of

should have sufﬁce to pay about one-
third of the debts

' Iizd. 7. I Baras,

vernment to him ; but he desxres .

it L

To

" No. ///57 :

The Secretary to the Government
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