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Proceedings of the Madras Government, Judicial Department
12th July 1865.

Read the following papers :—
No. 66. From A. P. HOWELL, Esq., Under Secretary to the Government of
India, to H. BIRDWOOD, Esq., Secretary to the Government of
Bombay ; dated Fort William, 28th February 1865, No. 1929.
Hame' Neparte=o4 ¥
Judieial, A 3
[ am directed to acknowledge the receipt of your letter, No. 3853, dated the
90th December, and, in reply, to forward, for the information of the Government
of Bombay, the accompanying copy of the Opinion of the Advocate General at
Caleutta on the course to be adopted in vesting Subordinate Magistrates with
under Sections 22 and 23 of the Criminal Procedure Code.

No. 1930.
Copy of the above correspondence forwarded to the Government of Fort Saint

powers,

George. y
(Signed) A.P. HOWELL,

Under Secy. to the Govt. of India.
From T. H. COWIE, Esq, Advocate General, Calcutta, to A. COLVIN, Esq,, Under Secre-
tary to the Government of India; dated the 21st February 1865.

I have now the honor to submit my opinion on the poiat, raised by the letter of 20th
December last, from the Bombay Government, as to the course to be adopted in vesting Sub-
ordinate Magistrates with powers, under Sections 227and 23 of the Criminal Procedure Code.

2. In the first place. [ have to state that tha Natifisation hy the Governmant of Madras
ander date the 29rh November 1861, was, fn my opinion, wholly inoperative, on the ground tbg;
it was issued before the Code came into operalion. It was not until the 1st January
1862 that the Local Governments becamo vested with the powers conferred by Section
93 of the Code, and consequently such powers could not be exercised before that date.
Itis to be observed, however, that it by no mesns follows that the Joint, Assistant, and other

Subordit ate Magistrates of the Madras Presidency have been acting illegally in passing sen-

ténces under the 22nd Section gf' the Code. For 1 presume that, in every instance of an Assis.
tant Magistrate being agpointed, the order of appointment did, before the passing of the Code,
and does now, specify what are the powers which such Officer is to exercice ; and I supp ose
the case is the same &s rezards the appointment of many, if not all, Subordinate Magistrates.

Ard as regards Joint Magistrates, I apprehend that they have always held and exercised the

full powers of a Magistrate.

3. If this is so, what is the operation of Section 99 of the Ccde ? Tt doesnot (as T under-
gtand it), in speaking of © the powers of a Magistrate,” and ““any of the powers of a Magistrate,”
refer exclusively to such powers as may be conferred by the Local Government under Section
23 ; and, on the other hand, Section 23 refers (though not exclusively) to the case of a person
who is neither a Magistrate nor a Subordinate Magistrate of either class. And I think the same
Seetion, in speaking of the * powers of'a Magistrate or of a Subordinate Magistrate,” must be
understood as using the word”* powers,” as referring to something existing independent of the
I sense in which the same word is undoubtedly used in the

Act, andin the same broad and genera
90ud Section. So that, even in the absence of any Notification or order of the Local Govern-

23, an Officer (under whatever title) authorized to exercise all, or less than

ment under Section
ld be competent to pass sentence under the provisions of

all, of the powers of 2 Magistrate wou
the 220d Section.

4. 1 have gone into thig collater
Notification leads me 12 doubt whether the Sections in question of the Code have been
clearly understood.

al point at some length, as the laﬁguagc of the Madras
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— 3 : COPY —OPINION.
The Notification of the 29 h November 1861 appea-s to me to be totally inoperative, Ist,
because it‘\phii‘an act done before the Criminal Procedure Cede, which alone could have author-
liged it, céﬁ;ﬁ,,.;i:ntq operat_iﬂpn‘;, secondly, because 1 do not thiuk that any such general Notifica-
tion is contemplated by Section 23 of the Act.

R the Advocate General of Caleutta in th'nking that the acts of the Magistra-
”'.,Pr'fdbednre Code came into operation are not illegal, because it appears to
'.”,,!’!.‘9; are severally appointed Magistrates, and Subordinate Magistrates of
d class, have ipso facto and ex v terminorum power to act up to the jurisdie-
espectively, by Section 22. '
ts to me to be purely personal, and to be irtended mainly to provide
mstances which may, from time to time, render it necessary or expedient
“"g'tésgvj‘vith' Magisterial power ; although I think the words of the Sec-
sh to cover such arrangements as the Government may think fit to make
g Magistracy.

'gtv_@oi'ﬁ;ﬁéfmindividual persous, I think that their powers should, in “each
reed. I observe that this is done, by reference to the Fort Saint George

— ————————

5. Iam of opinion tkat such a general Notification as that issued by the Madras Govern-
ment would, if now issued, be operative, under the 23rd Section of the Code, as regards all per-
sons holding any of the offices specified in the Notification at the time of ils issue ;, and that,
whether the appointment to office had been made by the Logal Government, or bY the Col'ecier,
or Magistrate of adistrict. As regards either class of Officers, the Notiication would spply.te .4
an existing hady af pereang and wanld sa atoartain tham that it wauld not be ““M@tg*‘
each separately. The powers would be conferred on each Officer prrmnally. though h;’ﬂ,w”
not expressed. But this is a very different thing from an attewpt by the Local Government bt
attach the powers in question 10 the office. The 23rd Section does not seem to warrant avy
thing of the kind ia its use of the words ** any person” and * sach person ;™ on the contrary those
words seem to point to something exceptional and occasional, and to the exercise of the power
being guided by the particular circamstances of the case. No doubt the Madras HW‘“””
framed in very reasonable terms ; but, so far as concerns the principle involved, it dm\npuhﬁﬂ
from a Notification conferring ex-Officio ‘on all Officers, exercising or to exercise any “’uw
powers of a Magistrate, the full powers of a Magistrate of a district for the purposes of the Act

sod in this way the distineti : 2 =4 : d n i - '\'éﬁ-aiwii 8 :

oy lin"e lsunfct;:m comtemplated in the 22nd Section mngh(;barﬂ.l Tofm! \ e, Guze.i_fé? I do ot recommend any fresh general No.biﬁca.tion, such as is pointed to in Mr.
B35 s m;‘::s; 0 bht 1st paragraph of the !eltcr“fro.m ‘theo gum?::,ﬁip"&fg; 'd ‘ 5 C'om'@ ;ﬁgi?'iﬁafragmph'5;‘”but think that the appointment of each Magistrat.e should speci-
oy 1 hat am ‘nguous.; but I.underahnd t?e District Icl:ra.‘ Qﬂéﬁw.» bl'i‘ ﬁoall’j‘iil;ﬁ ‘.bi,{;powers, and yzirh_rgference to the other referef)ce connected with this case, I
from ihs s .ce;sowzﬁ Y thfm flp pointment not directly fr.n m the : “r he Code (1h‘“ ; think such mpfntment, when it,re’,_l@gs to a Subordinate Magistrate, should confer the power of

gulations), such' principal Officer can vest in the Ollicer PP : ercise such powers. " 5

powers of a Magistrate, the order of appointment should specily what those wwm‘ 2 eurcw:’ "(jlfl-’ ‘ i i . (Sigued). .J.B. NORTON, ;
m'—PN‘”b‘y. they would be those of @ Subordinate Magistrate of the #nd mﬁ_!‘.f—';mh" 4 Qstﬁjpr:im Y o G Advocate General
Officer so appoiated could then sentence, to the extent of one month's imprisonmel?ﬁ and " - ' R FOS o (True Cé‘%;)-'-‘ T S el o ‘ g

50 fine, without ANy Oraer rrum the Lovsl gyvermoent.  Dut wheie uv suchs P R
ferred by the appointing Officer, the appointee cannot legally exercise Judicial powers under the
Code, except by the express authority of the Local Government, given to such. bpp@i@ﬁ!ﬁ_ﬂ
sonally under Section 23. There would be no legal objection to issuing general DNotifications, .
yearly or half-yearly, applying to the Officers for the time being ; but gmh.im"’“b’t‘
::1:);030. bardly remedy the difficulty, or, if at all, ovly in l'm t'i'iqf‘ tﬁd h?“w

~(Signed) J. R. BOYSON,
- 3 o Government Solicitor.
» TuEREoN, 12th July 1865, No. 970.
iven by the Advocate General, the Governor in Council
ﬁture, on the occasion of every appointment to the office
uh-Magistrate, the Magistrate of the District will submit

7. Ireturn the enclosure received with your letter. : i & o R f,s‘o--appointed, i oot that_thé'powers hidi

Referred to the Advocate General for his opimion. =~ . o of Criminal Procedure may be specially conferred

(Signed) A.J. ARBUTHNOT, % : 7 Go .-_p,:,;qﬁiéer should be permitted to exercise any of the

Forr 8a1¥T GEoRGE, Chief Secretary. powers of &‘:"Mggwhfgtg&ﬁggﬁf}t’héy shall have been duly conferred on him by a
12k April 1865, 1 Notification in the Ofﬁcgalﬁmwe :

" 3. 1In future, every officer appointed as Assistant Magistrate, or Head As-

sistant Mag"xit{ate,dwhether permanently or temporarily, will, in the order of
appointxxx__grxvtf,‘:ﬁfé"sp’*ééifﬁly invested with the powers which he is to exercise under
the Code of Criminal Procedure.

No. 67.  From J. R. BOYSON, Esq, Government Solicitor, Madras, to the
H?norable A. J. ARBUTHNOT, Chief Secretary to Government, ]?‘ort

Saint George ; dated Madras, 27th April 1865, No. 207.
I have the honor to acknowledge the Order of Goyernment noted in the margin
(with its cuclosures), relative to the course

(True Extract). ~

Dated 12th April 1865, and endorsed on copy letter from

Uader Secrat ! - .
the Go a7y to Government of India, te Becretary to 0 be adopted for yesting Spbordinate

- Goverament of Bombay, dated 25th Fe . s
i e T Magistrates with powers, under Sections : :
92 and 23 of the Criminal Procedure gelief Secrelarys
- Code. To the Magistrate of -
- 2. I submitted the papers for the consideration of the Advocate General, with ,, Government Solicitor.
whom I have also conferred ; and, ,, Revenue Department.

3. I now forward : =od : eturn closur
above noted. ¥ 005 of bis RN, W0t 7 the order and en e Exd. 1. H. Baroa,
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