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Praceedzng: of t/ze M’ adra: Governmcnt Judzc:al Depariment,

124k July 1866..

S : .
- i N e

——

. Ré“ld the followmgpapcrs' SRR : : : .
I\o 62.. From W.. ROBIN“.O\I qu Inspector General of Pohce ‘to tho

Honomblc A Jo ARBUTHNOT - Chief Secretary o Govemment Fort
o.nnt (}eorge dated Madms 30th Ma.rch 1865 No 870, - - -

Gonenl Department.” ~~ <7 i

(;“

Scsslon Judgé of Chingleput, dlrectmg

.-

'1\-—

-, niitled, in 'the ahsence of the Tahsﬂdar—-Sub—Magwtrate, by tho qhenstadar Actmg
:ns qub—Mnrrlstmto under the order of Government. - -
. The Supermtendent of Pohce had very’ propcrly re—arrcsted the pnsoners ;
'but the cases cannot now, I fear, be tried before the adJournment t .
- 4, The Mugzstrate is ubsent ns mll bo observcd. f ‘_ _

" the file of the Tnluq Magistrate of Tiruvallur, -

) ; 3 lOLh March 1865 No.bcr s -"'»' A
. of those Sub-Magistrates in the Zillab.—

“Ar'

Ist;

3 wnh powers to hold the prel:mma.ry inquiry i ‘into cases triable by the Qourt of Sessfons. N
i 2nd;  Who have’ been empowercd by the Local Government, under Secnon 38 of tbe'

Cnmmal Procedure Code to hold such an inquiry.
. *2. The District" Mngntrate has mcrely given u lxst of twelve Sub-Ha.gistratu in: thls

B

“ of the Code of Cnmmal Procedure, ' and stated that the Tl.lnq Shemtadar: too hold prelmu-
nary inquiries in the absence of the Taluq Maglstrntes '

3. The Acnng Session. Judge observes that no powcrs are con!crred npon Sub-Mngutrates A
. by Section 336, ‘It merely :pecnﬁe: ‘the Courts” upon which. certam work is to be thrown, and
* thus relieves oﬂicen who already possess the powers in question of & doubt a8 to the way in which -

o " they should be exermsed,' They are directed to commit to the. Session Court all” cases of o

certzin Lind; and to use their. discretion as to cases of -another. kind.. Tbe Sub-\laglstratcsﬁ
alone are named, because they n.lone ba.ve above tbem sevenl courts whlch are competent to try'

;' the cases in qucstlon ‘ z R :
! - 4. If any particular Sub- )In.glstmte has powcr to commlt. be mmt have reccn'ed 1t under
some other provisions than this: he must bave been . ompowered by the Local Govcmment

! under Section 33 of - tbo Criminal Proecedure Code, or have been vested with it by somo. otber o
.1t is clear from Secuom 276 and 278 that there may be Sub- -
Magmntes who have not powar to commit, but it scems to be lhought that from the enactment
of Chapter 21, there can be no such officers in . the Prendency of Fort Saint George. - But ifit -

/ . - had becn the object of Chapter 24 to give the power to them all, this power would have been B
P ~ ‘giveninso many words, and the heading would bave been ** Of Sub-Magistrates in the Prendency .
' It is the Couru that are pecuha.r to thu I’rcndency, aud not the powep,"".

" law for the time being in force.

of Fort Saint George.” -

! .
R ) .

g ‘ of Sub-Magistrates. E

I have tho honor to subuut the accompcmymg Extruct of Proceedmrrs of t.hc o

Dmd auuna am ind.wt. - the -release of prisonery committed by
RS :—‘ .;‘: ;,‘ * cerbam Sub-Mamstratos of that Dlstnct ,
B TR I S B S fortrml

M ar Tho ‘cwo casos in Wluch the pnsoncrs have: been felcased had b{en com. |

‘xProceedmgu of the Selnon Court of Chmﬂleput, dated "lut Marrh ISGa ‘\To 52, . R
 Read * Re:ults of, mqmry m “the Reguter of prelsmmn.ry mqmne.n in' Now O(and 29) 1865 on -

Read also the retum’ mada by tbc stmct Magistrate, to tha Proceedmgsf of t}m Court‘
mole ahting ‘that ““no-: commlbtal will: bc received - -

Lo "from any. Sub. M;gmtrato whose name does-

) :m: Felmmy ": PR Xt not appear in.the list called. for, viz,, a lut:j Ny

Who are vested by any law now in force other than the Criminal Procedure Code,' -

Zillah, “who hold prehminary inqulrles, under the powen vested in ‘such oﬂicers by Section 356

T T Y T e e e A i

Bl
Lo '
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;2 B Proceedings of the Medras Govcrnment Judlczal Dcpartmcnt

12th July 1865,

S Nt et o e A e e e P e ko iy A

5. The District ‘\Ia"istm.te hnmﬂ failed 1o show !
" has power to commit to the Session Court,
f snd a warrant is issued to tho officer in charg
- mers committed in the case above referrod to.
6. To prevent a failure of justice, the Acnn"
i tor of Palice that they are about to bo released,

the Court canrot reccive commitmerts from thenr;
0 of the Jail for tho imisediate releases of the priso-

qession Judge kas waroed the Court Inspec-

~ (Sigacd) J. G. THHOMDPSON,

Acling Scssion Judye.
Prococdmgs contmued Marel 27,
7 Thcse proceedingy have

ment, quoted by IhL District Magistrate, might

f' © 16tk October 1860, Ko, 1846, Rav
. vreoaa D be procured from the oflice of the Joint Ma"ls-

oplrtmcut.

-I nrder is forlhcommg, nor any olher bearin

- the case will be too late for the April Sesi
- Head quarters, it was thought ugeless 1o writo to
 that there was a dlfﬁcult_y in obtaining it

8. The Acting Session Judge forgot to remark j

‘ “subjectin the rules of pracuca wust be taken to refer, like S
- ’

; of the power to commit. " They are not to 1,
I © understood
. that every Sub-\laghtrate bag the powar e

¥

3 on tho sabject; so this must be issued 4t once, oc

ection 356G, to olficers in posscssion

(True Extract).

(Signed) 7J. G. Tnoursov

Acting Se ,
(True Copy). cling Session Judye,

(Signed) 1. G. THHOM PSOY,
To the Supcnntendent of Mnfuml DPylice, llaJras Dwtnct 4‘f€fm:7 eesion Judge.
(Lrue Copy).
(Signed) W, ROBINSON,

Inspector General of Pulice.
Referred to tho Advocate Gencrn] for

-ence made to him on tho letter from tho 1
Indm, undor date the 28th February last,

(Signed) A.J. ARBUTHNOT,

l?t}z April 1865 :
: Clief Sccrdary.

No. 63. From J. R, BO\SON Es

‘Honorable A, J. ARBUTIII\OP Chie
‘Saint George; dated Madras, °9th

April 186! Q
I have the honor to aanowledn(, 005, To. 213,

Pulios to Government, dated 30th March 1864, No. 670,

trates to hold preliwinary mqumcs in

cases triable by Courts of Sexsions.
2. I sublmttod the papers for the i
. considcration of tl » General, witl
| shom T havo conforred ; and, n 10 Advoeatc General, with
3. Inow forward a co

above noted. vy of bis Opinion, and return the order and enclosurces

e .
F e e -

1at any Sub-Magistrate in this Ziilah

e been kept back (1) now, in the hope that the Ordcr' of Govcrn- '

frate or of the Talug Magistrate, Dul no Euch -

sion,  The ])MncL Magistrate being away from hLis
him for a copy of the order, when it was found :

i paragraph 4 that thc orders on this °

declaring, in opposition to the Code, ~

Lis opinion, in conncction with the refers ;
Inder Scerctary to the Government of

5q- Government Solicitor, Madras, to tho :
[ Seercdary to Government, Fort

the Order of Governinent noted in the
Onder mads on lettor from rmmm General of Mofaryy  TMATEIR, (With its enclosures), relative to ."
the jurisdiction of Subordinate Magis-

Pr oceedm Jof the ﬂladra: Government Jud:ct’al Department,

,/'3’

A 12th July 1865

s .
;S X

COPY—-OPINIO‘I L

I azree with tho Acting SB!SIOD Judgo of Chmgleput in lm conskructxon of the Codo of Crim-

inal Procedure.’
2, The subject is very fo.r from bomg freo from doubt as pomfed out in the Ietter from tbo

~y

Under Socretary of Governmont of India to the Actmg Secrctary to the- Govemment of Bombay,

© dated 15th Mareh 1862, No.1395. . = = : L
3. If Chapter X1II of the Code stood alono, there wotdd bo no (hﬂiculty ; but itis lmpoasl- :

ble to read Sections 173, 116,.,43,..46 and 278, without ~seeing that the Code contemplates.

Suberdinate }Ia"mtmtcs who arc rob competent to comrmt c&ses for tnal to the Sessions

1

Courts. '
4, "Why this ahould be, I do not very clearly undorst&nd Tt s easy to sce that the Legl_s

lature may have thought that all Subordinate Magmtmbea mght not ‘be safely trusted with euch
powers ;-and that it was expcdlcnt to leavo. to the (Jovommont the sclection of such, as, from its
" knowledge of their qualnﬁcataons, it might deem fitted for the dlscharge of this peculm.r duty
" But the wholo of this class of the Magistracy is trusted by Scotion: 22 with higher powers than

thoso of mere preliminary i inquiry and commitment, functions purely m.xmstena.l
- Still the Legislaturo has drawn the distinction and it ‘must be observed.

G I think €hapter SXIV docs not veﬂt the' Sabordinite Mugxstmcy with any power not
otherwieo created, of making prchmmary mqmnos and commxtmont, but pomts out on]y to'e‘

what Courts such Manstmtcs having such powers, aro to commit; - . S
7. Very grave inconveniencos may arise from the present stato of thmgs In tho case under

eonsideration, the Sessmn J udgo has du'octcd the release of the prisoner, although. his immediate
re-apprehension will ‘obviate any other conSequcnce than that of delay. - But thcro must havo boen :

many illegal commlt-mcnts as to which the less that is said the better, -

8 I amof oplmon that the Government must confer. on every Sub—Mn.gxstnte who 1!; o

intends should commit cases, that express power under Scction 38.  Section 22 it will be observed

contain® no refcrcnoetothe Mtuuhnal power of Magwtmtcs, xt s conﬁned to thou- Judn_ml :

Jul‘lSdlCtlon

I think that tho prop-er course is for the Government to have s hat preparal of all such‘
enstmg Subordmate Magistrates as it dcau'cs to invest with the powor of comzmtment, and to'

confcr on all such, 1nd4ndually, the powers under Section 88, .
10. It is not necessary that this should be done by Notification in the Gazetto It is true

that it might be 1) eﬂ'cctcd by.a gcncml ordcr naming the several Magistrates to whom |

the order was to apply. . But tlns would or might have the effect of callmg attention to previous
commitments, the legality of which might be called in quostlon. It is not necessary that- tle

Public should bo made acquainted with tho names of the Sub-M agistrates invested with the power
to commit, notmthstandmg that it is necessary for the protcctlon of the Magistrates tha.t they’

shou'd Lo formally invested with the powcr Tt may savo a littlo trouble to give them the power

wno flats by & public order, but I think the more expedient course, reference being had to- what

has occurred, will be, to draw up an order for each’ Sub-Mugxstmto who 11: is mtendod shall com-
mlt and despatch it to him m(hﬂdually

11, In all fature appointments it will be neccssnry to taLo caro thnt the power to commit is
expressly conferred by the order of appointment, whenever it is intended that the particular Ma-

gistrato is to commit under the Indian Cnm.uml Code, and sm:h order mll as, heretofore appear- _

in ordinary courso in the Ga.zotto. ‘
‘ (ngnod) J.n NOBTON,

25tk Aprﬂl 1865. Admcate GmraL

(True Copy)

(Slgnerd) .r I. BOYSON, |
Gournmcnt Solm(or
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4 Proceedings of the flfa?lra: Gorcrnmcﬁt, Judicial Department,-

, | | 12¢h July 1865
‘No. 64, Proccedings of the High Conrt of Judicature at Madras, 24th April 1865.
- Read letter dated the 315t ultimo, from the Magistrate of the Madras District,

Tequesting instructions ag to the power of Subordinate Magistrates to commit to the

- Court of Session, :
“With this letter the Magistrat

g o of Madras subﬁnits an extract from the Procced- -

ings of the Session Court of Chihglcpi;t, from which it appears thai the Acting Scs-

~ sion Judgo has declined to receive committals from the Subordinate Magistrate of .,
pecially authorized to commnt
Criminal Procedure,. Scetion 356G,” the Acting -

- the District, on the ground that they have not been s
under Section 38 of tho Code of

+ Session Judge observes, “ confers no powers upon Subordinate Magistrates. It

- merely specifies the. Courts upon which -ccrtain work is to Le thrown amnd ‘thus
:rvrelxov‘es officers, who qlrcady possess the powers in question, of a doubt as to tho
“way in which they should bo exercised,” o ' _ ,

- 2. Tho High Court aro unable to concur ‘in the conclusion at which the Acts

ing Session Judge has arrived. It is clcar indeed from Sections 88, 276, aud 278,
‘that Subordinate MuglstrthS n general havo not, by virtue of thoir app@o»intmcnt,

shows that persons may also be
commit “by any law for the timo being in foreo,”
whether Chapter XXIV is such a law, and if so, w

) 0% ifficient to give to all Subordinate Hugis-,
trates in this Presidéncy the power of committal. The words quoted are followed

by no qualification such ag is contained in Scctions 273, 276 and 278, If Sce-
“tion 356 had been gencral in its application, . there would have been good ground
for saying that it regulated only the course to be pursued Ly Subordinate Magjs-
trates who wero- otherwise empowered to commit. But it is clearly a special law
limited to this Presidency, -and the mero fact of itg being embodied in’ the Codo
cannot remove its exceptional character, or alter fho effect of its language which is
‘not in any way inconsistent with tho operation of Scetions 38, 276 and 278,
8. ,The High Court are, therefore, of opinion that gll Subordinate Mogistrates:
o Proceolings 23rd Deeembu isei, and 28t} March 1853, ~in tho Madrag Presidency  posscss the'
. powersin question, by virtue of their ap-
pointment. It wasso ruled on two oceasions® by tho lato Sudder Court, and this
construction has becn acted on throughout the Presidency - ever . sinco tho . Code
camo into operation. In theso circumstaljnces,'tho Acting ‘Scssi‘on J udgo should not
‘have adopted tho extreme step of directing the releaso of tho Prisoners committod
for trial, without first communigating with tho Iligh Court. .
' S (True Extract). _
(Signed) | P. P. HUTCHINS,
. Registrar, dppellate Side,

e P U U S
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Proceeding: of the. Madras Goverﬁme}zf, Jiidi'éidl Deparlment,
: ‘ : 12tk July 1865. , _

No. 65. - OrDEE THEREOK, 12th July 1865, No. 969, -

imi inquiries, and to commit persons to tako thejr
ompetent to hold preliminary [ndutries, anc o commit persons ¢ 2
:iilcbefgfe the Court of Session, Wi‘thout.hawng been Wy_ authomed to com-
mit under Section 38 of the Code of Criminal Procedure.; e

by Government, under the provisions of Section 38."

“Subordinato Magistrates in this Presidency. Under these ‘circumstances, the

SRS TRL RS . A;J. ARBUTHNOT,

The forégoing papers relate to the question whether Subordinate Magistrates

2. The Advocate General is of dpinion that Subordmatemagumt% cannot -
legally oxercise this power, unless it shall have been expressly conferred upon them

" 3., The High Court, however, in_their Proceedings "of'th‘? 24th April last, ‘
have ;r‘uled,‘ that Chapter XXIV. of the Code gives the power. in question to all

Govornment do not deem it necessary. to adopt the °°uf39_ﬁnggest ed in p phv |
* 9 of Mr, Norton’s opinion.” o v S ‘pa.lagm'

L-A

a -

S Tt T Chif Secretargs
To tho Tnspoctor General of Polica, ~
| e GOVGI. rnment Splicitor. .
» Mag gis trato of -~ -
}Exd'.'J.mnum.] LT N
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