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Proceedings of the Madras Government, Judicial Department,
ik June 1865.
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Read the following papers i—
No.71.  Proceedings of Government in the Military Department

Communicaiing the case of a Pensioner, )

Shaik Bauben, whowas tried and con- |
vieted for thelt, in view to the Session }(D&ted 11th April 1865, No. 1397).

Jadge of Sulem heing called upon to
re- mve&tluato his case.

—

Referred, accordmn'ly, to the Session Judge of Salem, for his opinion.

Fort SAINT GEORGE, (Signed) J. D. SIM,
22nd April 1865. Seeretary to Government.
No. 72, From H. E. SULLIVAN, Esq., Acting Session Judge of Salem, to
the Honorable A. J. ARBUTHNOT, Chief Secrctary to Government,
Fort Saint George ;*dated Shervaroy Ilills, 13th May 1865.
I have the honor to acknowledge receipt of the Order of Government, dated
11th April 1865, No. 1397, calling upon me to report upon the case of Pensioned

Private & ~onvicted by the Head Assistant Magistrate of Salem of
theft by a serva: nder Section 381, and sentenced to receive thirty
lashe:

2. A peruswt of the record inclines me to think that the prisoner in this case
suvwid have heen indicted under Section 408, rather than under Section 381. As a
servant of the Railway Company, he was entrusted with a certain quantity of oil
for a particular purpose, which oil, it was alleged, he dishonestly misappropriated,
thus committing a Criminal breach of trust, as defined in Section 405.

3. With reference to the question as to whether there was suflicient evidence
to convict on on indictment framed under either of the Sectioms, it is extremely
difficult to form an opinion, when the evidence has been given before another Court,
as its value very much depends on the manner in which it is given. Idonot:
however, that I should have convicted the accused myself on the evidence adducuu,
for the following reasons :—

Tt is in evidence that he gave the full quantity of oil issued to the Engine
cleancrs, and there is nothing to show that any of it came back into his possession.
The 2nd and 3rd witnesses depose that he directed them to return to himn any
surplus, and, in his dcfence, the accused admits that he gave' this order with a
view to returning the uncxpended portion into store, and there 1s no evidence
to show that this was not his intention. The 1st prisoner, Karayan, was detected
with a portion of the pilfered oil in his possession, which, /e snid, he was taking
to Shuik Bauben’s house, by order of the 2nd prisoner Syed 1. Both the 1st
and 2nd prisoncrs, the Head Assistant Magistrate states in | v of
the grounds of conviction, plead guilty to their share of the transuction ; but
it is hardly necessary to point out that their admissions; though the best evi-

deace possible against themselves,. could not: be received against their (supposed)
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Proceedings of the Madras Government, Judicial Department,
9tk June 1869.

e o i
PO U

accomplice, Shaik Baubeu ; but, apparently, it is on these statements that he

was convicied, whilt K. md Syed Riza, who by their own admis-
sions were suiity, were discharzed.  The 4th and 5th witnesses deposed that they
detected K;:; ‘ bottle of oil to Shaik Bauben’s hov Tk #hew hiad
only his (K ) word for this. Had- they followed him,

Bauhen reecisy i oil from him, the matter would have been d}x o
moreover, be remembered that the witnesses for the prosccution are .811 Lngn.le
cleancrs, and under the orders of the Maistry, Shaik Bauben, who may, m the dis
charge of his duty, have given them cause of offence, so that their evidence sh.ould
have been xeceived with caution, esi)ecigxlly as it is difficult to conceive wh_y, ﬂf he
was dishonestly disposed, he did not retain a portion of the oil beforn iweming 1t o
the cleancrs under his supervision.

3. Iad the case come before me, I should have - convicted Karayan and Syed
Réza, and have acquitted Shaik Bauben.

No. 73. CrpEer THEREON, 9th June 1865, No. 832.

The foregoing letter from the Session Judge of Salem is cOMMUi.nvvess -~ the

Military Dopartment, with refercnce to paragraph 2 of the Oxder in that Depéﬂh
ment, dated 11th April last, No. 1397.

(Truec Extract).

Chicf Secretary.

To the Military Department.

£xd. J. H. Burns,
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MILITARY DEPARTMENT.
PROCEEDINGS oF THE MADRAS GOVERNMENT.

Read the following paperft—
po Superintendent of Pensions, Fort Saint George, 20th March 1865,

From the Acting Sup

No. 4142 ; to the Secretary to Government, Military Department.

With reference to paragraph 72 of the revised Pension Regulations published
in G 0. G., ¥o. 187, dated 20th August 1848, 1 have the honor to submit the
following eircumstance for the information and orders of Government.

9. Pensioned Private Shaik Hoossain, No. 39,704, of 2nd Class, was sentenced
by the C:111t01u11é11t ‘Magistrate of Bangalore to three months’ simple imprisonment

on the following charge i—
« For having on oF about the 19th November 1864, at Bangalore, being a

«« gopvant in the employ of Prosecutor, did commit theft by dishonoestly taking away
« from the liquor ‘godown of Prosecutor, one bottle and onc pint of Pale Ale the
property of the said Prosecutor, and that he has thereby committed an offence

punishable ander Scction 381 of the Penal Code.”

3. Tehas bheen since released, having completed the term of his imprisonment.

4. By the Register of this Office he was Pensioned from 11th May 1860, on
wrnth Tt no information regarding his service and character is on

Rupees 4 77
recor!
i .co is herewith forwarded.
- from the Criminal Calendar of 1864.
Crime. Sentence.
S Mr.6Ta. . T Tho-Goart: finds the Pri-
- Nov. | ; WD, | avureoet . | soner guilty of the
i ; lore, being & scrvant in thei charge, viz. of theft as
der Sec. 381

i ; employ of Prosecutor, did| a gervant un
commit theft, by dishon- | of the Penal Code, and
cstly taking away from the | sentences the said Shaik
Jiquor godown of Prosecu- Hoossain tothree months’

i tor, onc bottle and one pint simple jmprisonment,

of Pale Ale, the property
(Signed R. A. COLE,

of the said Prosecutor, an C
that he has thereby com- Cantonment Magistrate.

‘ mitted an offence punishable
, ander Scetion 381 of the

TP enal Code.

- —_ (True Extract.) ‘

saxcaLork Pouice COURT, (Signed) W. HILL,
Cantonment Magistrate.

7th March 1865. R
of Pensions, Fort Saint George, 20th March 1865,

From the Acting Superintendent

No. 4143 to the Secretary to Government, Military Department.

With reference L0 paragraph 79 of the rovised Pension Regulations published
in G. 0. G., No. 187, dated 99th August 1848, I have the honor to submit the
following circumstance for the information oand orders of Government.

9. Pensioned Heir Lutchmee Davey, No. 10,369, of 7th (lass, was sentenced
by the Cantonment Magistrate of Bangalore to two yoars’ imprisonment, with suit-
able labor, on the following charge :—

« For having, on of about the 22nd February 1863, at Bangalore, commit-
ed theft of one gilyer wristlet off the hand of the grandson of tho Prosecutor, a nd
that she has therc‘i)y committed an offence punishable under Section 379 of the

Indjan Penal Code.”

|
|
|
|
|
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3. She bas been since released, having completed the term of her imprisonment,

4. By the Register of this Office, she draws a Pension of Rupees 2-6 per month, o
from 7th July 1859, on account of her late husband, Store Lascar Hoonoor, of the ~

Ordnance Department. *
5. Acopy of the erime and sentence is herewith forwarded.

Extract from the Criminal Calendar of 18G3.

: | Date of suit" :

filed.  |Prisoner. | Progecutor. Crime. Sentence.

Criminal
No

“tshe, onor about tiie 22nd [The Prisoner is thercfore
| i ebruz}ry 1863, at Banga- | sentenced to 2 years’ im-
| i lore, did commit theft of| prisonment with suitalle

I one silver wristlet off thel labor,

hand of the grandson of
¢ the Prosccutor, and that| (8d.) C. PEARSE,
. she has thereby committed | Cansonment Magistrate
| an offence  punishahle
1 under Scction 379 of the
i Indian Penal Code.

©
N

1863. i23rd|Lutchu
Feb. Davey.

(True !

B .
Baivoinin Ll UL L;T,}

: caigued; W HILL
Tth March 1865. et LT,

Cantonment Magistrale,

From the Acting Superintendent of Pensions, Fort Saint George, 20th Mavch 1205,
No. 4145 ; to the Secretary to Government, Military Department.

With reference to paragraph 72 of the revised Pension Regulations published
in G. 0. G. No. 187, dated 29th August 1848, I have the honor to submit the followine
circumstance for the information and orders of Governient °

o 1 sben, ¥
by the Joint Magistrate in charge of Head Assistant Magistrate’s Office of Salem
tq receive 30 lashes with a cat-of-nine-tails, according to" Act VI of 1864, on th(;
following charge :—

“TFor having on or about the 81st January 1865, at Jollarapett, being a
““ servant to the Railway Company, committed theft in respect to property in possession
¢ of the said Company, and he has thereby committed an offence punishable under
“ Scction 381 of the Indian Penal Code.

3. By the Register of this Office, he was pensioned from 18th March 1862, on
Rupees 4 per month, his period of Service being 22 years and 7 days and his
character good. )

4. A copy of the crime and sentence is herewith forwarded.

I, William Frederick Hathaway, Head Assistant Magistrate of Salem, declare that there is
hereby made against Karayan, Sycd Raza and Shaik Bauben, the charge

That they, on or about the 31st January 1865, at Jollarapett, being servants to the Railway
Company, committed theft in respect of property in the possession” of the said Company, and have
thercby committed an offence punishable under Scetion 381 of the Indian Penal Code, and within
my cognizance.

And I hercby direct that the said Karayan, Syed Raza and Shaik Bauben e tricu on we said
charge.

TRIPATOOR, }

(Signed) W.F. HATIIAWAY,
15t February 1865.

Head Asst. Magistrate.

The accused are employed in cleaning the Engines. A certain amount of oil, viz., two ounces
is served out for each Engine, it ought to be all uced, as it is impossible to clean the Engine properly
without doing so, and the 3rd accused Shaik Bauben is the Maistry put overthem to sce that they do
so use it all. Instead of doing his duty, he not only allowed them to keep some of the oil unexpended,
but himself colleeted afterwards all this oil that they had dishonestly retained, and took it himself.

_t o~

" taking a

The amount of oil is by no means excossive : on the contrary, the 3rd accused had complmfx‘]ed gttvtvlzs-
ﬁ-ot}(;nough On the gluy in question the 1st accused was caught with about a quarter oI & b0
full taking it away to the Maistry's house. To this he pleads guilty.

The 2nd accused SyedeRaza poured the savings of the oil into this bottle and hid it during the

h 5 ¢ T TNING l 0 b O h . T 18
d'l tlm y and m oo cventilg to d the lst &CCuSOd t ﬂ.ke lt tO the hOllse ft (¢ 3rd accused h
B :

he admits.

The 8rd accused pleads not guilty. ‘ .
Il;ﬁ(lzl ililcv ) 1> made for any idea that the aceused might possibly bave had of there

being no hur .v oil that they might save. It may be difficult to draw the line betweexi
ting : andustez;linfr . but whatever might be the actual character of the act, the mora
: ¥ t be paid to all possibility of excuses

i 11 consideration mus
depravity would not be the same, and fu g Do paid b0 ol e e 16t ond 20

. . : ; ofore there may

iss This being botne in mind there . . . .

of thj?':ort']‘hov may have thought that there was no harm n the Maistry appropriating any oil that
ceencad ¥ Ay £ - otted the act of the 3rd aceuged, ot thar hud no nersonal

1 . - . < nv ; L\Jx‘ pul'..:onﬂl gain.‘ e -
11, L [SER ‘l‘l‘\, LUD‘JI‘ CS, Jllu ul(.l 1oL v ‘ ¥ > ‘ : . .
W t ’ ) 3 ‘ L]
Lo - l g mu?t ')(} madc for their bem,g subordmate to l;he 3rd zlc(msed allll in
Sany , some : 10 ance

under his orders. not being thcrcfox_'gvthv‘ " ' s intent fally :apparent in
r ac quitted. B ‘ -
thet ﬁg 1”“ 4 £0 % cenv.. .o 18 possible to stretch these considerafions. : lmpos-
h 3rd accuged. Ile was responsible for s .aoupt ﬁf
one was lretaine-d. Nor can any excuse be mace vi o mue i
te of ‘ne that it 'was too much : because he had repeatew*. l,lj.mc
e a‘t agy rate“o . | p im‘“ enouzh while i6is proved that at the very time -he Was.orc ering
o Jaily and to.give!” toTH s }wterly
© ;1 s & matter of system ot can-
TR lic may have thought the arti wanted b}i his
not t ﬁ;l(ls t nd Sycd Raza ar. fu?e spec1ﬁe.>d
el 't the 1 of the Madras Ruuway e, Wi.mtted theft in
i the - 1‘1 7 o1 e caid Compny and have thereby committed an offence
TC‘SI)CCt or I LI) 1:..14[1 Penui .1 the Cuurt Qirechbs thub the sald K"L‘E&yan
S e - Tndian Yenu!
B Aischarre © nis euilty of the offence specified in the charge ; viz., that
The Co ";'as nt;ﬂway Company, committed theft in respect of pl:oge{tly
Shaik I et :crj any and that he has thereby committed an o'ﬂ'en‘ce plunés 1 hle
in the PN of ﬂm : :anl Pen,a,l Code ; and the Court directs that the said Shaik Dauben
under Section 381 ol R fra ameiding to Act VI of 1864. .
rogeivo 30 & (Signed) . %Hg'{inﬁ I, ag’z'straz‘e
TRIPATOCE, - _ cad Asst. .
15tk 1"cbruag;g;18‘65. ;f’ o Aol 1865
3 .
-ner. No. 1897 11th Apn o
(RDER ’ Resolved that the Pensions of the
1 0. . . , . ; d
Densin: 88t ol Pensioners marginally noted., bfa lcon‘cu;ue
a0 "1 Tuapey, No.10,369,  to them from the date of their release from
imprisonment. Tudicial
f Pensioned Private Shaik Bauben will be reicried to the Ju 101:1
2 T -of Ie | ' the -
2.1 toin view to the Sessions Judge of Salem being reql}fsﬁed tl()) csli)rggeﬂy
artmentytn i ont whether 1t has be€
?;p d, lo: ’ the case and report to Governm
H
disposed of: (Truo Extract.)
Under Secretary to Government.
To oo - mtender: nsions.

-

.} 1atant Genel‘z'll_- o
Ve é(()l}}ltroller of Military AcctountS-
" ) . " Pa ,Depart!nen .
4 1 .
E}\ﬁn]'l.ltlleDel)gi;tmeut, with copy of note.

Exd. T. Stubbs.
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