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Proceedings of the Madras Governmen!, Judicial Department,
25th March 18635.

TS Read the following letter from A. P. HOWELL, Esq., Under Secre
tary to the Government of India, to the Honorable A. J. ARBUTHNOT,
Chief Secretary to the Government of vt it Mo e T
William, the 3rd March 1865, No. 201::

Home Deprrimer:
Juadieial.

I am directed to transmit. for the inforr

ccompanying copt
From GOvernment <. —.oe, wvi vomn. ee v maee e o panyi 2 2 ) ..
1864, uoted on the margin, regarding the juris-
From the Advocate General, Calcutta, dated 22nd February . . .
1285, diction of Courts of Small Cau-
Vi O e

From the Honorable H. L. ANDERSON, Chief Sccretary 1o the Government of Bl
- E.C. BAYLEY e Reovatawe v tha (T cianmm e L€ T 0a - bien T WY Lo mut o
1864, No. 3227,
I am directed by the Honorable the Governor in Council to forward, for the considera-

Transfor from the Military Dept, dated 30th Aprit 1863, 110D Of the Government of India, copies of the
A do.

Do. do. dated 7th July 1863. correspondence quoted in the margin iv
Letter from the Government Solicitor, dated 3rd Aungust P .. q 0 ° gin, relative
1864, No, 317, with enclosure. to the jurisdiction of the Bombay Court of

Letter 'rom the Adjutant Geuneral of the Army, dated 15th .-
September 1364, No. 1723, with enclosures, Small Causes over Military Offices
Mofussi!

2. Thue quesucn mvoivea 1s one of considerable importwice, ana as e opinon or the Judges
of the Small Cause Court is at variat.ce, on the main point, with that held by the Advocate Gin-
eral, His Excellency in Council is induced to forward the correspondence to the Government
of India, in order that the opinion of the Advocate General of Bengal may be taken, and that it

may be considered whether legislution is required.

From Colonel P. K. SKINNLR, Judge Adwocate General of the Army, to Colonel W. F.
MARRIOTT, Secretary to the Government of Bombay, in the Military Department ;
dated Mahableshwur, 22n0d April 1863, No. 169.

The Commander-in-Chief has directed me to request that you will be so good as to submit
the accompanying papers to His Excellency the Honorable the Governor in Council. They refer
to a decree, passed in March last, by the Court of Small Causes in Bombay, against Captain
LaTouche, of the Bombay Staff Corps, lately quartered at Dhoolia, who, by his Counsel, applied
for a new trial, on the ground that the Court had not jurisdiction in the matter.

2. According to the report of the case in the Newspapers, an extract of which forms one
of the accompanying papers, the judgment delivered has decided that the jurisdiction of the
Court of Small Causes in Bombay extends to all Military Cantonments throughout the Presi-
dency, fur such is clearly the result of the judgment ; and the grounds on which this decision is
based are the following, namely :— - :

That the iurisdiction of the Court over the defendant, and the class of persons described in

the Act of Parliament,® is not bound by that
% (20 and 21, Victoria Chapter 66). Act; for that Act does not take away the ju-
risdiction which the Court, as then constituted,
possessed, and Act IX of 1850, as pointed out by the plaintiff's Advocate, extends the jurisdic-
tion of the old Court of Requests over all persons described in Section 28, with the exception of
persons exempted by Section 35 ; and as the persors mentioned in the Act of Parliament a)
among the excmptions, they and the defendant among them must be held to be within jurisdiction
of this Court. '

3. Withregard to the jurisdiction of the Court of Small Causes not being bound by the
Act of Parliament (20 and 21 Victoria, Chapter 66), it was argued by the Counsel for the plain-
tiff— that the Act which gives jurisdiction to the Court of Small Causes in Bombay was passed
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5. The jurisdiction give. ©IX of 1850 to
down in Section 5—° The jurisdiction of the several Courts, bholden under this Aet, shall
« extend over the whole district now within the jurisdiction thereof respectively, and over such
« further districts as may, from time to time, be declared by proclamation of the Governor in
* Council, provided that no proclamation fur extending the district of<any of ‘the-said Courts be
“ made without the previous sanction of the Governor General of India in Council.”

6. Up to the period of passing Act IX of 1830, the Court of Requests in Bombay vnuu uo
jurisdiction in Military Cantonments in the Mofussil, and Act I X of 1850 comemplale; no more
extended jurisdiction to the Court of S.aall Causes than the Court of Requests possvsfed, unless,
by the previous sanction of the Governor General of India in Council, the jurisdiction of the
Court were extended by proclamation of the Governor in Council. But no «»~h v=nclgmation
has yet extended the jurisdiction of the Court of Small Causes in Bombay to ! iry Can-
tonments in the Mofussil, )

7. 1t is argued, moreover, by the plaintiff’s Counsel that the words wuici give jurisdiction
to the Court of Small Causes are contained in the 26th Section of Act IX of 1850, ¢¢ »+1 +hcs
nothing can be more comprehensive than the words ¢ all persons,” who answer to the d.
which follow them.” The following is the Section referred to, and it seems to be iuappli(-:able
to the defendant, who does not appear to have been either residing within the disirict of the
Court, or carrying on business there when the cause of action arose :— Section 28 declares that—
“ All persons shall be deemed within the jurisdiction of the Court, who dwell or carry on their
“ business or work for gaip within the district of the Court at the time of bringing the action, or
* who did so dwell, or carry on their Lusiness or work, therein, at the time :vhen the cz;us; of
¢ action arose, or within six months before the time of bringing the action for canens ~F wnting
** which arose within the same time.” A

8. Following the argument of the plaintiff's Counsel, the judgment delivered by the Court sets
forth that the jurisdiction of the Court of Small Causes in Bombay extends ** over all persons des-
cribed in Section 28, with the exception of the persons exempted by Section 85.” Bat it will b
observed, by referring to Section 35, that the persons exempted are persons ge;\erall resid i
the place where the Court of Small Causes is held; and who, if not speciall exemyt ; entla
undoubtedly be amenable to the jurisdiction of the Court. The persons emepted ir:LX?th
““ Governor General and Members of the Supreme Council of India; the Governor and Me :
** bers of Council of the Presidencies of Fort William in Bengal, Fort Saint George, and Btm-
‘“ bay, respectively ; and the Chicf Justices and Judges of the several Supreme Court;establh;xm(;
o therei'n by Royal Charter.” But whence the authority in this Section for the Court of S‘ ell
Causes in Bombay to establish jurisdiction over Military Cantonments in the Mofussil ? -

9. 1t appears to be conclusive against such jurisdiction,— Firstly, that it has l.lever b
e xicnded b.y Government Proclamation in the Presidency to the M’ililary Cantonmentse?:
the Mofussit: and Secondly, that the High Court of Judicature bas, by & Precept (copy of which

rg papers) read and recorded in the Small Cause Court, Poona,
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0Tl Lle 2150 0F sanuary 1isy, newuns ot Section 66 of 12 and 43 Victoria, Chapter 23, (re-
enacted in Section 67 of Act 20 and 21 Victoria, Chapter 66) is still in force. This decision
wag given in acase where Cowasjee Nowrosjee was plaintiff, and the Reverend Mr. Ross, de-
fendant; when it was decided that Mr. Ross, being a resident within the limits of the Military
~ «+ ament of Poona, was not amenable to the jurisdiction of the Court of Small Causes, with
. to the cause of action which was under the value of Rupees 400

10. The Law laid down in the case under consideration, with respect to the jurisdiction
of the Court of Small Causes in Bombay over Military Cantonments in the Mofussil, appears to
be so opposed to the Law that has hitherto prevailed in respect of Military Courts of Requests,

that an authoritative decision on this point is urgently required.

The 30th April 1861,
Transferred to the Judicial Department, with -
Judicial authori-y.

lecision of this point by higher

_..., W.F.MARRIOTT,
C“ .

From Colonel P. K. SKINNER, Judge Advocate General of the Army, to Colonel W, F. MAR-
RIOTT, Secretary to the Government of Bombay, in the Military Department, No.
271, dated Poona, the 30th June 1863.

With reference to my. letter, No. 169, of the 22ad April 1863, respecting the jurisdiction
claimed by the Court of Small Causes in Bombay, within Military Cuntonments in the Mofussil,
I have the honor to forward, by desire of His Excellency the Commander-in-Chief, the an:uexed
extract from the Mutiny Act of this year (1863}, from which it will be seen that the provision
relating to Military Courts of Requests has been re-enacted for the whole of Her Majesty’s

European Army serving in India.
| beg respectfully to state that no reply has yet been received to my letter, No. 169, of

the 22nd of April last.

Extract from Section 103 of the Mutiny Act, 1863.

“ In ali places in India where any body of Her Majesty's Forces may be serving, situate
* beyond the jurisdiction of any Courts of Requests or other Courts for enforcing small de-
 mands, established at the cities of Calcutta, Madras and Bombay, respectively, actions of
¢ debt, and all personal actions against Officers, or against persons licensed to act as sutlers,
« or other persons amenable to the provisions of this Act, not being Soldiers, shall be cognizable
« before a Court of Requests comrosed of Military Officers, and fot elsewhere, provided the
“ yalue in question shall not exceed Rupees 400, and that the defendant was & person of the above
« description when the cause of action arose, which Court the Commanding Officer of any Camp,

“ (yavrizon, or Cantonment, is hereby authorized and empowered to convene.”

(True Extract).
(Signed) P. K.SKINNER, Colonel,

Advocate Genl. of the Army.

The Tth April.

Referred to the Judicial Department, the previous ... .aving been so referred on 30th

April. . .
(Signed) W.F.MARRIOT, Colonel,
Secy. to the Gort. of Indi \ily Dept.

Solicitor to Government, to the Honorable ti. L. ANDER-

From J. P. BICKERSTETH, Esq.,
f Bombay; No. 317, dated Bombay. the

SON, Chief Secretary to the Government ©

3rd August 1864.
I have the honor to return the papers
dated 18th May 1863, and to annex & copy of the
General, as to the jurisdiction of the Bombay Court of Smn

forwarded with the Under Secretary’s letter, No. 1321,
Opinion [ have obtained from the Advecate
"1 Canses over Military Officers.




the 5th Section. As no objection, however, was raised to the jurisdiction of the Swnull Cause (
on the above Sections, I suppose the facts were such as did not allow of such objection beir - -

3. On the application in the Small Cause Court, for a new trial in this case, it was«
on behalf of the plaintiff, that the Small Cause Court was excluded from all jurisdiction, by r
of the provisions contained in the 67th Section of Act 20 and 21 Victoria, Chapter 66. That
" Section (the 67th) enacts as follows :—* In all places where the said Company’s Forces now are or
“ may be employed, or where any body of Her Majesty's Forces may be serving with Forces of the
* said Company, situate beyond the jurisdiction” of any Court of Requests, or other Courts for
enforcing small demands, established at ¢‘the Cities of Calcutta, Madras, and Bombay, respectively,
« actions of debts and all personal actions against Officers, or against persons licensed to act as
““ sutlers, or other persons amenable to the provisions of this Act, not being soldiers, shall be cog-
“ nizable before a Court of Requests composed of Military Officers and not elsewhere, provided the
¢ value in question shall not exceed Company’s Rupees 400, and that the defendant was a person of
“ the above description when the cause of action arose.” :

4. The Judge of the Small Cause Court was of opinion that the 67th Section was not a bar
to the Small Cause Court enfertaining jurisdiction ; whether that decision was correct or not appears
to me to depeud on the fact whether, when the cause of action arose, Captain LaTouche was a
person of the description mentioned in the above quoted Section. So far as I can collect from the
printed Statement, it appears to me that at the time the action was brought, and when the cause of

action arose, Captain LaTouche was attached to the 1st Regiment of Poona Horse stationed at -

Dhoolia, in the Province of Khandeish, and was employed or serving in a place beyond the jurisdic-
tion of the Court of Requests, or other Courts for enforcing small demands established in Bombay,
and that the demand for which he was sued was below the value of Rupees 400. I think, therefor-e_.
he was entitled to the protection of the 67th Section, and could only be sued before a Court of Re-
quests composed of Military Officers, and not elsewhere. N

8. Captain LaTouche was evidently wrong in not appearing to the summons issued against
him by the Small Cause Court, and pleading lis exemption from the jurisdiction under the €7tn
Section ;—an order of a Court of Justice cannot be treated as a nullity. A party must appe:.
state why he objects to it, and I think the ex-parate verdict given against Captain LaTouthe, i
consequence of his not appearing to the summons, was right; but I think the Rule Nisi for a new
trial ought not to have been discharged, but made absolute.

6. With reference to the 3rd paragraph of the Officiating Under Secretary’s Memorandum,
dated 18th May 1863, I would observe that when any summons or process of the Small Court
requires to be served out of the District, the 29th Section makes it imperative on the Magistrate or
Judge, to whom such summons or process is exhibited, to endorse it; and that it is not for him to

Jor_

- Procecarngs o7 tne Madras Government, Judicial Department,

d
25th March 1865.

e e e e~ P

determine whether it is physically pussible or not for e party t cumply win such summons or
process, nor do I think that the Zillah Judge acted otherwise than rightly in executing the decree of
the Small Cause Court I think the decrce is final and conclusive between the parties, the Rule

Nisi for a new trial having been discharged.
(Size b AL J. LEWIS,

Advecai :1 of Bombay.
From Lieutenant Colenel T. S1UUK, Aqjutant O1 1HE ATHI, 69 (00 Line Otuicias ) o
the Government of -Bomnbav. Julicial |- . nt,—No. 1723, dated Poona, the 15th

September 1864.

The Commander-in-Chief requests that the enclosed papers may be laid before the Honorable
the Governor in Council in the Judicial Department.

2. According to the opinion of the Honorable the Advocate General, it would seem that the
Small Cause Court of Bombay has excceded its jurisdiction in attempting to deal with Military
Officers, who, in the exercise of their duty, are not resident in Bombay.

3. Whenitsfirst decision on this matter was appealed azainst for wuni v juiisaacuun, satisfae-
tion was denied to the Military Officer on two grounds,—first{, because he had not originally
pleaded the want of jurisdiction of the Geurt; and secondly, because, in the opinion of the full
Court, the Small Cause Court of Bombay had jurisdiction.

4. It thus appears that, as regards the latter plea, the Small Cause Court is opposed to the
Honorable the Advocate General.

5. Withrespect to theOfficer who was thus affected by the decision, and his not having appeared
in the Small Cause Court to plead non-jurisdiction, it is sufficient to say that he was in the exercise
of his duty many hundred miles from Bombay, and it is unreasonable to suppose .hat he could so
appear, he being protected by Acts of Parliament.

6. But the question is not whether the Officer was right or wrong in not appearing to
plead, but whether 3 Judge of the Small Cause Court has the” jurisdiction which is denied by the
Advocate General,

¢ In all placer where the said Company’s Forces now are, or 7. Sir William Mansfield remarks that it
may be cmployed, or where any body of Her Majesty's

Forces may be serving with the Forces of the said Com- would seem that unless measures are taken by
pany, situate beyond the jurisdiction of any Court of Re- .

questa or other Courts for en orcing small demanis estab- Government, lhrough the medium of the Judges
lished a: theCitias of Calcutta,Madras, und Bambay, respee-  of the High Court, a precedent will have been
tively, actions of debts and all persosal ac'ions agaiust e ’

Officers, or against persons licensed to act as sutlers, or established by the Small Cause Court of Bombay
other prrsons amenable tothe provisinns of this Act, nct CO% o ' . . .

being soldiers, shall be cognizable before a Court of which is subversive of the rule laid down in Act
Requests compnsed of Military Officers, and not elsechere, 20 and 21 Vietoria :

provided the value in question shall not exceed four . ctoria, ChaPt.er 66’ Section 67’ (as
hundred Company’s Rupees, and that the defendant was Per margin), and the Mxhtary Act, Section 103
s person of the above description when the cause of acticn

. aross.” for 1863 (not yet promulgated).

8. It appears to His Excellency in vain to wait for another instance. The illegality, as
declared by the Honorable the Advocate General, has been committed by the Small Cause C(;urt,
and we shall be no further advanced, if the illegality again tcke place, and if we again seek the
opinion of the Advocate General.

From the Major General Commanding the Poona Division of the Army, to the J udge Advocate
General of the Army,—No. 139, dated Mahableshwur, the 18th April 1863.

I do mayself the honor to lay before you correspondence from the Officer Commanding Poona
Horse, regarding a decree passed by the Court of Small Causes, Bombay, in March last, against
Captain La I'ouche, of the Staff Corps, lately quarterted at Dhoolia, but now at Galna, and to request
you will do me the favor to give me your opinion as to whether the provisions of Section 66 of 12
and 13 Victoria, Chapter 43, or 20 and 21 Victoria, Chapter 6%, Section 67, are still in force, as
regards residents of Military Cauntonments.

Captain LaTouche has appended the facts of his case as published in the Bombay Times
Newspaper, from which it would appear that Officers are amenable to the Civil Courts. However,



Proceedings of the Madras Government, Judicial Deparimeit, -

25th March 1865.

2 1 unduerst-and from Captain LaTouche that he received a summons, on the * ‘
to be preseut on the 12th February in Bombay. Captain LaTouche could nothave .. ... .. ..
in that time, and he has uader his command (i8) eighteen out-posts in Khandeish, and is the only
European Officer of the Pocna Horse there. |

3. 1 understand from Captain LaTouche that tfte Small Cause Court have oraerca ex cu-
tion, through the Julge’s Oflice at Dhoolia, to the «ffect that, if Captain LaTouche did not at
once pay up, he was to be seized and imprisoned for (150) one hundred and fifty days. Under
these circumstances, he is forced to pay, though he still conceives the Court have no jurisdiction.

4. Should this Court have power to summons an Officer from Dhoolia, I presume they have
equal power as regards any other Station. The incouvenience likely to be suffired, both by the

Public Service and Officers themselves, if this power extends to Jacobabad, Nusseerabad, or other
disiant Statious, is likely to be very great,

From Captain C. D. U. LATOUCHE, Poona Horse, to the Adjutant, Poona Horse, Seroor,—
No. 26, dated Camp Galra, the Gth April 1863.

I have the honor to'request you will do me the favor of submitting the following circum-
stance to the Commandant, with the request the same may be forwarded to the Major General,
and the decision of superior authority obrained in the matter.

2. A Bombay tradesman, Cowasjee Ardaseer Furdoonjee, instituted a suit against me in
tl.e Bombay Court of Small Causes; and on the 3rd February 1863, I was, at Dhoolia; served
with a summons to attend befuore the Court.  In returuing ir, I pointed out, on the back, tkat,
Leing a Military Officer and on Military employ, aund serving out of the jurisdiction of thac
Court, I was not amenable to it; quoting, in support of the above, Acts 12 and 13 Victoria,
Chapter 43.

3. Under the impression that the plea set forwa:d by me would be allowed, and the case
thrown out of Court, I took no steps to defend the action, which 1 should have done, had I been
on the spot, or the case been brought before a Military Court of Requests.

4. I, however, subsequently learnt that the case had been decided against me, and directed
Messrs. Faithful and Keir to apply to have the decision set aside, on the grounds that I was not
amenable to the jurisdiciion of the Court. From the accompanying extract from the ZTimes of
India, of the 17th ultimo, it will be perceived that the Cours over-ruled the above, on the grounds
that the Act* constituting their Court was
subsequent to the Act quoted by me.

5. T am, however, still of opinion that, as a Military Olficer, I am not amenable to the jzris-
diction of the Court of Small Causes, and in this

8 Act 1X of 1850:

t Small Cause Court, Poona, 21st January 1860 :— I am uph:ld by adecision of the High Ceurt, in
inti wasjee Nowrajee versus defendant, Reveresd M P y g
ﬂ?&“ﬁﬁi —fte:pees 240, ! a caset which appears anologous to wine. In
. ]

this the High Court ruled that Section 66 of
“ is still in force.”

Acts 12 and 13 Victoria, Chapter

Proceedings of the Madras Government, Judicial Department,
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L. nzain, although the Act couscining vie Loure ve waens Causes is subsequent to the Act
quoted by me, yet as Victoria Chapter 43 was re-published in separate Geuneral Orders, only so
lat- as 1857, I considered the Act was siill in furce. I would also submit that Section 6 of Act
XLl of 1860 is as much applicable to the Bombay Couit of Small Causes as to those in the
Mofussil,—all Courts of Small Causes being now subordinate to the High Court, the ruling of
this Section appears applicable to the present case.

7. By thedecision arrived at in the present instance by the Judges of the Bombay €Court of
Sn all Causes, an Officer is liable to be summoned to Bombay, at the pleasure of any unprincipled
tracdesmen, from even the most distant part of the Presidency, thereby obliging bim to incur either
tli- expense of a long journey, or legal assistance ; or, on the other hand, allowing the case to be
gi-en against him, In the present instance, it bears most unjusily on myself ; and I, therefore,
solicit the assistance of higher authority to have the present ruling of the Court of Small Causes
set aside,

In THE BoMBAY CourT oF SmaLL Causes.~—No. 1813 or 1864.
CowasJee ArDaseer Furpoonsee Pleinlif, versus, C. D. U. LalTotcHE Defendant.
I do hereby certify that satisfaciion of the judgment passed by the Courtin the above
Cause on the fourteenth day of Fcbruary 1863, and of an order for further costs given on the
tenth day of March instant, has not been obtained by execution otherwise within the jurisdiction

“of the said Court.

Given under the Seal of this Court this twelfth day of March 1863.
(Signed) J.C.V.JOHNSON,
Acting Clerk of the Court.

—

Milituiy 4o partment,—No. 2252, dated Bombay, the 19th August 1864.

Letter from the Judge Advocate (General of the Army, No. 169, dated 22nd April 1863’
submits correspondence relative to a decree passed by the Court of Small Causes,
Bombay, against Captain LaTouche, of the Bombay Staff Corps, while stationed
at Dhoolia, and solicits decision on the question of jurisdiction of that Court over
Military Cintonments in the Mofussil.

Letter from the Government Solicitor, No. 317, dated 3rd August 1864,—forwards Opinion
by the Advocate General on the question raised.

Tesorution.—Cupy of the Opinion to be sent to the Judge Advocate General,

(Sigued) W.F.MARRIOTT, Lieut.-Col,
Secy. to Govt. of Bombay, Mily. Dept.

Court of Small Causes.—Tuesday the 10th March 1863.
Before a full Court.
COWASJEE ARDASEER FURDOOUXIJEE, versus. C. D. U, LATOUCHE.
Important decision as lo jurisdiction.
Mr. G. S Judge for plainiiff; Mr. Campbell, Mr. Keir, for defendant.

" his was a motion for a2 new tiial on the ground, as stated in Mr. Keir's affidavit, that
« this Court had no jurisdiction iu this action, under the 66ih Section of Act X LIII :of 12 and
“ 13 Victoria.”

The facts of the case are as follows :—The plaintiff, who is a Parsee shop-kecper, sued the
defendant, who is a Captain in H. M.'s Bombay Staff Corps, attached to the Ist Regiment of
Poona Horse, stationed at Dhoolia, in the Province of Khandeish, to recover the sum of Rupeos
307-2-0 being the balance of an account adjusted and signed by the defendant. On the 14th
February 1863, the case came on for hearing before the Ist Judge, when the defendant nod
appearing, an ex-parte vevdict was given in favor of the plaintiff for the whole amount claimed.

On the 24th February 1863, Mr. Keir appeared and applied to the Court, on bebalf of the
defendant, for a Rule Nisi, to show cause why the judgment should not be set aside, and a new
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e application was allowed to stauc

off,he Court, was too late,
2nd.—That Marsden v. oo +ren
not appeared at the triai and pleaded to
3rd,~That the Act of Patliam
jurisdiction of this Cor

In support ~F hic dvgev iy e
down that—* “shall he eranted
“ N . -
the same 01 and argued that, as defendant had not applied

till ten days after the wrial, he was too late,
In support of his- second objection, Mr. Judge pointed out to the C.u.. .at the pregen
case differed from that of Marsden versus Wardle, upon which the defendant’s Advocate rcliedt
inasmuch as the defendan‘t in that case appeared and pleaded to the jurisdiction, whereas in’
thi.s case the defendant did not appear ; and, therefore, Marsden versus Wardle was not « case in
point. It had, however, been clearly laid down by V.C. Kindersley in the case of “Filkin versus
Herbert,” Jurist N. S, Vol. V111, page 90, that even a Secretary of State, made defendant
cannot refuse to appeur, on the ground that the Court had no jurisdiction over*him, and that ht:
could only be proceeded against in a petition of right. * Itis not” (said the Vice Chancellor)
% for any private individual $o say, ‘ I object to appear,” ¢ I will not obey the command,”* I will
¢ not submit myself to the authority of the Court because it has no jurisdiction’ ; 1 think -it was
“ the duty of the defendant to have appeared, and then to have raised the question by way of
“ demurrer.”  As, therefore, in that case, the defendant was not allowed his plea to the jurisdic-
tion, because he had not appeared and urged it at the proper time ;80 neither in this case is he enti-
tled to urge it now, because he did not appear and urge it at the trial. Granting, however, [
t}fe :csake of argument, that the defendant is in time and is entitled to urge his ple:., to the 'l;ri(;r
dlsnon now, the Act of Parliament quoted by his Advocate does not take away thejurisdicti]on oE‘
this Court. l.n the first place, the words *“and not elsewhere,” contained in the sentence * all
¢ persc?n.al actions against officers, &c., shall be cognizable before a Court of Requests composed
* of Military Officers and not elsewhere,” upon which the defendant’s Advocate so strongly pl'
cannot be. held to be applicable to any Courts but those existing at the time of as~ionnctil reA,es’
and certam}y not to Courts to which jurisdiciion is so specially given asit is to th[;s él)ot ) N .
the Act which gives jurisdiction to this Court was passed in 1850, a year after the A OL;'[ Lupon
and, therefore, the words * and not elsewhere” cannot apply to it:. Again, th . (:ll-re lefi “Po.n ;
jurisdiction to this Court over persons are contained in the 81L Sectiin o’f AetWIO)r( ) fWh‘ICh o
are “.all persons shall be deemed within the jurisdietion of the Court who. &c ”? d t; o nd
description of the persons who shail be deemed within the jurisdiztion . N<;\v, a'f]h t o
comprehensive than the words “ all persons” who answer the deseri .ltinns w}:‘ }a {c;ln be morg
If, then, the defendant answers any of those descriptions, he is cleau~]l withi llc ‘ oy 'OW_ tl']em .
this Court, even though Le was exempted by the Act of ,Parliament fy l lm t'w' J‘f“:Sd'Ct'OD (')f
Court, as constituted at the time when the Act of Parliament was"pasrs(;‘:i1 -t;':rjl:l':'Sd(I)cuo: o'f -
Court of Requests held under the authority of a certain Charter, Acts of P;rliamelst mtlr e
the Legislative Council of Iudia, at the time when the Act of Parliament relied s
and Act IX of 1850 was enacted for the express purpose of extending the '1116' do'n fon [P
Court of Requests, as appears from the Preamble and the 1st Section o% Act JD?Z;TS‘;)S :Iidl:]l:t
- . ’ €
defendant does came under one of the descriptions above referred to, namely, that of dwelling

fore, that it ough:

iieard in sapport of the Rule, and after reiterating the arguments used on

‘ © v v v the words “and no- 1 ore” contained in
Tis v s i seeeny s sy oo -« Court from having ju. 1 over .he persons
described in that Act, because this Court was the same Court of Requests as then existed, with
oxtended jurizdiction as to amount and other matters. Moreover, as since the Act, which extended
-0 T R T e - v Act of Parliament which took away its
e e . belongs, it could be held to have given
He then submitted that the Rule must b8 made absolut .

His Honor the 1st Judge then delivered the judgment of the Court as follows :— The case of
Marsden rersus Wardle, cited by the defendunt’s Advocate, is not a case in point, for in that case
def dover woe o ared and pleaded to the jurisdiction ; while in this case, be did not appear at the trial.
T. on persus Whitchouse, I. TL, and N. 82, and the case of Filkin zersus Herbert, 8
Jurist, 90, cited by the plaintiff's Advocate, are applicable to this case. In the first of these ca-: s
it washeld that“a ™~~~ 7 zoutof the juris? ~© 7 aving been served with writ of
summons under the svin socwa o ioc Common Law i ¢ Act of 1852, and not having
appeared, a Judge's order was made that the plantiff should be at liberty to proceed, judgment was
signed on the 28th November 1855. The defendant, on the 12th March, app'ied to set aside the

:, on the ground that the case of action did not rise within the jurisdiction of the Court, —
P rtin B., that the judge’s order was not void, and the defendant not having come within a
bt time, the Rule was refused. The other Barons concurred in this decision ;—and in the
second case i® was clearly laid down by the learned Vice Chancellor, as stated by the plaintiffs
Advocate, that it is * + upon a ' " '-ut to appear and urge his plea to the jurisdicticn.
We are, therefore, of 0picown ..at, as the nt did not appear at the trial and urge his plea
to the jurisdiction, he is not entitled to embody it now in an application fur a new trial. DBut
even if he were in time, we are of opinion that the jurisdiction of this Court over the defendaats
- scribed in the Act of Parliament quoted by the defendant’s Advocate
.., for that Act does not take away any jurisdiction which this Court,
as then constituted, possessed ; and Act IX of 1850, as pointed out by the plaintiff’s Advocate:
extends the jurisdiction of the old Court of Requests over all persons described in Seclion 28, with
the exception of the persons exempted by Section 83 ; and as the persons mentioned in the Act
of Parliament is not among the exemptions, they, and among them the defendant, must be held to
be within the jurisdiction of this Court. The Rule must, therefore, be discharged with cost

PRSI,

hN

and the class of p
is not bound by tu.. ..

Lo e o csE Court.—Poona, the 21st January 1860.
CowasJEE Nowrowd g, Plaintiff, Reverend M. M. Ross, Defendant.
Claim, Rupees 210.—On the case being called, the Vakeel of the plalntiff appeared, and

defendant does not appear.
Read and recorded a Precey .
Zombay, directed to the Acting Judge,

5 of 1863, dated i9th instant, from the High Court of
in reply to a reference made on the 20th October last. In

»
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tourt ha- wd 13 V! ‘liapter 4
oo L Tty being a resadent withia the huaits of the Miiwa: - 7
15 not ie jurisdiciion of the Court of Small Causes, in resp

e under Ruopees 400, being of the value of Rupees
~fsaid cause « ‘menable
LIt Lenre O Jtequests, cempose. Officers, to be exawir
above statcd.
-d by the ule Sir Mathew Richar
«f Bombay, and is signed by the Registrar, and sealed with the seal of the High Court.
In pursuance of ihis Precept, the Court transfers the original plaint to the Brigadier Cem-
~1anding Puona Division of the Army, for the nurnose of beine disnased of acearding ta Law.
Vakeel is informed accordingly.

(Niz OROBA CANOB.\.

- Major General M, SMITH, Comrnaqding the Poona Division of the Army, to the Judge
Advocate General of the Atmy,—No. 145 of 186"

In continuatian of my letter, No. 139, of the I1S.. ....uut, I do in)ocnr oo sromn o

transmitting further correspondence in the matter of the Bombay Small Cause 'Court- versus Cap-

tain LaTouche, of the Poona Horse, received this day, and I shall feel much obliged if you will

attach it to the »amems 21ue- 1= 15 vour possession.

From Captain R B. MOORE, Commanding Poona Horse, to the Deputy Judge Advocate General,

Poona Division of the Army, Mahabieshwur,—~No. 106, dated Camp Seroor, the 18th

April 1863, -

1 had the honor to ‘address you in letter, No. 103, dated 12th instant, regarding a decree f
the Small Cause Court in Bombay against Captain LaTouche ; I enclose further correspondence
from that Officer, on the same subject. Under the ordinary marches, I could not have relieved
Captain LaTouche in less than 17 days from date of relief, leaving Seroor, he could not have
been, therefure, relieved in sufficient time to admit of his attending before the Court in Bombay on
their summons, which reached him on 2nd February, directing his attendance on the !2th Febru-
arv in Pambay. ) -

.jad Captain LaTouche not paid the full amount of the decree, he would, under the
enclosed order from the Court. cen imprisoned; and the Detachments in Khandeish for
some time would have been without a Iuropean Officer.

3. When no longer required, may I beg the favor of your returning the ¢avio cu jayper from
the Bombay Court of Small Causes, viz., No. 1313 of 1863, being an order from the Small Cause
{(?ourt (directing payment or imprisonment), and a Certificate from the Acting Clerk of the

irt

From Captain LaTOUCIIE, 2nd in Command, Poona Horse, to the Adjutant Poona Eorse,
Seroor,—No. 27, dated Galna, the 13th April 1863.
In continuation of my leter, No. 26, I have now the honor to forward a Decree, No. 1313, of

1863, which was duly served on me, and on which I was arrested on the morning of the 9th
jnstant.

2. T believe I am right in stuicg wiwi s as goacrany e rule for the recovery of a debt

to raise an execution on the goods, &c., of the defendant. Had this course been pursued in
my case, I should have allowed it; and on a favorable decision being passed on my case by the
.High Court, T should have sued for damages. This, however, was not permitted ; as, on reference
to the decrec, it will be perceived that in default of payment, I was sentenced to five months’ im-
prisonment, which, kad T undergone even a portion, would bave placed my Commission in
jeopardy.

3 I have, unuer wicse circumstances, paid the money, though under protest; the sum
heing some 159 (one hundred and fifty) Rupees over and above that due to the plaintif. T
however, mention the above, not only to show the great animus exhibited, but also the extreme

369.

e, (Signed) N.SPENCER,

Tid o

JREEDHUR BAPFPOO.

F--~ 7 H. COWIE, Esq., Advocate General, to the Under Secretarv to Government of India,
ITome Department, dated the 22nd February 1863.
T have now the honor toreply to your letter, No. 6683, of 19th December, relative to a
question reflerred by the Government of Bombay, as to the jurisdiction of th: Court of Small
“ie ~s ~e o litary Officers in the Mofussil.

‘e concur with the Advocate General for Bombay in thinking that the Judges of
the Small C;xuse Court came to a wrong decision ; but the reasons on which I found my conclu-
siob are somewhat different from those adverted to by Mr. Lewis in his Opinion ; because, I take
.+ that the Small Cause Court found as a fact (though such finding is not very clearly expressed)
‘hat, at the time the cause of action arose, Captain La Touche, the defcndant, dwelt within the
! hie local jurisdietion of the Court. If the Court are notto be considered as having found
this as a fact, the judgment is doubly erroneous, as in that case they must have rested the juris-
diction on the ground that the defendant did not plead to or dispute the jurisdiction. Ina Court
of 1neal and limited jurisdiction, the plaintiff must shew that the Court has cognizance of the

¢ the defendant appeers to dispute the jurisdiction or not. The English cases which
were -e reference to Superior Courts of general jurisdiction, and are wholly beside the
gnestion ivelved in the present case : but, in saying this, I do not mean to be understood as at
all differing from Mr. Lewis, as regards the 5th paragraph of his opinion.

The Small Cause Court Act I1X of 1850 was passed by the Governor General of India in
Council, under the Legislative powers conferred by 8 and 4 Will. 4, C. 85 ; and by the 43rd Sec-
tion of that Act, it was expressly provided that the Governor General in Council should not have
the power to make sny law which should in any way repeal, vary, susRend, oraffeet al‘:ly of the
provisions of the Mutiny Acts. The sole question, therefore, is what is the construction to be

put upon Section 67 of the 20 =~ @' Vi~ C, 66, and the corresponding Section of the existing

Mutiny Act. .
4.y The general obj: ¢t of these Sections, obviously, is to prevent Officers from being taken

away from their Military duties, at ‘more or less distant stations, in ord-er to defend'claims.of smal]

.nt brought against them elsewhere. Now, when the East India Company's Mutm_}r Act
d 21 Vic., C. 66) was passed, on Officer stationed anywhere in the 'B.ombay PreSIde.ncy
might have been sued for a demand, however small, either in a Mofussil Civil Court (provided
the cause of action arcse within the jurisdiction of such Couit), or in the qubay Court of
Small Causes (previ-i~T that the Officer at the tie the cause of action arose dweit within the

.o an
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local jurisdiction of that Court), or in the Supreme Court (provided that the plaintiff would lose his
cos's if the case was one of which the Small Cause Court would have had eognizance).
e-tablishment of the High Court has altered this state of things only to the extent
+1 1 nat be tried in that Court, unless the «oven of aatin, arasa windin ire Toes
Therefore, in usinz the words % 4
Il ¢he Mofuas!

Vresidency Small Cause Court.  Tien the words “u petsou of the abuve dosciiplion Wien uhg
vause of action arose” ought, it possible, to be read in such a way as to exclude the resort to
vither of the three tribunals, To read these words as extending only to an O

o cause of action arose dwelt within a Military Cantonment, beyon = urisdieticu
of the Small Cause Court, would leave him still subject to suit in either o1 tne omner Courts,

6. I, therefore, think that the proviso at the end of the Section ought to be read as meaninz
an Officer who at the time of action brought dwells within the Military Cantonmn
indeed, the whole Section seems framed so as to point to the bringing of the action as the
material point of time. Neither, in point of mere grammatical construction, can the words
¢ of the above description” be properly referred to any thing but ¢ Officers or other per-
sons amenable to the provisions of this Act.” Taking the whole Section together, it is clear
that to be subject to a Military Court of Requests, the Officer must, at the time the action is
brought, be resident within the limits of the ¢ place ;” but the Section means, I think, no more
than this. < o

7. The reason of the proviso I take to be this—that a creditor’s Civil rights and remedies
against his Civilian debtor were not to be altered, or affected, by such debtor afterwards enter-
ing the Mflit.ary service. Whereas, if the debtor is in such service when the debt is incurred,
the creditor knowingly gives credit to a person who may thereafterbe subject to be sued only in
a Military Court.

8. Nothing can now be done in Captain La Touche’s case, as the judgment has been passed
and satisfied ; but if a similar case occurs again, an application should, as soon as possible, be
made to the High Court for a writ of prohibition, or to remove the case to that Court, under
Section 54 of the Small Cause Court Act of 1850.

9. I return the enclosure received with your letter under reply.

No. 10~ ‘ ORDER THEREON, 25th March 1865, No. 46¥.
'opy turnished to the Judges of the Madras Court of Small Causes, for infor-

uiatioll,

(True Extract).

Chief Seerctary.

To the Judges of the Madras Court of Small Causes.

Exd. J. H. Burns.

—
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To the Judges of the Madras Court of Small Causes.

. H. Burns.
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