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Proceedings of the ]l[aa}ras Gopernment, Judicial Department,
24t% February 1865.

No. 238. Read the following Proceedings of Government in the Legislative
Department, dated 17th January 1865, No. 13, .
Communicating observations in review  (Vide Proccedings, Legislative Depart-
of certain objectionable Sections of the »  ment, dated 17th January 1865, Nos. -
¢«C4vil Procedure Code.” 15—45.

No. 239. ORDER THEREON, 24th February 1865, No. 312.
To be recorded.
(Signed) A.J. ARBUTHNOT,
Chief Secretary.

&

’ .

EXd-_ T| quonml‘;



Read the following papers:—

From P. P. HUTCHINS, Esq., Acting Registrar of the High Court of Judicature at
Madras, Appellate side; to the Honorable A. J. ARBUTHNOT, Chief
Secretary to Government, Legislative Department, Fort Saint George,
dated 15th November 1864, No. 66.

Adverting to the Proceedings of Government, dated the 6th of July last,
No. 180, Legislative Department, I am desired by the Chief Justice and Judges of
the Iigh Court to forward the enclosed observations on the new Draft Code of Civil
Procedure.

9. It will be seen that the observations are in two distinct parts. Part A con-
tains some remarks which were drawn up by the Chief Justice and Mr. Justice
Bittleston some time back, at the request of the Honorable Mr. Harrington. As they
have been alrcady communicated to the proposer of the Bill through the Bengal
Seeretariat, it will probably not be thought nccessary to forward another copy to
the Legislative Council. The additional remarks contained in Part B are new and
have not been communicated to Mr. Harrington.

3. Mr. Justice Phillips and Mr. Justice Frere desire me to intimate their
general concurrence in the views of the Chief Justice and Mr. Justice Bittleston,
but both are opposed to the suggestion made with reference to Sections 633, 634,
that some modification should be made in the amount of Stamp duty leviable under
Schedule B, Act X of 1862. They remark that the rates have not been found exces-
sive in the Courts of the Interior, and the litigants in the High Court arc usually
richer and better able to pay.

4. The Chief Justice and Judges strongly recommend that' the Sections
ghould be distinguished by the ordinary Arabic numerals. The Roman numerals,
especially when high numbers are used, are not easily understood by Natives ; nor is
a rapid reference so easy even in the case of an educated English reader.

5. Some observations from Mr. Justice Holloway will follow.
_ Al
Some observations on Mr. Harr’ingtorf'a Bill for consolidating and amending the laws relating to
the Procedure of the Courts of Civil Judicuture in British India, with special reference
to Chapter X1V thereof. :

Before adverting particularly to any of the Clauses of the proposed New Code, we will men-
tion some omissivns, which it seems desirable to supply.

First.—'] he Code contains no provision as te the mode of instituting and eonducting suits by
or against infants, mariied women, or persons of unsound mind ; and, asa Code of Procedure,
applicable to a Court administering English Law, it cafi hardly be considered complete without
such provision. According to the rule of the English Courts, any person is entitled to sue as the
next friend of an infant, and the next friend is subject in various ways to the control of the
Court; but the rule by which any person may suc as next friend has never, we believe, been
accepted in the Courts of the Last Iudia Company, and it is a rule which it would probably be
damgerous to intreduce simpliciter inte all . the Mofussil Courts, The Regulaticns respecting
the Court of Wards and . the subsequent Acts of the Indian Legiskature, relating to minors and
persons of unsound mind, do not appear to provide adequately for this matter —(see Section 23
of Madras Regulation V of 1804), and we think the new Code ought to deal with it.  Itis sug-
gested that the English rule might be adopted with the qualification that the leave of the Court
should be obtained for the institution of the suit. Since the es:blishment of the High Court at
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Madras, all infant suits have been iustituted by next filends according to the practice of the
Bupreme Court; but some suils have been -brought by married women against their husbands
without the intervention of a next friend, which was formerly required on the Equity side of the
Supreme Court. It is perhaps unnecessary in the case of married women to do more than pro-
vide that in cases in which they are entitled by law to sue alone they may bring the suits in their
own names ; but in the case of persons non comporis mentis it is, at all events, h;ghly desirable that

the proper provisions necessary for the conduct of their suits and the protection of their interests
in hyigation should be found in the Procedure Code.

Secondly.—No adequate provision is made, as it scems to us, for carrying out decrees in
certain suits, such as those for the partition of family property. Suits for fure:h).xllre of mort-
gages and sale of mortgaged property, or for the administration of the estates of deceased persons
"The chapter relating to the execution of decrees is directed wholly to the objeét of enforI()}in b .
various means the surrender of property by the defendant to the plaintiff, or of renderi*rflhi
property of the deféndant available for the purpose of satisfying the money c%a’im of the lkllir:ltiﬂ'
The only provision for sale in exccution of a decree.is strictly limited to a sale of the d’cf;‘;ndunt'z;
interest in the property specified ; but it is obvious that such a sale is useless and inapp‘licable in
cages such as those above-mentioned (in which sales of property have been always directed on the
Equity side of the Supreme Court) for the purposz of satisfactorily carrying out the decrees in
such suits. Clause 347* is the only clause which
provides for the execution of decrees for division
of an estate; itis confined to tt e case of an estate
paying Revenue to Government, and for the security of the Revenue places the division in the hauds
of the Collector. Itis therefore manifestly inapplicable to many suits which may be instituted in the
High Court, even if it can be considered a sufficient provision for all such suits in the Mofussil, where
no doubt generally the object of a divisionis to obtain a share of the corpus of the family pr(,)pert
But asregards suits by mortgagcees, whether in the Mofussil or the Pre.sidency town, justice cannzt'
Le completely done in many cases without the power of directing a sale of the mortgaged property
?[‘he S?preme Court exercised the power under Act VI of 1854, Scctions 27 and 31~ and not lwij.
inconsistent with the Letters Patent, it has in some instances been exercised Ly Lhe’High Cuurf a%
Madras, thiough the process provided by Act VIIL of 1859. The new Procedure Code being i
tended to apply to all the Civil Courts, should deal expressly with this subject ; al;d claﬁweé slr "l]i
be introduccd similar in effect to Sections 27 and 84 of Act VI of 1854, It may’be observned th::'(
suits brought upon mortgages purporting to be conditional sales, the High Court herc have on a ml
decided that the proper decree is for delivery of the property by a ﬁ:ed day, unless on or bp-[}tea
that day the debt is piid, DButit hus been considered that a sale cannot be (;e’creed by the Cl -
in the Mofussil, although in many cases justice would be more completely done by. Zo decre(:illrn:

® In the revised Bill Section 361,

XVlf’h?r]dglg;_?}e;e a-relstnme other provisions of Act VI of 1854, as well as some provisions of Act
0 2 which might, we think, be usefully incorpm i ' g

respects the Procedure of the High Court, The flcl jcurizii:lttiec::l IrI;r;}:\?n;]ne; i(;(;j:;nzoe{‘?r f:it s
the old and simple procedure provided by Sections 24 to 26 of Act VI of 1;35! shuuhl‘rzC in, "
and that' creditors, legatees, or next of kip should still be able upon summon; and w't;hmmn “_150 ;
obtain an order for the Administration of the estate of a deceased person. 'J’hebPrncedix (‘(ljtdsmt o
not seem t'o contemplate persons coming in as creditors to prove debts nygainst aﬁ estate \v;fl N eld'oes
mad_e parties l:u the suit, ana there would be great difficulty and expense in making a large xmm})emg
credm?rs parties. It seems also desirable that upon the application of Executors andgAdu"‘n 'M of
t?rs without 8uit, accounts of debts and Habilitier should be taken and other proceedings h :]nmIStra.
vided by Sections 18 to 25 of Act XVII of 1852, Probably these provisions are h‘?] 'a »_88 pre
not incon.sistent with the Letters Patent by force of the 9th aud 11th Sections of Am: kl’n e e
XXY, Viet., Cap. 104.  Indeed we believe that the High Court of Calcutta ha “oAX1V mfd
framing the new IProcedure Code, it would be well to take advantage of i * 50 held. . But in
afforded for considering what old enactments relating to the Procedure of ;; OPPON\ml'y‘ thus
should be continued in force and for modifying and adopting thew to the pew :yftt:?gei:)ter:doirt:

itroduce

|
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by the Charters of the High Courts. It is further suggested that the provisions relating to special
cases contained in the earlier Sections of Act XVII of 1852, should alsu be imported 1into the
Code. To some extent Clause 202* of the pro-
posed Code provides for the stating of questions
of law or fact by agreement of the parties ; but the Procedure under that clause is not so conveni-
y cases 8s the Procedure under the Special Case Act. In the first place Clause 202
should be instituted ; and, secondly, it requires the pariies to enter into an
ngreement specifying \he definite result, whichis to follow from a decision of the igsue in the
affirmative or negative, Questions not unfrequently arise as to the interests, which a variety of
persons (ke under wil's, marriage settlements, or other like instruments ; and upon a special case
stated under Act XVIIof 1852 the parties readily obtain the opinion of the Couxt as to the proper
construction of the instrument upon which their respective rights and interests depend ; but in
such cases very great difficulty would be found in drawing up before the decision, such an agree-
ment as Clause 202 of the proposed Code provides for.

Fourthly.—With reference to costs of suit, there appear to be two omissions in the Code:
one generally applicable to all the Courts: ene having special reference to the High Court.

‘The former is this: that if the plaintiff withdraws fiom the suit, there is no provision requiring
him to pay the defendant’s costs down to the time
of withdrawal. Clause 136+ of the Code only
aathorizes the Court to impose terms as to costs when plaintiff ‘Withd raws with the permiss.ion
of the Court, and at liberty to bring a fresh suit; but the plainjuﬁ may .w1thdraw at any time
without such perwission, and one or two instances have occurred in the High Court of‘ Madras in
which the plaintiff has withdrawn just before the hearing and a'ﬁer the defendant bad iccurred all
the expense of preparation for trial; yet the C,our.t h'el.d lh'a,t it could make I.IO order uporr fhe
plaintiff for payment of the defendant’s costs. This injustice would be remedied by the addition
to Clause 136 of words to the following effect :—* and shall pay to the defendant the costs incurred
by bim to the time of his receiving notice 0 W \
doubt, from the fact that the Civil Procedure Code as originally fx'a.med, v.vas not intended to have
any application to the Supreme Courts ; and certainly the provision, which seems now required,
could not have properly found a place in Act VILI of 1859.

Section 892% of the new Code, however, simply adopts the language of Section 187 of Act
VIII of 1859, generally empowering the Courts
to award and apportion costs as they may deem
proper ; but there are in previous Acts of the
able to the Supreme Courts several provisions, directing that in certain
uld be allowed ; in others that costs as between attorney and client should
£ 1850, Sections 100 asd 101, Act XIII of 1856, Section 112), and we
of Section 292 should be modified by words which would exclude

# In the Revised Code Section 211.

ent in man
requires that a suit

¢+ Inthe Revised Code Section 143,

1 Ia the Revised Bill, Section 306.

Indian Legislature applic
specified cases no costs sho
be allowed,—(see Act IX ©
think that the general language
from its operation those specifie

Madras has decided that Section 101 of Act IX of 1850 is still in force, notwithstanding the 37th

Clause of the Letters Patent, by which Act V111 of 1859 is adopted as a Code of Procedure for the
High Court—{see 1st Volume of Madras High Court; Report 115). 1fitis thought better that
the High Court sheuld have an absolute direction in all cases as to costs and that all prior special

provisions should be rejected, that intention should be clearly expressed.
Fifthly—As respects the jurisdiction of the Courts, alike under the Code (Section 10) and

under the Letters Patent (Clause
on which it appears to be desirable that t
First, as to the words, * if the cause 0

he Code itself should give some explanation :—

f action shall have arisen;” thesc words of course throw
upon the Courts the necessity of deciding in each case, in which the jurisdiction dependsupon it, the
question where the cause of action arose; and 1t will bardly be denied that that would often be a very
perplexing quegtion to many of the Cousts, whose Procedure isto be regulated by this Code. It has
been the subject of many judicial decisions in the English Courts,and since the amalgamation of the

£ such withdrawal.” The latter{omission has arisen, no
. ?

12), (which are now properly made to agree), there are two points

d cases, 'though without that modification the High Court of
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Courts has arisen two or three times in the High Court of Madras—
High Court Reports), and also inthe High Court of Calcutta Anr
the same words in the English County Court Act as well e{s.to th
Courts respecting the jurisdiciion of iuferior Courts will suffice ¢
Courts may reasonably require some assigtance in deciding thj
accordance with the practice of the Indian Legislature to rende

an explanatory clause, to the effect ex, gra. that in suits for money lent the i

be .deemed to have arisen in the place where the money was lent; in g i(iau:‘e o
delivered; where the goods were delivered to the defendant or to h’is Aoeu t‘? 'or g'OOdS S(’Jld "“'."d
sory Notes and Bills of Exchange or Hoondjes against the makers and :c . ’t o o
was made or the _Bill of Exchange or Hoondee accepted, unless a . "?P °:S, where the Note
appointed, and if so at that place; and o in suits u Al ¢ particular place of paymest be

A pon all contracts for ¢
if payable generally, where the contract was signed or made : e ol ymen: of atracts

; . ; and in suits upon other cont
;wher forbthe delivery of goods or the performance of any other act, if no pal-rijc Lar p! “nfm“s
Jher : e ) A "t1cula ace ot per-
nce be appointed, where the contract was signed or made ; otherw; 1 " v
o be ur ; se, where the contract wag

{see pages 200 and 202 of Madra,
eference to the cases decided upon
e earlier decisions of the English
o show that many of the Indian
8 question; and it would be in
r such assistance by introducing

2ud.—As to the words {which were notin Act VIII
carry on business ;” these in ordinary cases would proba
in which they might and are likely to do so, and to me
intosthe Code an explanatory enactment.
its Officers, Corporations,

of 1859, Section 5)  if the defendant shall
bly create no difficulty, but there are cases
’ ' et such cases it would be well to introduce
s Compenies w:ie;ults va]luded to are tlx?se against Government and
in many diffesent places, but wi ) wieh may very ofien be said to carry on their business
i . places, .utwuh regard to which it would be highly inconvenient to hold

‘1ey are liable to be sued in every place where any part of their business is carried ’ 9 o
lish Courts have held, with reference to the same words-in the County CO:”;“::‘ onl; Tl'l‘e .Eng-
Companics must be considered as carrying on their business at the principal oiriice th, e Gy
only ; and recently in the Iligh Court of Madras it has been held that “’grov \
igg by that word “ the Government of Madras,” is liable to be saed
that it carrics on its business in Fort Ssing Geore thi ;

(see page 286 of Madras High Court Report). r;te,is:;:tl:;:l;ful;::vzngthzf; _the“Le“?rs P
Calcutta a different decision has been come to on the ground that the.word n:‘ re High Co.urt of
have no applicability to the Government ; and if that be 80, the reas(ni fc:”y °n business”
enactment is made stronger. No inconvenience ig likely to result from 03 d:cl - 'explﬂnﬂvtmy
Government shall be deemed to carry on its business at the place where the Gov a"'“‘j’" that'th‘e
held, ex(.:ept that in some cases it might invelve the necessity of bringing oﬂ‘lce::m;)le s
f‘rom a distance to the Presidency town. In eases depending upon evidej]cens 1 ° ! o of Tont
if the ‘Government witnesses were in the country, so generaﬁy would be the IZi ":?'f‘tfersf")f ot
and his own ‘conven'ience would induce him to bring bis suit in the District g [?t" bs :"lmesses’
cases depending chiefly upon some matter of law, it would probably be : ".‘11 , ]‘h o otber
.Government to have such cases decided at the seat of Government -)and S’(’:‘;‘“;"“V“mem N t'he
improperly brought against the Government for some wrongful and \;na hori ed n ms'e o it
the non-responsibility cf the Governme e torised act of it oficers,

at, for the Act would be at leas
. al H t
established by the Government in the Presidency town as in the I)istric:s :va:

‘As respects Railway and other Companies, the Enolish rule might b
inconvenience ; at all events, some rule should be laid dobwu with r»ug d

eial decision might after the lapse of several yeax_s set s
and widely scattered are the Courts, and ko many of
a very sufficient reason for some

the Company
ernmen.” understand-
1 that Court on the ground,

ily and Conveniently
cre the act was done,
s adopted, without
o these cases. Jydi.
le the rule; but considering how rum
them are constitutod, ¢l

o » there appear
Legislative exposition of the words in questi e
I. We proceed now to offer & fow remarks on the particula i 'q e
the * Special Rules relating to the High Court,” ; previions of Cl

eYous
o be

apter X1V

ot 5ot 1, S s o » lf:zr;:t.-—As to Clause 614 and 615.* There
§ DO reason for these (]
juses so far g

they simply repeat the Clauses of the Letters

‘statute of the same

- yelation to !/

[ 1

¢ doubt the power of the Guvernor

N Cfaras to.
ral's Council to make the alteration. Tue Ist
proviso ot Sectivn 614* takes away jurisdiction
in certain suits, over which the High Courts by
R o certainly have jurisdiction, and the 2nd proviso would !
;:n‘;o;;}gtfarw\ othe: ipees should be inserted in that proviso, and if the sum
of It ‘ “.t.  The alteration of jurisdiction in one or other

or both of those poiBts iy or ey won Jc‘sirable, but. if it can be made by an Act of the
Governor General's Council, then the jurisdiction of the High Courts may be altfrc(? in 'all ~mher
respeets by the same authority, and lcoking at the terms of the 'Status 24 and 25 Victoria Chap-
ter G7, Section 22;—24 and 25 Victeria Chapter 104, Seciions 9' zmd_ll,. and of thc? I.Qttfzrs
Patent 10, 15, 26, 27, 29, 37, 38, it is difficult to come to the conch-xsmn that it was the xn’t.'ennu.n
of the English Legislature to confer that general power. By Sectu'ms 22 of 24 am.l BV ictoria
67 the Guvernor General’s Council is prohibitted from making any law which should 1n
any way affec: -yvisions of any dct passed il:l tha.t Se:sions or therexfter to be passed,
eflieting, Her Mg sy's Indian terriories or the inhabitants thereof. .Tben Chapter . 104, a
Session provides {Section 9) that each of the High Court-s, whlc'h Her
Majesty is therel tablish, shall have and exercise .all the jurisdiction, wh\ch‘ she
by Her Letters Patont way graut. To take away ?lly Jlll‘.lb‘f.ll.(‘tlon couferred by the letters
Patent, is therefore as it scems tous to violate S‘ecuon’f&% of (l.xapter 67. As to some matters
certainly the Legislative powe:. “{ieneral’s LO:]{]‘CII are expressly saved : thus t,h.e
concluding paras of Sections 9and 11 of Chapt-c‘r 104 expressiy re'serv'e. the power of the C(funcxl
to alter the jurisdiction of the High Courts so-te\r.as that jurisdiction is by those clauses simply
teansferred from the abolished Courts ; and soin like manner the Clauses of t‘he Lettf'rs Patent
expressly save the power of the Governor General’s Council to legls!ate.upon
which those clauses rcfer. But egpressio ’

g 10 awhorise any limitation or withdrawal by the €
surisdiction which is conferred by the Letters Patent. The
only words upon whic’ ary opinion could be rrst‘cd, are those at'_the eynd‘ of
S(,‘,t;ti()n 9 of ¢ and without prejudice to the Legislative p'mv(-rs in relation
{0 Lhe mallers j crisaid L1 Le uvernor General in Couneil,” but upon reading the \s-hple-‘Se-c-
tion that reservation scoms to b imited o the lutter half of it 1elating to the transferred juris-
ferred by the Letters Datent, though the words i
v of the Secrctary of State coufirms this
view. Further ces g o aves i wuoned, 1t does not appear to us that there is
ine away sliogether the jurisdieiion of the Court of the District

Chapter

above referred to
the madtters (principally of
exclusio alterius, and we §
General's Council of anv)

diction and toap:

any sufficient ve
whare the ca: uits aguinst the representations of deceased persons.
That enactms is to great inconveuience, and the interests and conveni=
enee Ciendas an swen suies weuld be sufficiently guarded by requiring the plaintifis to
obtai. o ve of the Court for their institution if brought elsewhere than in the Distriet where

the deflendan s,
arse appiies equally at the proviso to the endof Section 10 Chapliy 2
"led that if Clause 631 at the end of Chapter X1V is rctained, there
+1 u'e for the Tlich Courts on this subject, unless the above-
reneral’s Council should be thuught to render

iligh Courts and the other Courbs of the

and it m

e Ly e

‘o the po

v i e v originally left blank,

aeh it hes since been filled up with Rupees

s supposed that some alieration of the
~as contemplated, and th

1 Jpavivien o ' Ry N
SIENTIOTCY, AL @ittiation v Provives afihe Guavarnor




Council, we may add that since the establishment of the High Court at Madras the suits for smali
amounts chicfly by parties in person have increased, though the ylaintiffs get no costs ; and that
it would be an improvement in the law if the Small Cause Court had exclusive jurisdiction to as
least the extent of Rupees 300.

* Sections 631 and 632. Secondly.— As to Clauses 616 and 617.%
These clauses also affect the jurisdiction of the Iigh Courts, but instead of limiting or with=
drawing any part of the jurisdiction conferred by the Charter, they add a jurisdiction mot
eonferred by it, leaving therefore unaltered that which the Charter has given. This perhaps may

not be open to the objection noticed with reference to Clause G14. 1t is quite right that the

High Courts should hae power to try suits
for immoveable property situate partly within
and partly without the local limits of their
ordinary original Civil jurisdiction, as provided by Clause 616, without any leave abtained,
as is required by Clause 18 in the case of other District Courts or Courts subordinate thereto.
Such leave could, in the case of the High Court esercising Original jurisdiction, only be given
by the High Court exercising Appellate jurisdiction and would involve useless expense.

Section 629.

But with reference to Clause 617, providing for suits for immoveable property situate

partly withia the jurisdiction of one High Court and partly within the jurisdiction of another
Tigh Court, we would propose that instead of the Clause as it stands, the enactment should be
that the plaintilf might bring his suit in either Court by leave of the Court, and that the Court
in which the suit was brought should have power to try the same, unless the defendant should
object to the suit being tried by that Court, in which case only it should be necessary to
ebtain the concurrence of the other Court.
Thirdly—~As to Clause 631 and 5G.%
1 Secirons 645, 39, These Clauses are noticed here because they
touch upon a question of jurisdiction. Clause 56
af the Code provides for suits against several defendants, some of whom only are resident
within the local limits of the Court’s jurisdiction; and enacts that as against the defendant or
defendanis so residing the suit shall not ba rejected on that ground, There is ro special pro-
vision for such cases in Chapter X1V, but the effect of Clause G{%l is to render Claugse 56
applicable to the High Courts as well as to the Mofussil Courts ; and some provisicn on the
subject is required. Act XXIII of 1861, Section 4, met the case, by providing that the
District Court, if the snit was instituted in a Court subordinate thereto, or the Sudder Court
might order in what Court the suit should be heard, and that appears to us preferable to the
enactment in Clause 56 of the Code; for, as we understand the latter, its effect would be to yeuder
it necessary in all such cases either to sue where the cause 9{" action arosc, or to bring separate
suits in each jurisdiction in which any of the defendants dwelt. In other words it has no effect
at all because without it the result under Section 10 would be the same, Act X X11IT of 1861 being
repealed. Io the High Courts plaintiffs might be allowed to bring such suits with leave of the
Court first obtained ; and as regards the other Courts the same provision might be made, except

that upon objection of any defendant out of the jurisdiction, the question should be referred for
decision to the District Court or High Court,

Fourlhily.— As to Clauses 618 and G19.t
: These Clauses cannot of course be brought into
}cb)ﬁ:r;g‘ration so Jong as the suitors are reguired to pay fees to the officers of the High' éourts, but
Stamp duties may be conveniently introduced in lieu of the fees now taken. At the same tjme
some modifications of Schedule B of Act X of 1862, seems desirable in the High Courts,

The suitors in the Presidency towns have for so many years been accustomed to th.
of Court fees payable in comparatively small amounts at different stages of ti »,h;;t 1[,0
sudden introduction of a system which imposes a large ad valorem duty upon the institution of the
suit might have an injurious effect in driving suitors away from the Cour's, and might practically
operate in some 1nstances as a dcnial of justice. At all Courts it

1 Scctions €33, 634.

would we think bLe

7

desirable in the Presidency towns (perhaps elsewhere also) to reduce the duty on the plaint
by at least one-half, and to levy the difference at subsequent stages of the suit. The
stamp on written statements might be increased ; and the parties might be required to furnish
stamped paper, on which the issues of law or fact framed by the Judge should be recorded, so the
stamp duty on decrees and on applications for execution might be sufficiently increased to make
up for the reduction of duty upon the plaint. As ‘o Clause 619, it is apprehended that some
uncertainty may arise from the wording of it as to the cases in which the stamp of 32 Rupees
should be taken. It is only to be taken when the claim is not capable of estimation under any cf
the rules in Article 11 of Schedule B, but those rules scem really to provide for every case by
declaring (paragraph e, that either the estimated selling price, or if the value cannot be otherwise
estimated, the Plaintiff’s estimates shall be taken,

Fifthly.—As to Clause 620*. It appears desirable that this Clause should be extended
. so as to include the manner of taking and
* Bection 635. recording evidence provided by Sections 252 to
2063 inclusive, as well as of recording judgments.
In the late Supreme Court, except in cases of great importance, and appealable to the Privy
Council, when the parties desired that question and answer should be taken down by the Regis-
trar, the Judges’ notes of the evidence were always accepted as a sufficient record of the evidence
for all the purposes of Lke suit; and there is no reason why the same practice should not be
adopted on the Original side of the High Court. Now all suits heard by a Division Court in
the exercise of the ordinary Original Civil jurisdiction of the High Court are a.ppea.‘.able to the
High Court exercising Appellate jurisdiction, and a great waste of time would be the consequence
. of a rigid adherence to the provisions of the
Section 266—274. Code (Clause 255—263). Hithertoin the High
Court of Madras on the Original side the Judges’
notes taken in the usual manner have, by consent of the parties, been accepted as the record of
the evidence. Incidentally, and with reference only to .the Courts in the Mofussil it may be re-
marked, with respect to Clause 259, that it
t Section 270. seems as important to require that a note should
be made of the objection, when evidenco is

rejected, as when it is received notwithstanding objection.

Sixthly.—As to Clause 621.5 As regards suits on the Original side of the High Court,

heard by two Judges, would it not be a better

1 Section 636. provision that the opinion of the Senior Judge

should prevail, inc ase ofa difference of opinion,

as is suggested in paragraph 23 of Sir Chailes Wood's letter. The effect of the Clause might

be this . an original suit heard Ly two Judges; differ.en'ce of opinion ; rehearing before a third
Judge ; appeal from the decision as the decis.ion of a Division Court to the High Court,

Seventhly.—As to Clause 623.§ If the interpretation of the word “ Advocate” in the Chap-

ter of Definitions includes only such Attorneys

§ Scetion 638. ‘ as have the right both to appear and be heard, .

then the first part of this clause seems neces-

sary. DBut the latter part which prohibits the Attorney from pleuding in the High Court seems

unnecessary ; atall events, if introduced it becomes equally necessary, in order to render. the Code

consistent with the Charter, that the Advocate of the High Court should be prohibited from

« acting” in that Court ; for according to the Charter the Advocate is as much precluded from

¢ acting” as the Attorney is from ¢ pleading.”

The choice of the word “ Advocate” as a general term to include all classes of practitioners
i0 all the Courts scems unfortunate, as the same word is used in the Charter of the High
Court to designate one class of practitioners only with special and limited functions ; and unless
some provision is introduced into Chapter X1V, expressly declaring that the se».'era.l classes of
practitioners in the High Court are to confine themselves to the functions respectively assigned
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to them by the Charter, it is not unlikely that some doubt and confusion will result from seversl

of the clauses of this Code.
Clauses 29 and 36* are the only clauses of the Code, in which the word * Advocate” is
coupled with the words “ not being an Advocate

# Sections 32 and 39, of the High Court ;” and Clause 271 is quite

% Section 30, general, that whenever a party is required to
perform any act, he may perform it by an
Advocate, :

So Clause 23% provides that all appearances as well as applications shall be made by the
party in person or by his recognized Agent
1 Section 25, “or by an Advocate duly appointed to act on
his behalf.”
Is not this language at variance with the Charter so far as it applies.to 4dvocales of the High
Court. Again, Clause 28§ requires the appoint-
§ Section 31. ment of Advocate to be in writing and filed,
Is this applicable to Advocates of the High
Court, who can only plead ?
Clause 32|| provides that the person appointed to act as Adrocale on the part of Crovernment
in each Court shall be accounted the Agent of
} Section 35. ) . Government for the purpose of recciving pro-
cess. In Madras, the Government are repre-
nted by the Advocate General and the Government Solicitor, and by the Government Pleader,
z;n e f\ppellate side of the High Court—On which of these officers should process be served
: ?
under this Cl.\?l;:u;m 167. (See also Clause 98).Y
i icati r admission of special appeals shall be presented
Clause 571* provides that application fo e Highp Gourt by an Adrosats of that
% Section 586. . Court. Does that mean ** an Advocate”
he Charter, or ¢‘ an Advocate” according to the interpretation of the Code, includ-

ing to t :
?ccori?vgocate% Vakeels, and Attorneys? We suppose that at least Vakecls are intended to be
ing 5

: it is very doubtful.
included, Bt 22 vet'y 620, 621 (See also Clauses 605 and G0G6.)
Secm B The same doubt arises upon Clanse
¥ Section 589, 574+. Would the certificate of u Vakee! be
sufficient, or that of an Attorney ? It certainly
desirable that if the word “Advocate” is retained in the Code intthe (:omprel'\ensive sense
d.oes seem b+ the interpretation Clause, the qualification of it as regards the High Court in
given 10 1;(1\},7 should apply to Advocates as well as Attorneys; and that whenever throughout
Chapter « Advocate of the High Court” is mentioned, it should be clearly explained whether
the Code ‘ho have been admitted as Advocates of the High Court under the Charter are intended,
: on]yﬁt:}?:r“Vakeels also, who can by the Charter both plead and act, are also included.
oy 1 Section G40, Eighthly.—As to Clause 625.F It is very
propet that the Court should have this power of
ference to a single Judge, but the power ought to be extended so as.to authorize a. reference t.o
TR f the Court in the like cases. Where the Judges are few in number as in Madras, it
fm Offcer ossary that the power should be so extended, and both here and in Bombay a Com-
18 very neC;or the investigation of account, has been appointed as an officer of the High Court.
mlssm]r}e ' The following remarks have reference to other parts of the Code, not already noticed.
H- Asto Clause 19,§ it seems unnecessary to
require the concurrence cof both High Courts
Would it not be sufficient if leave were given by the High Court of tho
brought, at all events unless objection were wade by the defendant.

§ Clause19 (now Section 21)

upon this point.  Wou
District where the suit1s

As to Clause 40* which requires the Smalt
Cause Court to serve process of other Courts
within the local limits of the jurisdiction of the
High Court, there appears no objection to it ;
but should not Section 88 contain an exception

+ Section 234, of cases falling under Section 40-—(see Clause
(sow Section 45 22511‘ which'has the words “ to any Court not
being the High Court.”)

As to Clause 43 it would be a simpler and more convenient course, at least in the High

. Courts, that the Court ordering the person to be
(Now Section 46.) summoned should at the same time direct by
which of the parties in the first instance the

cost of summoning should be paid.

Having reference to Clausz 17, 18 and 19 of the Code, a slight alteration of the wording
of Clause 55 scems necegsary. It is suggested
that the words “ no part of” should be inserted
between the words “ that,” and * such land” in

the 4th line of the clause; and the word  not” should be struck out in the 5th line.

®(lause 40 (now Section 43).

Clause 88 (now Section 91).

Clause 55 (now Section 58.)
56 (now Secction 59.)

2

If Clause 56 should be altered as has been suggested in the course of those remarks on
Chapter 14, Clause 631, then it is further suggested that its proper place would be in Chapter 2
of :l?eeCode,- and that Clause 55 should be further altered by substituting in the 9th and 10th

» rds @ ant is not.”
lines the words ¢ none of the defendants are’ for the words © the defendant 1

This clause does not provide as Clause 145 does, for a rcasonable time being give.n fo the
representative  of the deceased plalgtlﬁ to

Clauso 143 (now Section 140.) come in. Qught not the provision to be the

same in both cases ? The interests of those who

represent a deceased plaintifl are not necessarily safe in It:ict:?:dcslzi :e,stiir:;\ér’uih};l:l;&ﬁ”;‘ pay” s
used instead of ¢ shall” which was the word
used in the corresponding Clause (121) of Act
VIII of 1859. If this is intentionally done for the purpose of leaving it discretional with the defer.ld-
ant to tender a written statement, the earlier part of the clause seeras wholly unnece?,sary, b.emg
included in Clause 172; and the latter part does not properly fall under the head « of written

statements.”

Clause 173 (now Section 182.)

There should, we think, be a separate
heading for these Sections. At present they
are ranged under the heading of the examination of parties as witnesses.”

Clanses 235, 246, (cow Sections 245, 256 )

Clause 246 provides for the decision of questions referred by two Judges, but does not
provide for difference of opinion, on which subject see further observations with reference to sub-

sequent Clauses of the Code- The heading of these clauses should be

altered by adding the words ““ and to investi-
gate accounts.” In Clause 270 between lines
1 and 2 oughtnot the words beyond the jurisdiction of the Court issuing the commission and,”
to be inserted : otherwise it might be urged that the High Courts would' be .bound.t? issue Com-
missions to the Small Cause Court except under special circumstances which is not, it is supposed,
intended. .

The Code requires a special application in order to enforce the attendance of a party as a wit-
ness (see Section 229), and his attendance could not be enforced if he was at a place beyond a
certain distance. But Section 266 with reference to Commissions is confined in terms to the exa-
wination of witnesses. A doubt has been suggested as to whether this Section includes the
examination of parties.

Clauses 264 —283, (vow Sectinns 275—~294.)
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The proviso to this Clause prevents the transmission of any decree of a Court of Small Causes

for execution by a High Court; but it does not
expressly provide how such decreces may be
executed within the local limits of the jurisdic-
tion of the High Court. As the pecuniary jurisdiction of the Mofussil Small Cause Courts does
not exceed that of the Presidency Small Cause Courts, the decrees of the former may be exccuted
by the latter, if Sections 433 and 434 are to be supposed applicable to the Small Cause Courts of
Calcutta, Madras, and Bombay ; but at the end of Clause 439 that intention should be distinctly
expressed.

Clausos 439 (now Section 455.) *

The language at the commencement of Clause 452, is not large enough to induce al} the

cases ip- which, under Chapter 4, application
may be made for arrest or attachment of pro-

perty before judgment. Would it not be better
to strike out Clause 452, and alter Clause 453 by substituting in lines 1and 2 for the words

« whenever such attachment is applied for” the words “ after application has been made for
enforcement of such bond, &c., under Sections 446 and 447,” and adding at the end “ asif a suit
had been instituted on such bond, &c.”

»  Clauses 452 and 452, {vow Sections 467 and 468.)

The first two of these Clauses provide for
difference of opinion amongst the Judges on

regular appeals; the next two on applications for
review of judgment, and thelast two prévide for cases being heard by two Judges but do not

provide for avy difference of opinion. We suggest certain alterations in these Clauses.

Clauses 515, 516, 8n9, 610, 682, 246, (now Sections 530,
531, 624, 625, 597, 256.)

Clause 515.—When a case is re-argued upon a point of law on which two Judges have differed
in opinion, it would be better to provide for its being re-argued before the same two Judges when
practic;ﬁ)le and one other Judge. Further discussion may induce one of the Judges who first

heard the appeal to alter his original opinion, and the result may be an unanimous decision which
is always desirable and may prevent further litigaticn, - e oL o :

As regards Clauses 582 and 246, it seems necessary to make provision for the case of difference
of opinion between two Judges. Incasesin the High Court heard by two Judges, one being the
Chief Justice, and a difference of opinion arising, his opinion should prevail. )

We think 30 days is an unnecessarily long time to allow for appealing from a decree of the
High Court in the Original side ; and though execution would not be delayed thereby, considerable
inconvenience might be sustained by parties not being able to get back their exhibits without
application to the Court to be founded on special reasons (Clauses 190 and 192), the High Courts

might properly be left to regulate this by rules
of their own., There seems no reason {or
requiring the decree to recite the opinion of a dissentient Judge. The judgment is required to
state this, This provision seems (Section 55) at variance with principle on which the Clauses of
the Code prescribing what the decrees are to contain, have been framed, viz,, that they should as
succinctly as possible, state the relief granted, without any unnecessary recitals.

(True Copy.)

Clause 563 (now Section 578.)

(Signed) P.P. HUTCHINS,
Acting Registrar, Appellate side.

e mat 2

B

Further Observations on the New Code of Civil Procedure, in addition to those of the Chicf
Justice and Sir Adum Bittleston, forwarded to Mr. Harington through the Secretariat at
Calcutta.

This provision is repeated in nearly the
same words in Section 669,

The enactment that the procedure prescribed by the Code is to be followed in all misceila-
neous cases and proceedings in any Court, * as far as it is or can be made applicable,” is vague

Bection 2.]

. 11

and unsatisfactory. The objettion might, we think, as regards at all events the variety of pre-
ceedings in the High Court, be removed in & great measure, by adding a Chapter or Sections
prescribing a certain course of procedure upon all applications not otherwise provided for, as by
petition filed, and motion thereon, after notice to the parties interested, wi'h provisions as to use
of affidavits or written statements or oral examination of parties or witnesses. Some provisions
of Act VI of 1854 might be usefully introduced. )

Applications for writs of Certiorari or Habeas Corpus in the High Courts, with reference to
Civil matters, might be said to come under the clags of miscellangous cases and proceedings, and
it would be difficult to say how far and in what respects the procedure prescrib:d by the Code could
be made applicable thereto. See also observations on Section 173.

Though the language of this Section is general, Section 664 excepts from its operation, and
generally from the operation of the whole Code,
the Small Cause Courts of the Presidency
Towns, throwing it however upoa the local
Governments to dec;lde whether any, and if any, what parts of the CudeAshould be applied to the
latter Courts, Their procedure is at present regulated by Act IX of 1850; and the local Govern-
ments cannot apply to them many parts of the Proceiure Code without, in effect, r(%pealing that
Act; and this is the proper province of the Legislature. .In many respects certainly the pro-
cedure of the Code is neither so expeditious nor 80 economical as-(hat.of Act 1).1 of 18‘50; and in
our opinion the cxtension to those Courts of the system of' setbling issues, filing wmttez;. state-
ments, &c., would be mischievous ; but, at all events‘, we think thfa Leglsl.ature sjhould decide tl.le
matter and not the local Government ia each }’1‘esldelwcy 5 af.lil in passing this Code the'y will
have the fullest opportunity of considering which of the Sfact'oxxs are adapted to the Pre.sxdency
Sumall Cause Courts, wheu their applicability to the Mofussil Ccurts of the same class is under
notice. Schedule A does not touch Act VI of
Section &. 1854, Act X V1Iof 1852, or anyofthe other Acts
relating to the procedufe. of the late Sapreme Courts, all of which'a.re expressly made a.ppliclzable
fo the ‘High Courts by the Statute 24 and 23 Viet., Co 10+, Portions of these Act:s are impliedly
repealed by the absolute inconsistency botween t.hem and the. Code ’b‘ut por(l-:)x']s only, and
the repealing clauge of the New Code should specxf).r what portmn.s. The C.odclls mzfde gene-
rally applicable to procedure in the High Court (Section 6186), and its operation in this respect
should be rendered as clear and distinct as possible.

Lections 8 und Gud.

Th~ laneage of this Sec(i;:; is not large enough to in-clude all suit‘e w.hich might 'propr'r]y

) be prohibited on the principle of ves judicata.

RTINS A suit, for instance, brought for possession of

land upon the terms of a mortgsg? insirument, and ano‘ther suit k{:ought for the recovery of the

money due upon the same instrument, counld mft v smct}y .be §a}d to be br.'ought upon the same
cause of action, yet precisely the same matter might be in issue in both suits.

. . . . , batitutio ¢ broun n
This observation, if cntertained, would be met by substituting f‘fr t.he w?rds. by ”?h‘ on a
cause of action which,” the words ¢ in which the matter or matters in i-sue,” with a corfespond-
) - . . -
lteration at the end of the Saction, or by the addit.on of the words “orof any suit in
a ¥: ’

ing ¢
issue stall have been heard.”

which the matter or matters in
Why should not this Section be applicable to Small Cn‘use Courts ? If ¢ bot.iily inﬁrr-nix)-"
.fficient ground for allowing partes to

Seetion 27 appear by recognized Agents in other Courts,

the suitors in the Small Cause Coucts (though the interests at stake xfny be smal‘]er) hz;Ve a
reasonablo claim to the same privilege ; but it may be doubted whether, 1n ajny case, 1t‘s(ho§1 d be
extended to such bodily iufirmity as would prevent the. party fro.m a.ttendlng.Court” WIth.out
inconvenience,” The language should be without risk or serious inconvenience,” oT equivas

lent words,
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-

As respects the High Courts of Calcutta, Madras, an1 Bom'my, the Letters Patent prohi-

bit any body from ¢ acting” for a suitor, but
a Yakeel or Attorney, or a co-suibor, consist-
ently with the Charters no recognized Agents can be admitted in those Courts; and we think the
Code should be framed accordingly.,

Section 28.

‘This Section contains the” words ¢ the proc:ss requires to b: servel,” the correctness of
Seetion 43. this language.

Payment into Court of the sum required for service of process is not necessary when
the process is  served by Attornies under
Section 639; and an exception of such cases
should be introduced into this Section.

The summons should contain a demand of
the costs incurred down to the time of payment.
One of these Sections (113) provides for the case of a defendant being required to give
gecurity ; and the other (117) for compensation
to a defendant arrested on insufficient grounds ;

but no provision is made for payment of the
defendant’s costs, if he should succeed in showing cause, except where the Court shall be satis-

fied that the application was originally made on insufficient ground ; and the Court might think

the plaintiff had fair grounds for making the application, though sufficicnt cause might be shown
for not requiring security.

Section 435.
Section 78.

Sections 113 and 117.

The same observation arises with reference to applications under Sections 119 and 127,
and also Section 136, and several other Sections of the Code. The application may be rejected,
and the defendant may be put to expense in resigting it ; but the Court is not authorized (at
least not expressly) to award costs. Whether the Code could be construed impliedly to give that
authority is very doubtful, for in some places (as in Section 152, the power of awarding costs is
expressly mentioned ; and the Scetions 306, 307 relate only to the awards of costs of suit at the
time of final judgment in the suit. This is a matter of special importance for consideration as
regards procedure in the High Court. '

A general clause might be introduced in Clause 16 of the Code, authorizing the Court
to award costs to either party at the time of disposing of any application made under any
provision of the Code, or to reserve the consideration of the costs for any fuiure stage of the
proceedings if the Court should think fit,

1t 1s to be observed, further, that Section 113 does not express what is to be done if the
defendant should fuil to give security whea ordered, thoush Section 116 does say that, if he
should fail to give fresh security (after the discharge of the original surety), he may be committed
to gaol.

The powers of arrest and attachment before judgment arc given to the Mofussil Small

Cause Courts without appeal, though every
other Court exercises those powers subject to
appeal. We arc inclined 1o think thatit would
be betrer to withhold those powers, as the framers of the Code have withheld the pawer of granting
"njunctions from the small Cause Courts.

Sections 114 and 124.

No provision for awarding costs on
refusal of motion fur injunction—(-ce remarks
on Sections 113 and 117.)
1f an alleged compromise be denied, how is the question to be tried? Tue case has
occurred in the Madras High Court, The
plaintiff in a suit alleged a compromise of that

suit,and of a crosssuit between the same parties.
The compromise had been effected by the Attoraies, and the defendant denied her Attorney's

authority. This took place bstween the settlement of issues and the day appointed for the

Sections 136—142.

Section 145,

<R swA e
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hearing ; and an additional issue was upon the plaintiff’s application framed, raising the quastion
whether there had been any binding compromise. But this course is attended with the incon-
venience that both pariies must come prepired to try all the issues raised, and it wou'd be better
to prescribe some mode of separately trying the question of campromise in the first instance.

It would however, in our opinion, be betier still nat to recognize any compromise in tie
course of a suit, unless adu.itted by both parties under the next Section (146). Norcturn of Stamp
duty would, we suppose, be made, if the defendant denied the compromise, and equally, we
think, the judgment in the suit should not be founded uwpon the terms of an alleged but
disputed compromise.

The Court should have the same power asis given by Secticn 152 of awarding to the
defendant costs to berecovered from the estate
of the irsolvent through the Insolvent Court.
It seems desirible to add a proviso to this Seciion, to the effect that it should not

: apply to any case in which notices to produce

may be served by Attornies pursuant to Sec-
tion 639.

Why is this provision confined to this particular case ? We do not see why written

Section 158.

Section 157.

statements verified should not be received ¢i her
in support of, or in opposition tn, any of the
applications wlich way be made under the
Code,as affidavits have usually been received in the Supreme Courts (see observations on Section2).
As regards applications on the Appeliate Side, experience has shown the necessity for such -

Section 173.

provision. o . ,
No provision here regarding cusis as there is in Section 164. If the defendant’s
non-appeatance was in consequence of his not
Section 175. being served with the summons, he ought not,
of course, to be required to pay any costs ; but
If 11is at:endence was prevented by some other sufficient cause, it might be proper to set asidq the
; > " hi ing costs,
judgment only upon the terms of his paying costs The same vemark applins to this Section as
Bection 176. te the last.
Sections 179 and 180. These Sections should have a _distinet head-
ing ** Of payment into Court.”

It is not expressly said in this or any other Section when the Court is to decide upon
the admissibility of the documents ; but in the
Sections 192 and 187, i framing of the Code as it stands,.there appear
some ground for the inference, that the intention
was that it should be done at the time of the preductiom of the documents, viz., the first l‘.e.zning.
"T'his is well enough when the case is disposed of at. i:,he first heaﬁng 3 but if at .th;:t time issues
only are settled, the Judges may not be in a p(.)smon then to decide, conclusively, .as t.o the
admissibility of all the documents which the parue's ma) produc.e; and the ﬁl.Ial he'imng s .the
proper time for deciding all questions as to the adwmissibility of evidence. 'Pl'act\cally, in the ng'h
Court of Madras all such questions have been reserved for the final hear.mg, and the matter is
only noticed here in consequence of an impression that the present fiaming of the 8. S, .headed
« Production of Documents,” raises an inference that the documents are ?o be recel.ved or
rejected at the first hearing, whether issues are then settled or not. In Section 197, line 10,

ought not the word *“ may ” to be substituted for the word “shall.” )

In line 6, after the words < by the
Court,” it should be added ¢ or by the Regis-
trar or Clerk of the Court where there is such an Officer.”

Would not this Sectivn be more pro-
perly placed in Clause 41

Section 198.

Bection 210.
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The partics to a suit might be allowed to state the i.sues between them by agrcement,
without entering into the wriiten agreement

mentioned in the latter part of this Seciion,
The plaint would show what relief was sought ; and the Court might dispose of Lhe suit, accord-

ing to the finding, upon the issues presented by the pariies themselves. Section 523 provides for
raising questions of fact or law without suit, and in that case the parties must previously agree
upon the result to follow from the finding of the Court, or simply leave it to the Court to dec'are
the rights of the parties, as is the prac ice upon special cases under Act XVII of 1852. This
might be done by an additional provision to this effect, when the parties to a suitare-agreed, &c.,
they may state tle same in the form of'an issue: and if the Court shali be sa isfied that the same
is fit to be tried, it may proceed to rezord and try the same, &e., as if the issue had been framed
by the Court, and may uponthe finding, &e, give judgment in the suit, In some cases the

Sections 211 and 212,

expense of coming befure a Judze to setile issues is incurred very unnecessarily, and we think it
desirable 10 encourage parties in such cases to frame the issues by agreement. In the High
Court issues so framed wight be filed with the Regisirar .and the case set down for hearing in
its turn with.ut any application to a Judge.

The words * Small Cause Court” are appended to this Section; but as the Scctions

‘ : relating to a ** first hearing” are not applied to
Bectjon 213. . .

Swall Cause Courts, they should be struck out_

The fiest three of these- Seclions are inapplicible when the sunmons is served by an

Sections 232235, Atturney under Sec.ion 639 ; and the 233uh

Scetion only authorizes proceedings to be taken
for the attachment of the moveable property of a witness in cases in which the summons caunot

be served in either of the ways ¢ thereiubefore specified,” and upon-the certificate of the serving
Officer.  Some alteration is needed to adapt these Scetions w0 the case of service under
Section 639. TPerhaps the Attorney should b2 required 10 make the return of non-service, upon
the summouns, either with or without verification by the person who attempted to serve, if any
proceedings are to be taken agaiust the witness, ]
: ) The first of these Sections appears- to be
Sections 238—242, ..
unnecessary. It merely repeats the provision
of the Evidence Act (I of 18355°, Section 19,
The othep Sections 239—212, différ from the enactinent in-Section 19 of Aet Il of 1855
in this respect that, whereas, under the latter, parties to su'ts could not be compelled to attend
for the purpose of giving evidence in any but the: Supreme Courts, except subject to the rules
prescribed by Act XIX of 1853. Under these Sectious, neither in the High Courts nor in any
other Court can the attendance of parties as witnesses be compelled without the special leave of
the Court. We do not see any sufficient reason why a party to a suit should not be as liable
as any body ele-to be summoned as a witness in his own suit; and we would owmit these
Sections 238—242, and would also-repeal the proviso to Section 19 of Act ILof 1855, We-do not
jmagine that the power of summoning an opponent as a .w?t&.ss is oue which ¢ mld be or is likely
to be much used for purpose of annoyance or vexaiion, but in order to guard against a possible
abuse of it, a clause might be introduced, authorizing the Court to compeunsate any party whe
had besn unnecessarily and vexatiously summoued. To require an application to the Court in
every case, involves suitois-in the High Court, at all events; in an expzuse-which might well be
avoided. .
Ihese Scctions require a separate heading. Is *a proclamation fixed up in the Court
i House” sufficient nutice to the parties of the
Sections 245—230. . . .
Section 230, day appoint=d for d::termunug the question
referred 2 Notice might Le given to the parties
through the Court by which the quesbior‘I was referred, or .the statement, o.[' the question might
e accompanl d by a statement of the residence of the partirs t» whom noice might then be sent
by Post,
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If these S.cilons are retained at all, we think they should provide in the alternative

that the Court may * either order such person

. Sections 284— 236 to be brought from gaol to be examined” or

« {ssue commission, &e.”’  Further, why should the Court be compelled to issue the cummis'sion

to one of its officers? The distance nf the gaol from the Cogrt or other gircu:nsmnces might

render this inconvenieut, After the words ‘ io any officer ol the Court,” the words * or other
person” might be introduced.

Is the earlier part of Section 285 intended to apply only to the case of an examination
inagaal? If so, why the distinction ? The.parbxes to th.e Sl'lib f)ughn in .eve.ry case, when
practicable; 10 have the opportunity of attending th-e exarx‘unauon if they desire ir, but in many
cases it is not practicab!g and, at all eVe.ms, if the officer in charge of the gaol, or so‘me person
appointed by him be present, the Commb:siont::r even, though not atiended by the parties, would
be as likely to take the examination properly in a gaol as elsewhere. . N

As to Section 288. Why should there be the double prc)c.gefllng of a commission to
another Court, and then a commission by that Court, W}.le[') the gaolisina dif’ferent dls.mc‘t from
that in which the suit is brought ? ththe'r the .ga.ol is in- the same or a d;'tf( rent .dxsm.ci_;, we
would suggest that the Coutt, in which the suit Is broug%n, ahould‘ be given a dr.screrfonary
power to jssue a cowmission to any Court or person wlmmwu may thmk_.ftu to. ap;?omc for thy,

' purpose of taking the examination ia the gaol-, unless the Court should think it right to order
the prisoner to be brought up for examinstion in Court.

Why should not this Section be male applicable to S.nall Ciuse Courts 2 The Judges
of those Courts may, we thiuk, safely be trusted
with the exercise of a discretin as tothe ecirx
cumstances under which evidence taken under a commission should be received as evidence in
the suit, though the cause fur so taking it may have c‘f”“fd‘ N

We very much doubt the expediency of authorizing Sma.ll Cau'se C?ourts to 1ss‘ue commis.
siens for local inves-igation. In suits for small
amounts, the additional expense of such an
investigation would, in most case, be morz than it was worth, and probably more harm than

Section 289.

Section 260,

good would come of it.

Tuis euaciment may throw upon the Comtan inquiry iuto nearly all tlie matters which
would bave been the subject of investigation
_ upon a plea of plene administravit at common
law, or in an-administration suit ina Court of Equil‘y. But no provision is‘made.: as to the man-
per of conducting this inquiry. {t appears lf’ be' in efnled' that no. such. m:ulmry shon'd take
place until after the decree; and though the inquiry might involve mvestlgnuon.of. complicated
accounts, it is apprebended that a‘ter decree no 1eference to a Judge or a Commissioner to take

Section 330.

the accounts could be made.

This Section is made applicable to Sma 1 Cause Courts, and under it lands are reudered
- liable to attachment and sale in execution of
Section 332, decrees of those Courts; if so, ought not the
subsequent Sectiona rel«ting to the sale of lands also to be mnde‘)appﬁiablu to-thos: Courts 2—See
Bections 344, 345, 372, 374, 383—7, 397, 404 —13, 416, 417, 421, 422, . .
After the woid © Court House,' we suggest the addition of the words, *“ and also in some
conspicucus place vn the building, land, or othe,
Iimmovable property,” fol'owing the provision
of Section 417.
) We do oot see why this provisivn should be confined to-the case of money, &c., deposited

Section 374

Bectiun 875 : in a Couit of Justice, or iu the hand of an officer
CLi0Nn v/ \ . .o
_ of Government. Such bodiesas the Municipal
. . . . . . .

Commissione:s, B:nking Companies, and even private Mercantile-houses frequently hold-Govern.-

..
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ment Promissory Notes as securities for the fulfilment of contracts, or the faithful discharge of
duties by those employed und r them; and if the words “ or other person” were introduced aftet
the words * Officer of Government,” all such cases would be provided for,

The power to appoint & Manager for the purpose of co'lecting debts is appropriate to a case
where the debts are numerous and disputed,
but we think it would be expedient to add a
distinct provision, that in the case of undisputed debts, the Court might order the debtor or debts
to pay the same to the decree holder, or so much thereot as would aatisfy the decree.

As the Co'le is now framed, if the debtor does not choose to pay the debt into Court under
Section 380, there seems to be no course open to the Court except to order a sale (see Sections
8£2,418) ; and then when the debt is sold under Section 418, all that.the purchaser gets is an
order, proliibiting the debtor from paying any one else, not an order commanding the debtor to
pay him. The sale of the debt places th“;fpurchnsw in the position of the execution creditor,
but has no positive effect towards compelling the debtor to pay the amount.

I¢ the debtor were summoned to show cause why he should not pay the debt to the decree
holder instead of to the original ereditor (the defen?dnnt in the suit), the Court might be empow-
ered upon such summons either to order paymeut of the amount, or 10 give the execution creditor
leave to sue the alleged d<btor. The order for payment must be made subject to appeal, in the
case of a disputed debt.

Section 384.

These Sections do not, I think, provide with sufficient clearness for the case of claims to

attached property, where the execution debior

. ' is entitled to some share or pariial interest only
in the property attached, as when the exceution d-bior is mortgager or mortgagee of the pro-

perty, or the member of an undivided Hindoo family, or a partrer. Itis presumed that the
intenticn, is that the property should not be released from attachment if the executicn debtor is
entitled to any interest in the property attached, whieh may be made available for satisfaction of
the judgment debt, and this intention would be more clearly expressed if the words * either
wholly orin part,” or words to the Like efl-ct were introduc.d, so that S-ction 390 would read
thus— 1f it shall appear, &c., that the property was not in the possession of the party against
Yvhom execution is sought, or of some other person in trust for him either wholly or in p:rt or
in the occupancy of a tenant, &c., or that &e., it was so in his possession not at all on his (:wn
account or as his own property, but wholly on account of, or in trust for, sowe other person, the
.Court -shal", &e' A cnx.'responding alteration would be necessary in Section 391, Further, the
Wivestigation may not, in some cases, take place till after the sale (see Section 393) ; and in these

cases,llt the claim was established, the order ought t» be for sctting aside the sale as well as
releasing the property from attachment, B

tections 890 and 391,

In the Presidency Towns adveriisement in the newspapers is the most effectval mode

¥ ieation
Bections 209 and 400 0 . publ.cmon, and the enactment should, I
think, direct that mode when practicable, Tle
notification aflixed in the Court House would probably be seen by few persons, and the time of

sale should be 15 or 30 days from the date of adveriiszment, or the date of public proclamation on
the spot, rather than the date of fixing in the Court House.

Why should not the order, confitming the sale under Szction 409, have this effect given
Bections 412 and 413. : .
unnecessary. Ifthe certificate is retained, must
it be stamped ? and much the amount of the purchasemoney be inserted, pursuant to Seetion 51
of Act X of 18627 TUnder the existing Code, it has not been required in the ITigh Court that the
certificate should be stamped or contain the amount of purchase mouey ; but the attention of
the Legislature ought to be directed, with reference to this enactment of the Code, to the note
sppended to the general exemption in Schedude A of the Stamp Act (X of 13(;2'), of *¢ any
deed, instrument, or writing, &c., made by any Government Board, Court, &c."” from which note

to it? The certificate, plus the order, scems
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it appears that the purchaser at a sale, in satisfaction of a decree, is to ** receive from the officer
conducting the sale a deed of sale executed onthe proper stamp.’’ If the purchaser gets a
stamped deed of sale from the officer conducting the sale, of what use is the certificate under
Sections 412, 4137 Since the amalgamation, the Sheriff of Madras has not been in the habit
of executing bills of sale to purchasers ; but several certificates have been issued by the High
Court under Section 239 of the present Code (8 of 1839). The late Sudr Court of Madras ruled
that those certifica’es should be stamped, from which it would appear that it has not been the
practice in the Mofussil to give to the purchaser a stamped deed. In the new Code the matter
ghould be cleared up.

Section 418, See the observations on Section 38%.
1 do not see why this Section should not be
Section 420, - made applicable to Small Cause Courts.

It is doubtful whether, under this Section, the surplus is 1o be distributed amongst those

only who have taken out execution in theseme

Section 424, Court, or generally amongst all who may have

taken out cxecution inany Court. If the latter, is the distribution of the surplus to be delayed

unuil advertisements have been published, calling upon execution creditors to mak? their claims ?

Is there any sufficient reason Why the Grst attaching creditor should be satisfied in full, and the
nly take his share with the third and fourth ?

Secorg‘lu(:thcfr, s bhe distribution to take place only amongst the credit?rs who have attached the

particular property which has been sold, or genérally amongst all creditors who have attached an,d

specific property, or who have obtained an order for a general attachment of the defendant’s

. . - < vion of decrees,” would include
moveable property 2 The words, ¢ who may have taken out execuiion of )

the latter.
We doubt very much the propriety. of extending this clause to the Small Cause Courts, Tt

would give to those Courts power to set aside a

Section #25. decree in a previous suit, on the ground of fiaud:

at the instance of a third party and without any

power of appeal. Indced, even with a power of appeal, which is given by Section 426 in.all

Courts, except the Small Cause Courts, it may be doubted whether, if a decree has not been im-

peached by any of the parties to the suit in which it was pronounced, it should be open to the

decree holder in another suit to impeach it othérwise than by a regular suit for the purpose.

No period of time is fixed by this Section, within which the application of the decree holder is
to be made.

There does not appear to be any sufficient reason why an order under Section 424, for a
distribution of surplus proceeds according to
that Section, should be made subject to appeal.
The language of this Scction limits its operation to the case in which the decree of any

Court in Biitish India, or established by the
Section 44J. -anthority of the Governor General in the terri-
is to be executed within the jurisdiction of « any other such Court ;"

Section 426.

tories of any Foreign Prince, .
but there are places in India where there is no other suck Court ; and the Code makes no provi-

sion for the execution of decrees in such places. . o

Secunderabad may be referred to as a place where tl‘lere isno sz.ufh Court, though it is in
contemplation to establish a Civil Court there ; but tl.lere is a large Military Canton'ment .u'nder
British autbority at Secunderabad, and warrants m}ght be sent there by a special balhﬁ: or
otherwise for execution in the manner provided by Scction 448. In Act VIII .of.1859 that.Se.ctu-)n
(448) followed the Sections relating to execution of decrees beyond the .1oca,l limits of the jurisdic-
tion of the Courtby which they were passed ; but in the present Code 1t prece.des th?m, and there
geems no doubt that, as it stands, it is confined to the execution of process in Milizary Canton-
ments within'the jurisdiction of the Court pronouncing the decree, but provision might conve-
niently be made for the transmission and execution of process in_Military Cantonments where

there was no Civil Court.
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The reference in this Section to Section
* 441 seems to be a mistake for Section 457.
Itis suggested that the words ““ or delivery”
should be added after the word * sale.”
This Section requires the Court to refuse the application if (amongst other things) the allega-
tions of the petitloner do not constitute ““a
ground of action.” In Act VIII of 1859 the
words of the corresponding Section were a reasonable ground of action ;” and if the omission of
the word “ reasonable” isintended to deprive the Judge of all discretion as to the reasonableness of
the petitioner's claim and probability of itssuccess, it can hardly be regarded as an improvement.
We think it advisable that the language of the Section ought to be such as to leave it open to
the Judge to consider not simply whether all the allegations of the peti'ioner, if fully believed,
constitute a legal cause of action, but whether, with reference to all the circumstances which may
be elicited by examination of the petitioner, there is reasonable ground for belicving that the claim
is well founded.

We would suggest an ex'ension of this clause so as to include all matters in dispute. The

words, “or any other matters in difference
between them,” might be introduced.
A similar alteration would be required in this Section. It would be better to leave it optional
with the Court either to fix the time for the
) delivery of the award, absolutely leaving any
further enlargement of the time to the Court, under Section 503, or toname a time in the order,
but to give the arbitrators themselves power to enlarge the time as might be necessary. The
Court would be able to judge when the arbitrators could be trusted with that power, and
whenever it could be safely given ; the expense and trouble of applying to the Court would be
avoided.

By whom is the award to be submitted to the Court? By the arbitrators themselves, or
are the parties to procure it from them and
submit it to the Court ? Are the arbitrators to
give up the award without payment of their charges ? Section 510 authorizes the Court to make
orders respecting the costs of the arbitration, but does not meet these questions, which should
be provided for. )

It does not appear clear that the party secking to set aside\an award would have immediate
notice of its submission to the Court. ‘It is
suggested that the words of this Section should
be ¢ within ten days after notice to the party making the application that the award has been
submitted to the Court.”

Section 460.

Section 476,

Section 485,

Section 495,

Section 499.

Bection 507.

Section 513,

Notice of the day fixed for hearing the
reference ought to be given to the pariies in
the same way as provided by Section 555,

Is it intended that this should apply to the High Court in the exercise of its ordinary ori-
ginal jurisdiction 1 A single Judge or Divigion
Court of the High Courts might be trusted to
pass these orders without appeal.

There is some clerical error or misprinting in this Section. The words between the first
word * if,” and the word “ decree” in the third
line apparently should be struck out.

As to this Section, see remarks on Sec-

Section 5§98.

Section 610.

Section 623.

Section 609, tion 2.
(True Copy.) :

(Signed) P.P. HUTCIIINS,
Acting Registrar, Appellate Side,
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From J. W. CHERRY, Esq., Civil Judge of Salem; to J. D. MAYNE, Esq.,
Assistant Secretary to Government, Legislative Department, Madras, dated
Salem, 20th July 1864, No, 9.

Adverting to the Proceedings of the Madras Government under date the 6th
instant, forwarding a “ Bill for consolidating and amending the laws relating to
the Procedurc of the Courts of Civil Judicature in British India” for any remarks
or suggestions I may have to offer on the provisions of the Bill in question, I have
the honor to inform you that ona careful perusal of the said Code I consider that
its early introduction is highly desirable, inasmuch as it supplies many deficiencies
in the existing Code.

2. I beg to add that I have no remarks or suggestions to offer in reference to
the said Bill

From C. R. PELLY, Esq., Acting Civil Judge of Madura: to J. D. MAYNE, Esq.
Assistant Secretary to Government, Legislative Department, Madras, datec{
Madura, 29th July 1864, No. 206.

I have the honor to acknowledge receipt of the Proceedings of the Madras Go-
yernment, Legislative Department, 6th July 1864, together with copy of a Bill for
consolidating and amending the laws relative to the Procedure of the Courts of Civil
Judicature for such remarks or suggestions as I may have to offer on the provisions
of the Bill. .

2. The present Code of Civil Procedure has worked admirably, and simple as
it is, any thing that will tend still further to simplify Procedure cannot but prove
advantageous especially in the case of the Subordinate Courts.

3. The following are the observations which have suggested themselves on
perusal of the Bill,

4.. Section 16.—The addition of the words * and is covered by the stamp on
“ which the plaint is written wherea stamp is required” woyld appear hardly
necessary, I presume no Court would, in the case of joinder of causes of action,
hesitate about requiring that the stamp should be sufficient to cover the entire
claim. ’

5. The addition to Section 66.—* The plaintiff may, if he think proper, deliver
“ the original document to be filed instead of a copy,” will prove useful, and many
parties will avail themselves of this provision. I would, however, suggest that a similar
addition be made to the following Section 67, the Court marking the entry.

6. Scction 116 provides for defendant being committed to Jail in the event
of his not furnishing fresk security. I donot, however, observe provision for what is

to be done in the case of a defendant not furnishing any security as set forth in

Section 78, Act VIII of 1859.

7. Deposit in licu of bail which was provided for by Section 77, Act VIII of
1859, has apparently been wholly omitted; this I think is to be regretted.

8. Sections 159, 160.—It is almost incredible the reluctance of parties to
deposit the cost of process in due time, however small the amount, presentation
with the plaint of a sum adequate to meet the cost of issuing summons to defen-
dants ought, I think, to be rendered compulsory.
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9. Section 221.—1 would also make it compulsory on-the party applying for
a summons to present with his application the sum requisite for the expenses of the
witnesses or other persons to be summoned, and failure to do this, should of itself
and without any order of the Court nullify the application, this might be effected
by a slight addition to the wording of the above Scction.

10. Sections 243 and 244.—Provide for the Court of its own accord at any
time summoning any party to the suit,” or any person other than a party to attend
as a witness, but makes no provision for the costs of the process, or expenses of the
witnesses if not deposited by either party, this was met by Section 9, Act XXIII of
1861, which authorizes this being paid by the Collector, and I would suggest that
a Section to this effect be inserted after Section 244,

11.  Sections 298 and 299'.‘—It does not appear how the attendance of the
Assessors is to be procured; it will, it appears to me, be necessary to invest the Cour
with power to enforce this as well as to lay down some rules as to what persons are
liable to be called on to discharge the dutics of Assessors.

12.  Sections 308 and 309.—As regards the deerces I would suggest that a
printed tabular from be used, the following would contain all that is required by

the Act, and their introduction would save labor, sccure uniformity and facilitate
reference, . .

OricinaL Svrr, No, of 186
In the Civil Court of,
Present.
Plointiff, * Defendant. .
amty etencan Particu- |Relief granted or other Costs.
. . lars of determination of the
Name. D?CNP' Name, Descrip-| e claim. suit. By | By De-
ion. ton. Plaintiff.| fendant,
B
Judge,
ArpeAL Suir No. of 186
In the Civil Court of
Present.
Appellant, Respoundent. :
Mgmora?- Relief granted or other Costs.
Descrip. Descrip.| 4um o determination of the
Nawe: | “tion,' | Nome. | Tion | Appeal Suit, By Ap-| By Re-

pellant. ‘spondent,

Judge,
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13. There can be little doubt that the material addition to the. B.ill, viz., the
provision for the examination of Witnesse?s confined iI.I Jail under Criminal process,
for enabling the Court to obtail} the testimony of skilled persons on any questhn
relating to the law of the religion of the‘ parties, and for regulating proceflure in
enforcing, without a suit, bonds, &c., -reglstered unde.r Act XVI of 1864, will be ot
geneial advantage, especially that which refers to suits brought to enforce the per-
formance of any one or more acts under a contract without waiting for the time when
the whole of the acts required to be performed under the contract ought to have
been performed, many suits will at first be instituted under this pro.vision, and
when 1t becomes generally known, fraudulent breaches of contract will, I am of
opinion, become, comparatively speaking., of rare oceurrence. .

14. Translation of the Bill not having as yet been received T have deemed it
better to despatch this letter without “'raiting for the opinion of the Subordinate
Native Judges, these will be forwarded in due course.

From M. CROSS, Esq., Judge of the Court of Small Causes, Negapatam ; to J. D.
o .MAYNE Esq., Assistant Secretary to Government, Legislative Depart-
ment, Mz,xdras, dated Negapatam, 2nd A.ugust 1864, No. 139.

I have had the honor to receive the Proceedings of 'Grov.ernment, No. 1.80, 6th

July 1864, Legislative Department, with Bill for consolidating and amending the
o lat,inrr ':o the Procedure of the Courts of Civil Judicature in British India,
La(;V jnr ibediche to the Orders of Government, I beg to submit the only sugges-
:ix(lm which occurs to me, in the application of the amended Code to Small Cause

Courts. . .
9. Under the following headings:

) 1. Of arrcst before judgment.
9. Of attachment before judgment.
3. Of exparte orders to perform a contract or part of a contract.
4, Of injunctions.
provision has been made for compen.sation ’.co defendants in cases where proceed-
ings are shown to have been taken on insufficient gr'm'mds.

3. This very wholesome provison, I am of opinion, should extend to al! suits
instituted in Small Cause Courts, the power to award compensation being discre-
tional with the Court, in cases where the
plaintiff* ““ shall not make proof of the
. demand to the satisfaction of the Court,”
and where the Court is further satisfied that the suit was a’vexatious or false one.

4. The Judges of the Presidency sz‘mll.Cause Courts possess this power under
the Section marginally quoted above, and it is found to work very beneficially.

® Section 42 of Act 1X of 1850:

p——

From L. C. INNES, Esq., Civil Judge of Ootacamund; to J. D. MAYNE, Esq.,
Assistant Secretary to Government, Legislative Department, Madras, dated
Ootacamund, 13th August 1864, No. 154.

In conformity with the Order of the Madras Government in their Proceedings
of the 6th ultimo, I have the honor to forward the following remarks on the Bill

« for consolidating and amending the laws relating to the Procedure of the Courts
« of Cjvil Judicature in British India.”

e,
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9. T would add to Section 289 the words “in any case in which the Court
“ may so act, it shall record its rcasons

Section 289. The Court may at its diseretion, dispense with (- .. .

the proof of any of the circumstances mentioned in the last m ertlng-” Otherwise I apprcheqd
proceding Section, or may authorize the evidence of any . . .
witness being read as evideuce in the guit, notwithstand- too great 13'X1ty would creep 1n, 1n re-
ing proof that the canse for taking such evidence has ceiving in evidence depositions takeu

ceased at the time of riading the same.

Section 288. Evidence taken under a commission ehall not be L . 1 :
read as evidence in the suit without the consent of the under a COmImission ; a’nd SGCtlon 288

party against whom the same may be offered, unless it be WhiCh lavs d . : [
proved that the witness who gave the evidence is beyond ys down certain conditions under

the jurisdiction of the Court or dead or unalle from sick- “which alone (OXCCpt with the sanction of
ness or infirmity to attend to be personally egamined,

or is exempted by reaswm of rank or sex, or by the the COU.I‘t as provided in SGCtiOl’l 289)
provisions of “ection 275 from personal ap rearance in

Court, or unless the evidence is only & question relating such depositions can be read in evidence,

to the law of the religion of the parties or any of them .
(8mall Cause Courts.) would become a nullity.

3. 1 think that Section 303 should be altered to express that a translation
of the judgment shall be given when

tion 303. Whenever the judgment is written in any other . .
seialr?;uage \ban that which is in erdinary use in proccedings required by cither party, except where the

pefore the Court, the judgment shall be translated into . . . R -
e language in ordinary use in such proccedings, aud the judgment s final, in which case the Court

tcrgrlm;\tt;t;on cball be signed by the Judge (Small Cause (o1} 1ot be bound to furnish a transla-
tion except at the demand of the party
against whom the judgment was given.

4. Translations of judgments written in any other than the language of the
parties are seldom required by them for any other purposes than that of appeal ;
good translators are very rarcly attached to the Courts, it being next to impossible
to obtain them, as most men who are sufficiently well educated to be good or rather
tolerable translators look for and soon attain to higher positions in the service ; the
translations of any but the most simply expressed judgments are never without
some errors, which render the grounds on which the judgment is given unintelli-
gible, and if every judgment is translated a great portion of the time of the Judge
ought to be taken up in carefully going through and correcting these translations ;
time which might be far more profitably employed.

5. On the other hand if the Court is only bound to give translations when
actually required by either party in appealable cases, and at the demand of the
cast party alone in unappealable, the Judge might without difficulty give his atten-
tion to the comparatively few translations that would then be made and might
ensure their accuracy.

6. The parties would always be able to ascertain from the decrec the nature
of the award although they might occasionally be unawarc of the exact grounds ou
which it was passed. It is the factum of the decree, however, which, in the majority
of the cascs, the parties are concerned about, the grounds being to them but a very
sccondary consideration.

7. Section 334 provides that no adjustHicnt of a deerec 1n whole or in

Rection 334. No adjustment of a decree in part or in whole part shall be recogszd by" the Court

hall be recoguized by the Coutt unless such adjustment  ynless 1 i R
la)aamade thro{i\gh the%ourt, or be certified to the Court by cs8 _t be made through the Cour t) or
the person in whose faver the docron was mado or to whom e certified to the Court by the original

it may bave been tranaferred. (Small Cuuse Courts ). ‘
’ decree holder or transferrece. Thus leav-
ing no room for disputes of parties as to amounts which may or may not have

been paid.
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8. Scction 445 on the other hand, which is the old Section 283 as amended

by Act XXIII of 1861, seems to contem-
Sectior 445. Qnestions regarding the amount of any mesne 3 H M ]
O ot the desres w2y havo beoh plate cases in which disputes may arise
teserved for adjustment in the execation of the decree, or  regarding “sums alleged to have been paid
o) i) € . &

of any mesne profits or interest which may be payable in | .
respect of the subject matter of a suit between the date of 1IN dlSCh&lvge or satisfaction of the decree.”
b

the instituiion of the suit and execation of the decree, ns well 1 thori

as questions relating to sums alleged to bave been paid in and authorizes the nv 10%

discharge or satistuction of the decree or the like, and .COU.I‘t' to 1y estlga,te

any other questions arising betwcen the parties to the them., The only 1nvest1gation which
under Section 334 the Court could make

d 1 would be to turn to its records and see

sujt in which the decree was passec and relating to the : :

B e e avall be dotermined by arder of what sums had been paid in, and as the
the Court executing the decree, and not by a separate suit- 1 1 1 .
the Court exeenting: : uit- wording of the Section is calculated to

. o mislead the Courts into supposing that
some further investigationis authorized by it, and is, [ happen to know, a source of
» )
doubt and difficulty to some of the Judges of this Presidency, I think it should be

now clearly expressed.
9. T think it would be far better to allow the application authorized by Section

1) .
Seotion 428, The applications shall containa full account 428 (old Section 273) to be made by per-

of all property of whatever description belouging to the - . gl
npplic:glt‘pwhethcr in expectancy or in Possess?(m, and ZOHS arrested in execution of a dCCl‘ee’ to
whether held exclusively by “himself or jointly with any c ma LI ! .
other person or by any other person in trust for him (except d de in the first instance Verba‘uy,
the necessary wearing apparel of himseif and his family and to ive Sher
and the necessary implements of histrad+), and of the place ) &uthOI‘It) to the COIlI‘t, on

where such property is to be found, or ghiall stato that, with such anplication belno
the exceptions abovementioned, the applicant is not pos- Ppice "o made, to take

sessed of any pmporty and thg app‘licalion ghall be s\}b- applicant’s evidence ill \VI'itinﬂ' as to the
soribed and verified by the applicant in the manner herciu- . . . ©
soribd a0 Sl for, subscribing aud verilying plaints. particulars required by Section 428 to be
(Small Cause Courls.) : : . .

embodied in the application.

10. 1lliterate and pauper debtors are not, when arrested, in a position to have
the application required by this Section- drawn out for them aud ready to present
to the Court as soon as they are brought before it, and the Court is not authorized
to suggest this course to them.

11. It 1s, thereforq, very §eld01n mz.zdf), as mow required, in writing, and
defendants are frequently committed to Jail in cases where, if the course I suzcest

. . D0
were adopted, there would be no necessity for any commitment, ‘

12. Similarly . .
Soctinn 430. The application shall contain a full account of tar ly I would alter Section

all property of whatever nature belonging the applicant, 439 (old Section 28 1 g
whether in expectaney or in Pus.sessi;l, and whetherhel-.i ( 0) as fOHO\VS —4 On

: o : TE ™ . ..
exclusively by himself or juintly with any other persen, or his ma,kmg the apphcatlon required by

by any other pe-son in trust for him (except the necessary (¢ £ . .

woaring apparel of him-elf aud his family and the necessary 1e p]'eCOdlﬂg Secction (438) the Court
implemews of his trade), and of the places respectively (¢ shall ad for hi . ;
where such property is Lo be found. The application shall send for him and examine him as
be subscribed and verified by the applicant in the manner & o ity g . . .
hercinbefore provided for subseribing and verifying plaints. a witness and shall require from him
(Small L'ause Courts.) “afull account of all property &e.” .

This I think is a more reas?nable course than. expeeting that a defendant in pri-
son should be able to comply with the forms required by Section 439.

13. ;t has. lately been ruled by the High Court, page 441 of the reports 1862-63,
that the dlSCI‘e.tlo.nary.power o.f a Jt.xdge to d_etam a defendant in custody otherwise
than by committing him to prison 1n execution of a decree is confined to the case
providcd for in Scction 8 of Act XXIII of 1861, corresponding with Seciions 429
and 430 of the present Bill.

ry : . . - .
14. The case provided for in Section 8, Act XXIII of 1861 is that of a defen-

dant who, on being brought before the Court, may make formal application for his
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release accompanied with schedule of property. In most cases, however, the object

of the decree-holder is not to imprison the defendant, but to induce him under

terror of the arrest to come to some definite arrangement with him. The hour at
which the defendant may be brought before the Court under arrest cannot always

be arranged so as to secure time for the attainment of this most desirable object, and
it occasionally happens that, from the decrec-holder or his advocate being unaware
of the day or hour at which the defendant will appear, he is not present to arrange
with him, or does not arrive until too late to admit of an arrangement being made,
before the rising of the Court. Very few defendants are aware of the provisions of
the law as to making a verified application accompanied by a schedule of property,
and even when aware are seldom in a position-to have such an application drawn out
for them ; and the Court would be deviating from its proper functions were it to
suggest to them this means of avoiding or staving off imprisonment.

15. Under the ruling adverted to, if the defendant does not so move the
Court, it has no alternative but to commit him to prison, In nine cases out of ten
the commitment to prison would entirely defeat the decree-holder’s object. The
indignity once suffered, resentment takes the place of any desire there may have
previously been to come to a satisfactory arrangement.

16. The practice of the Courts has always been to permit the dcfendant to be
in custody of the Nazir, himself paying the fees, until the decree-holder or his advo-

cate, after conferring with the defendant, has stated distinetly to the Court that he
wishes him to be imprisoned.

17.  The practice has been attended with good results, and the mode of detain-
ing the defendant in custody having the assent of both parties, and the custody
being of a less rigorous kind than that of the Jail, the practice cannot in itsclf
be objectionable, and might, I think, advantageously have the sanction of law.

18. I would, therefore, alter Section 430 of the present Bill as follows :—¢Pend-
ing any enquiry which the Court may consider it desirable to make into the allega-
tions of either party, or pending any arrangement which the decree-holder or his advoc?zte
may mform the Court that ke is desirous of coming to with defendant, or otherwise pending
information by the decrce holder or his advocate before tho Court that the decree-holder
wishes defendunt to be imprisoned, the Court may legve the defendant in custody of
the Officer of the Court to whom tho service of the warrant was entrusted, on the

defendant or the decree-holder (if heis willing to do so) depositing the fees of such
Officer, &c., &ec.”

- 19. The additional words I would introduce, are those which I have under-
lined.

The above are the only alterations which appear to me to be required. In all

other respects I think the Code, in its proposed form, is very superior to what
it was.

90. Section 27 embodies an admirable provision which was very much
required, ’

91. Sections 131 to 135 ‘ treating of exparte orders to p'crform a contract or
a part of a contract” introduce, in connection with Section 3, provisions which
cannot fail to be attended with the most beneficial results,
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From J. D. GOLDINGHAM, Esq., Judge of the Court of Small Causes of Madura;
to J. D. MAYNE, Esq., Secretary to Government, Legislative Department,
dated Madura, 3rd September 1864, No. 59.

I have the honor to acknowledge the receipt of the Order of Government,
No. 180, 6th July 1864, together with a copy of the Bill for consolidating and
amending the laws relating to the procedur.e of the Courts o.f Civil t].udicature, and
to inform you that, in my opinion, the Bill 1s so comprehenswe and displays so n.luch
careful study that any suggestion I might offer would appear almost presumptious.
In accordance, however, with the order of His Excellency I beg to append the follow-
ing remarks which suggested themselves to me on considering the Bill in connec-
tion with the Acts now in force of the same nature.

Chapter 11, Qection XXIIT and Sections CXXXTIto V, Chapter IY. Under ?he
existing law Oourts of Small Causes have rfo power to entex:tain .Su1t§ f?r specific
performance, this species of redress is not in much request in thl.S District, but I
think that ifit is sought for, the Small CauseCourts can very beneficially be empower-

£ . )
ed to&f;;éfﬁf;elézcﬁon XXVIL This Section will be of very great convenience

to females and to those of rank especially,

The Court may allow sny femsle to sppear by 2 recogaized 14 T would also extend its provisions to

Agent : the Courts of Small Causes. Indeed it is

more wanted there than clsewhere. Female Zemindars frequently resor’.c to the

Small Cause Courts for the collection of their rents; \?ut as they k}lOW not}}mg per-

sonally of the facts, and asitis troublesome for them to signVakaluts %n every-m.stance,

the law should permit them to appear by recognized Agent. Section XL,:lt is true,

exempts them from personal appearance in Court, but it does not permit them to

appear by recognized Agents.

Section XLVIIL Under Section 77 of the present Code the Court has only

power to receive a deposit from a defendant

When security is required, 8 deposit mey bo made iostead.  when offered in lieu of bail. The pro-

visions of this Section go further and per-

it this to be done in all cases where bail is demanded. This is, I think, a salutary
moasure as securities are often difficult to realize.

Chapter IV, Section LIX. The provisions of this Section differ from those con-

tained in Section 4, Act XXIIIof 1861,

B b the Jsf:mlcngf 1(}:§L!bslls?f whom do motreside (A yyendmentAct)which it seems intended

to re-place. The wording of the present

Section is, under tlie circumstances, set forth. “The s.uit shall not be rejected as

« gorninst the defendant or defendants so residing,” the inference thel.l is, that the

sui;3 must be rejected against the other defendants if the cause o.f z%ctl'on. shall have

arisen beyond the jurisdiction of the

*Vide Saction X Court, but not otherwise.* I would sug-

gest that the words of the Amendment

: » « it shall not be rejected by reason of all the de-

Act bo roained WEe) Say:hintlizllfes;urisdiction of theJ Court, but the District Court

« fondants not residing wi i .
« f:;nt(hae Sudder Court:j as the case may be, may order that the suit be heard in any

« Court subordinate to such Court.” The following is an instance of a case in point,
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and of not unfrequent occurrence—A, B, and C, go over to Ceylon to work in the coffee
plantations, A lends B and C 100 Rupees on their joint bond, A and B return to the
Madura District while C takes up his residence in Tinnevelly. Under the present
law A can. by permission of the Iligh Court, suc both B and C, but if this Section is
enacted as it stands the suit will have to be rejected as against C, and B made solely
liable to the elaim.

Section CXCIIL. The penalty being only double the amount of the decficient
| Stamp duty, is very low compared to the
scale laid down in Act X of 1862.

Sections CLXXIX and CLXXX. The provisions contained in these Scctions
appear to be equally applicable to suits in the Small Cause Courts, I would suggest,.
thercfore, that the words ““ Small Cause Courts” be added to these Scetions.

Seetion CCXXVIIL. Itis stated that the summons shall be in the forms contained
in Schedule D, or to the like effect. I would suggest that the summons should contain
the following caution after the words *“ dand you are not to depart without lcave of
the Court,”—*“and take notice that, in case you neglect to attend without cause, you
will be liable to be apprehended and dealt with according to law and that you will
be further liable to the (plaintiff)—at whose request this summons is issued, for
all damages which he may sustain in consequence of your neglect to obey the same.”

Section CCXXXYV.. Under Section 159 of the present Code the attachment may
Proceure when summons cannot be served in any of the ways be made upon the dmmoveable pr ()p(}l'ty as
Atkl’:z;:rxﬁezf;eaﬁgi'made upov the moveable property. well as the moveablc, T would SuggOSt
‘ - that the same provisions should be re-
enacted here for Courts other than Small Cause Courts, as moveable property is
frequently not forthcoming to satisfy the attachment.

How Conrt may receive in evi'ence unstampel or instfi.
ciently stamped deeds.

Sections CCLIV and CCLV. It is not distinctly stated that the District Court is

Provisions respecting appeal cases refcrred undor Section bound by an opinion thus expressed, but
CCXTAV- ] 's. o a I's . : AJ
High Court not to be bound by opinion given on reference. J:tS from bunb StatOd th'“"t thc }I]gll (/Olll‘t

18 not so bound, I infer that the District
Courtis bound, T would suggest an additional section rendering the opinion of the.

District Court not binding in the event of the case coming before it in appeal. A Judgo
may subsequently, with the whole record before him, have better information, or the
Judge who decides the appeal may be another individual and, perhaps, he may differ
from the opinion of his predecessor. Without this provision, the partics might be
driven unnecessarily to.a special appeal..

Chapter V, Seetions CCCCXXVII—XXXI. Under these sections, as under

the law now in foree, provision is made
for the release of judgment debtors on

their satisfying the Court that they have
no present means of paying the debt, and that they are not posscssed of any

property to satisfy it. Under Scction CCCXXX, the Court may keep a defend
in custody pending any inquiry the Court may make into the allcgation of ¢ith
but not under any other circumstances. It frequently happens,
dant on being brought before the-Court says, “I have no present means of paying
the debt, but if the Court gives me-time say, 15 days or 3 weeks or a month as thz
case may be; I will try and find the money.” The judgment creditor objects to his
unconditional release fearing his debtor will abscond, but says, “if defendantis loft

Of arrest in execution of decrees for money.

ant

er party,,
however, that a defen--
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in custody of a batta peon (Officers of the Court who serve the \.warrants) T will giv:e
him the time required,” to this the debtor agrees and he, z.xccordl.ngly, Proceeds to his
village attended by a batta peon, and return:a}, at the appointed time, W1t¥1 t-he money.
Although this is not actually provided for in the Code, nevertheless,'lt is done by
mutual consent of the parties, and Thave found the practice to ‘VVOI‘k well in the Madura
Small Cause Court, in facilitating the collection f)f debt.s Whlcl.l would not have been
so speedily collected if judgment creditors were immediately incarcerated or uncon-
ditionally rcleased. As, however, I lately
saw in Stokes’ Reports of the High Court,
that a defendant cannot be kept in cus-
tody except ander the circumstances indicated in Section 8, Act 23 of 1861, Whic%l
answers to Scetion CGCCXXX of the proposed Bill, I would suggest that an addi-
tional Scction be added sanctioning this proceeding.

Section CCCCLXIIL—Instead of the words ¢“on which the wkole amount secured

' thereby became payable,” I would suggest
Enforcement of registered bonds and other instruments.  that the following wordsbe substituted, on
which the whole or any portion of the
amount (where the amount ispayable by instalment) secured there}ay became pay'able”
to enable bond holders to recover under this Scction any sach n_)s.talm-ent as 1t fell
due. A case, moreover, might arise in which a bond holder, by waiting till the whole
amount of the bond became due, would lose his right to recover some former
instalment by the operation of the law of limitation. This would oceur where the
amount of a bond was payable say in 10 yearly instalments, and where there was no
proviso that in default of payment of any one instalment the whole amount slould
be payable. The bond holder, by waiting till the 10th instalment fell due, would
lose his right to rccover the first four instalments. In such caseshe would be
obliged to have recourse to a reguiar suit before any failure was barred by law,
that is within six years from the failure of payment of the Ist instalment.

Chapter VII, Sections CCCCXCV and VI.—TIt frequently happens that the sug-
gestion, that certain matters of difference
should be referred to arbitration, comes
from the Court, and the proposal is
eagerly embraced by the litigants. In such casesa deposition is usually taken
from the parties, but not upon stamped paper. I would suggest, therefore, that
the following addition be made to the 496 Seetion, “ but in cases where the sugges-
tion comes from the Court at the time of hearing, depositions may be taken from
the parties or their respective vakeels upon plain paper.”

Chapter XIIT.—I think the provisions of this Chapter are a great improvement
on those of the Code which it is intended
to supersede. Under the present Proce-
dure, an aggricved party may, atany
time, apply for a review, provided his petition bears the stamp prescribed for plaints
where 90 days have elapsed since date of decree, and I think it is very desirable-
that this privilege should be restricted within reasonable bounds. Moreover, the heavy
stamp duty leviable on such petition will tend to prevent applications being made-
upon insufficient grounds, while the permission given to the Court in the last Section:
to refund cither the whole or any portion of the stamp duty will have the effect of

Volume 1, Part 3 pages 4t1 and 442,

Reference to arbitration.

Review of Judgment,
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protecting the Government revenue, and, at the same time, preventsuitors from
suffering from exorbitant charges in the course of their litigation.

Chapter XV—An offence very often committed against the Courts is that of a
witness, on whom summons has been

Criminal Procedure for offences committed in or against oye .
O, | o e o o ° served, failing either to attend the Court

at all or to appear at the proper time
according to his summons. This offence is at present punishable under Section

174 of the Indian Penal Code on committal to the Magistrate, but the Courts them-
selves have no summary jurisdiction in the matter beyond apprehending the party,
&ec., under Section 258. The want of the power of punishing such offenders is very
much felt, and I believe the subject has once been before this Government in con-
nection with the Small Cause Courts where the greatest inconvenience ensues from
the unpunctual attendance of witnesses, but the High Court did not deem it advis-
able to confer on these Courts a power which was not enjoyed by the other Courts
and so the matter was dropped. I would, therefore, earnestly suggest that this power
ghould be given to all Courts which could be done by making the provisions of
Sections DOLII to V also applicable to the offence such as is described in Section
174 of the Indian Penal Code.

From . M. KINDERSLEY, Esq., Acting Judge of the Small Cause Court of
Tanjore ; to the Assistant Secretary to Government, Legislative Depart-
ment, Madras, dated Combaconum, 22nd September 1864, No. 214.

T have the honor to reply to the Order of Government of the 6th July 1864,
No. 180, forwarding copy of the Bill “for consolidating and amending the Laws
relating to the Procedure of the Courts of Civil Judicature in British India,” for any
remarks or suggestions which I might have to offer.

2. The Bill under consideration being for the most part an embodiment of
former Acts, my remarks on it will not be numerous.

3. The first remark I have to offer is on Section 59, providing for the trial of
a suit against several defendants all of whom do not reside within -the jurisdiction
of the Court. It lays down that if one or more defendants shall reside within the
local limits of the jurisdiction of the Court, the suit shall not be rejected *“ as
against the defendant or defendants so residing.” It scems to me that these words
¢ g3 against, &ec.” would be construed that, as against the defendants not residing
within the local limits, the suit shall be rejected. It would then be nccessary for
the plantiff to institute several suits according to the number of jurisdictions in
which all the defendants are residing.  This would be a very hard provision and,
I cannot suppose, was mtended to have that effect.

4. Iwould suggest the addition to this Section of the following: *“ But the
District Court, if the suit is pending in any Court subordinate to such District
Gourt, or the High Court may order that the suit be heard in any Court subordi-
nate to such High or District Court and competent, in respect to the value of the
suit, to txy the same.”

5. "The nest Scetion I would refer to, is Section 113, providing that in cases of
arrest before judgment the defendant may be called wpon to give sccurity. From
the wording of this Section it would seem that the only sccurity to be given is by

Ry

gurety. 1 would suggest the insertion of a Scetion to the follczwing effect—* Should
a defendant offer, in lieu of hail for his appearance, to de.posnt asum of money or
other valuable property sufficient to answer t},le Slaim agzgnst him with the costs of
the suit, the Court shall accept such deposit. | o
6. In Scction 150 after the words ¢ shall bfz n.rmde,” I would insert ¢ within
reasonable time” as in Section 152, or else fix a limited period say three months.

7. Scetion 275 provides that no person shall be bound to attend .in person to
ve cvidence if he is resident more than 50 miles from the place at which the Court
: held, unless the Court specially order his attendance. I would suggést ths:tt the
1sjune I;rovision be inserted here, as in Section 73, vi’z,., “ unless he' be resident
within the local limits of the jurisdietion of' the Court.” As the Section stands at
present, many individuals residing in the Z1llzTh, 'Would never have to at{iend illmleis.s‘
specially ordered; for, in many Zilla.hs,. tl}e Principal Court is more than 50 miles dis
tant from some places within its jurisdiction. . - ,

3. T would protest against the indulgence shown to co-sharers in Section 490
of the Code. The provisions of the Scction seem to me calculated to deter partl?s '-
Dhidding at the sale of any undivided share of an fzstate. It woul.d not be worth their
while to go to the trouble and expense of attending at the auction, to hm.ve the lot,
when knocked down to them, snatched away b.y a .co-sharer. ‘When land is actually
put up to auction, I am of opinion that no distinction should be ma((ile or prefereng,e
shown among the parties bidding ; to do so destroys the whole advantage to be

iv ublic auction.

den‘j d fléﬁlirs;}:zgg’npﬂ 1, it is provided that wh.en a sale (ff immoveable propcx:l?r
is sct aside, the purchaser shall be entitled to receive baf:k' his purchase mon?ey with
or without interest. If interest be awarded, from whom 18 it t-o be coll?cte.d ? Un.der
Section 408, a sale is to be set aside only on th.e ground. of 11‘1'og.111a1:1ty in publish-
ing or conducting it. It is quite clear that any n'regularlty of ﬂ}lS kind must be on
the part of the Court, not on that of either the app_hcant, plaintiff or de.fendant in
the case. It would, therefore, be unjust to make either of tl}em pay .the interest on
the purchase moncy : and, if they do not, who is to pay the interest if awarded ?

10. I would take this opportunity ‘of urginfg the necessity of C.ivil Courts,
especially Small Cause Courts, being invested with power to ﬁn.e witnesses not
attending in obedience to Summons. To have to produce .th(f witness before th.e
Magistrate to procure his punishment under the Penal Code, is, in many cases, equi-
valent to the witness not being punished at all. Many Courts are situated at some
distance from any Magistrate competent to try such an off(.ancc. In'the case of tl.ns
Court, for instance, it would be necessary to send the parties 22 miles: th?, service
of Summons and non-attendance would have fo be .p?oved by Qﬂicers of this ‘Court,
who would, consequently, be absent from their legitimate duties for at least 3 da?'s
supposing the Magistrate was to takeap the case on th.o day fixed 1f(.)r hearing it.
Many Moonsiffs' Courts are situated z?,t even & gx:c.zater distance tha‘n this. o

12. 1 would, therefore, submit the expediency of.' conferrn'lg upon Distriet
Moonsifls the power of punishing this ?Hence by a fine not exceedmg- Rupees 50, or
14 days jmprisonment in the Civil Jail, ur}less the fine be sooner paid, ’an.d J ?flges
of other Higher Courts by a fine not exceeding Rupees 200, or one month’s imprison-

ment in the Civil Jail, anless the fine be sooner paid.
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From J. W. CHERRY, Esq., Civil Judge of Sulem s to J. D. MAYNE, Esq., Assistant
Secretary to Government, Legislative Department, Madras, dated Salem,
29th September 1864, No. 13.

1 have the honor to forward the remarks and suggestions offered by the
District Moonsiff of Tripatoor, who is the only Moonsiff capable of offering any
opinion on the Bill for consolidating and amending the Laws rclating to the Proce-
dure of the Courts of Civil Judicature in British India. Ihave no remarks of my
own to make on them.

Remarks and suggestions on the provisions of the Bill ¢ for consolidating and amending the Laws
“relating to the Procedure of thé Courts of Civil Judicature, submitted by the District
¢ Munsift of Tripatoor.”

Sections X and L1X.—Ina Code intended to be complete as far as practicable I think defini-
tions should be supplied for determining the locality where causes of action, may be deemed to
arise in various classes of suits. It may be difficult to provide for all cases but the aftempt
should be made. '

[ also consider that Section LIX should stand next to Section X.

Section XI.—1In the Madras Presidency the lowest Courts are those of the Village Moonsiffs
Section DCLXII certainly says © nothing in this Code shall be held to alter or affect the juris-
« diction in Civil cases of Village Munsifts,” but something more explicit is wanted if it be intended
that to resort to those Courts is to be left optional.

Section XI1I.—The initiative Procedure to be adopted by a Court after receiving a suit by
reference from another Court is not laid down.

Sections XX VII and X XVIII.—Recognized Agents should produce written appointments,
and I beg also strongly to suggest that any party having merely to make payment of money iato
Court be allowed to do so through such Agents, and that a provision to that eftect be inserted
‘unless indeed Section XXVILI, as it stands, be though sufficient for the purpose.

Section LXX.—1In suits regarding immoveable property, I think that, besides Dofendant
being served with notice, a written -notification should be posted on the property itself. This
was done under the old Procedure and was beneficial as a check against collusion, &e.

Section LXXXIV —It is deserving of consideration whether this rule may not be extended
<0 as to admit of service of notice on the wife of a defendant.,

Sections CXI, CXIX, CXXXVI.—These Sections provide for arrest, attachment and in
junctions only pendente lite. It, however, some times happens that execution of a decree is soug! 1:
against the representative of a deceased defendant, or, after thelapse of one year, without roceg;
ings. In these cases preliminary notice must issue under Section CCCL.  Thence aris‘e)s dcle;fy.

and, as a result, considerable risk of absconding or removal or wasts of property avainst whicl
{he Courts can afford no aid. This deserves reiedy. ° which

Section CX X.~—Plaintiff can seldom specify property withindoors, and i
s it seem
in default, be barred of his remedy. , shard he Shm,ﬂd

Section CXXIL.—By the close of this Section, the Court may direct attachment ;
but Sections CXX and CXIX, in laying down what Plaintif’s applicaiion shall co::"?lmgmly.
prescribe any demand for summary process. The Court is thus left, suo motu, to adv'mdc:’b ‘0 "0;
the limit of the application. I have met with this discrepancy in actual practice “;ld | eyonc
slight one, think it deserving of removal. » ond, thongh a
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Sections CL1I and CLIII.—1It deserves consideration whether these Sections will not affeet

the provisions of Act XX VII of 1860, debarring recovery of debts without certificate of admin-

istration.

Section CLVI1I.—It is not specified how Plaiutiff is to obtain notice of the date of 1he first
hearing, or how either party should receive notice of subsequent hearings. The consequence has
been diversity of practice, and, I am afraid, in some instances, no notice at all. The approved plan
however, I believe, has been to post written notices in some conspicuous part of the Court House.
On this very important point, however, 1 think there should not be any hiatus in the Code.

Section CCLXVI.—1 would respectfully propose that the words “any Courts” be substituted
for ¢ any class of Courts” as the latter are needlessly restrictive, and may prove an obstruction.
The provision is an excellent one, and, if enforced as regards the District Muusiffs Courts, would
at last ensure obedience to the provisions of the Code respec:ing the mode of taking evidence. At
present the law is notoriously disregardedin the  great majority of instances. DMere ¢ notes” can
form no proof that evidence has been taken under * personal superintendence”—as these notes
may be (and are sometimes beyond doubt) compiled from depositions taken by ministerial

officers under circumstances that rendered intelligent supervision impossible, it being a common

practice to allow the examination of several cases to go on together.

Section CCC1 V.—Under a beneficial ruling of the High Court, the Small Cause Courts
have not hitherto recorded judgments,” and to compel them to do so would, in my humble opi-

nion, be unnecessary and injurious to efficiency. It is to Le noted that the ‘Presidency Small

Cause Courts give no « judgments” excepiing orally.
Section CCCVII.—When a party takes an adjournment in consequence of non-attendance
ed, heis sometimes directed (intermediately) to pay the costs incurred

of witnesses duly summon
These are °* costs necessarily incurred,” and yet cannot, I

at the hearing by the opposite side.
should say, with propiiety be made costs in the Suit.

Section CCC X X 111.—Parties arrested on being brought up often ask for a few days time
to raise funds, &c. This used to be granted by making the warrant returnable on a subsequent
date, and the practice might be legalized as being beneficial. By a late ruling it hasbeen

declared inconsistent with the law.

) Section CCCXLIII.—This application should be verified,” that is Plaintiff should be

required to declare that he has not obtained satisfaction.

Section CCCCL—Sale instanter should be allowed where there is urgent danger of property
perishing. 7
Section CCOCIV.— " Before sunset of the fiftcenth day from the date of sale.”—There 1s

ds which is delusive, as “ from tbe date” may either mean inclu-

a show of precision in these wor
This doubt on a very important point should be removed as it is

give or exdusive of such date.
in Section DX X XIII, where the words are ¢ the days shall be reckoned from and exclusive of
the date ofthe Decree.” .

Section CCCCXL V.—Questions relating to sums alleged to have been paid in discharge or
by this Section, to be determined by order of the Court executing the
CUXXXIV, * noadjustment of a Decree, in part orin whole, shall

unless such adjustment shall be made through the Court, or certi-
hose favor the Decree was made.” It results that the only
order a Coutt can pass regarding an allegation thst a Decree has been satisfied out of Court is, that
1o such transaction can be recognized. There secms an apparent discrepaney in this which would
operate severely against a party making a payment from ignorance, &c., 8s no summary order in
his favor could be passed, while, on the other hand, he would be debarred from bringing 2 separate

satisfaction of a Decree are,
Decree ; but, under Section C
« be recognized by the Court,
« fied to the Court by the person in W

sult,
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From G. J. P. HARRIS, Esq,, Givil Judge of Trichinopoly; to J. D. MAYNE,

Esq., Assistant Secretary to Government, Legislative Department, Madras,
dated Trichinopoly, 19th October 1864, No. 276.
In obedience to the Order of Government, dated as per margin, I have the

honor to report that the several provi-
6th Juiy 1864, No. 180, Logislative Depa.rtmeut, Sions Of the Draft Code there‘vitll
reecived, seem toﬁme in every way suffici-

ent to meet the requirements of the service.

9. The opinions of the Moonsiffs will be forwarded when received by me.

From J. H. GOLDIE, Esq., Civil Judge of Tinnevelly; tod. D. MAYNE, Esq.,

Assistant Sceretary to Government, Legislative Department, M adras, dated
Tinnevelly, 24th October 1864, No. 657.

I have the honor to state for the information of Government that I have not
any remarks or suggestions to offer on the provisions of the “ Indian Civil Code” Bill,
and the Bill ¢ for consolidating and amending the Laws relating to the Procedurc
of the Courts of Civil Judicature in British India,” and that I see no objection to the
passing of those bills, if it should please the Legislature. The delay in forwarding
this report has been owing to my having awaited the reports of the District Moon-

siffs on the Bills, but these reports cannot be submitted until they receive translations
of the Bills, which they have not yet received.

From G. A. HARRIS, Esq., Civil and Scssion Judge of Coimbatore ; to the Assistant
Secretary to Government, Legislative Department, Madras, dated Coimba.-
tore, 10th November 1864, No. 239.
Your Official Memorandum of the 7th November 1864, No. 20+,

2. With reference to the Proccedings of the Madras Government in thé Leois-

. . =R
lative Department, dated respectively the 6th July, and 6th August 1864,'Nos 180
* ?
and 207, I have the honor to state that T have no remarks or suggestions to offer

upon the provisions of the Bills therewith received.

From G. ELLIS, Esq., CivilJudge of Cuddalore; to J. D. MAYNE, isq., Assistant
Secretary to Government, Legislative Department, Madras,
Cuddalore, 11th November 1864, No. 23.

dated

With reference to the Proceedings of Government, dated 6th July, and Gth
’
August 1864, T have the honor to sfate that I have to offer no remarks or suggestions
=]
on the provisions of the Bills therein alluded to.
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9. The copies of Tamil translations of the Bills in question applied for by me
on the 19th July, and 13th August, for distribution to the District Moonsiffs, have

not as yet been received.

From H. D. COOKE, Esq., Civil Judge of Calicut ; to J. D. MAYNE, Esq,, Assist-
ant Secretary to Government, Legislative Department, Fort Saint George,
dated Calicut, 11th November 1864, No. 402.

With reference to Proceedings of Government in the said Department, No. 180,
dated 6th July 1864, 1 have the honor to forward a Statement of remarks and sugges-
tions received from the Principal Sudder Ameen of Calicut, and another Statement
of ditto prepared by this Court upon the provisions of the Bill ¢ for consolidating and
amending the Laws relating to the Procedure of the Courts of Civil Judicature in
British India.”

9. With the exccption of the Principal Sudder Ameen of Calicut, none of the

other Subordinate Judges, fo whom the DBill was referred, have as yet offered any

remarks or suggestions.

Statcment of remarks and suggestions which the Civ.l Judge of Calict offers upon the provisions
of the Bill to be called the Code of Civil Procedure.”

e ——

Corres-

Section of| ponding

the Bill. [Section of Remarks and suggestions.
e Bill 1

the Code
in forces '
—_ . — s
13 6 Can a suit once withdrawn from a lower Court A, and referred to

another lower Court B, at the instance of the Defendant, who had instituted
an aciion in a higher Court against the Judge of the lower Court A, be
sent back to the lower Court A, on the subsequent motion of the Plaintiff
to the effect that the Defendaut’s suit had been dismissed 2 My opinion is
that the suit ought to be sent back, for it happens that the party’s proceed-
ings against the Judge were merely taken to gain his own object in the
withdrawal of his suit. ) oL
154 104 If a sole Defendant died, and no application was made either by the
ilegal representative of the sole deceased Lefendant, or by the Plaintiff,
within a reasonable time, what measures should be taken? Is the Court
| to order that the suit shall abate, as is done in the case of the death of a
sole Plaintift 2 If so, any costs to be awarded and to whom? I am of
opinion that the Plaintift'should be informed by a notice before any steps
are taken by the Court. .
35910366 223t0230 The provisions of these Sections would appearto apply only to immove-
| able property. But supposing a moveable property was concerned such as
an elephant, a cow, or ajewel. Can t}le said provisions be mad.e equally
lapplicuble to such a case? 1fso, 1 think that the Sections require altera-
Jtions. .
365 229 ! Suppose the resistance has been made by a person claiming bond fide
| possession on & iitle derived from the Defendant Limself prior to the insti-
i tution of the suit, but whic.h person was not made a party to the suit from
! ' collusion between the parties 10 the suit. Will the provisions of the Sec-
’: (ion apply to his case? I think a remedy should be provided.
clo | 365 What imprisonment and fine are here meant? Do they refer to Sec-

! vions 364 and 401 (228 and 254) ?

(Signed) H. D. COOKE,
Civil Judge.
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STaTEMENT of remarks and suggestions which the Principal Sudder Amin of Calicut offers

upon the provisions of the Bill “ for consolidating and amending the Laws, relating to the Proce-
dure of the Courts of Civil Judicature in British India.”

Corres-
ponding ) I
Section of! Remarks and suggestions.
the exist-
ing Code.

Section ol
the Bill.

6 1 Can the Couwits take cognizance of a suit arising out "of an act done

by a Clergyman in the exercise of his religious and spiritual functions 2 1
am aware of asuit of this nature having been entertained, but I doubt
whether our temporal Courts are competent to inquire into the legality or
otherwise of any such act.

Can a suit partially, or fully tried, by a Subordinate Court be with-
drawn {rom that Court ? I think it ought not to be, unless there be some
cogent reason ; for, otherwise, a party perceiving that he is likely to lose,
may move the District Cowmt for the withdrawal of the suit upon some pre-
text or other, which is often tlie case,.

A says that the right to manage the ancestral property of his family
resides in him, but that B, who is only a distant relation of his, is usurp-
ing that right by doing certain unlawful acts, such as mortgaging one land
to C, one to D, and one to L, and selling outright one land 10 F.—Can A,
by cne, and the same suit, brought upona stamp covering the value of
the whole property, seck a Deerce declaratory of his right, and nullifying
the scveral acts of B in favor of G, D, E and I'? I do not think that this
Section was intended to allow of such distinct causes of action being blend-
ed in one suit ; bub suits of a similar nature have been entertained in our
Courts, probably under a misapprehension, if not misconstruction of this
provision. In a suit of this form, not only the procedure becomes compli-
cated, instead of being simplified according to the main object of the Code,
butalso C, D, E and ¥, whose interests are comparatively of little value and
unconnected the one with the other, are unnecessarily put to heavy expeuses
by being included in a biyg case. Iwould, therefore, suggest that the section

16 8

be worded more clearly.
108 71 “ The case shall not proceed,” or shall proceed ?
115 24, Act At whose expense is the sunmons or Warrant to issuc ?
XXIII ofi

1861,

143 “ He shall be liable for the costs.”” Arethese cos!s to be recovered by

an order of the Court in the same suit or by % separate suit ?

154 104 If no application is mude, T suppose the Court should allow the plain-
159 5, Act | tiff a reasonable time, and, upcn default, act under Section 219 (148).
XXIII of If the sum be brought afier the time allowed, and the service «f the
1861. summons then would not allow the Defendant a sufficient time to enable
him to appear and answer on'the day originaliy fixed, can it be received, and
another day fixed, when the delay appears to have been without goodeause?

Part of Scetion 841 is repeated here.

Is it intendel that suits numbered and registered underthese See-

tions should be heard at once, or only according to their order on the
Register ?

350 216
365 & | 220 &
366 250

375 Q37 If the money is to be paid to the holder of the Decree, how is the pay-
ment 1o be made, whether by the Court in which it is in depositor throush
the Court that attachied it ? °
'l'l}e:\\‘ord s sunst‘n” has been viewed diﬁ"erg_mly, as extending, and not
extending, to ¢ the first oflice day after the fiftcenth day.” 'This differ-
ence being an important one, I would suggest the insertion between
“ then” and* on the first office day” of the words “ beforo sunser” or
/ ‘“ before (such an hour)” according as the intention muy be,

404 254
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SrameuesT of remarks and suggestions which the Principal Sudder Ameen of Calicut offers,
TATEMEN g

&c.—Continued.

Corres- .
Section OfiSPf’!lfli“gf Remarks and suggestions.
the Bill, [Section 0
the exist-!
ing Code.‘ N —~-
S e——— . I ”
o . senrint of “ on” instead of ¢ and. ..
409 251 "ll“lll]iesrgéit?ol:m}?;smbeen coustrued by one officer as authorlsmg_ﬂlxe
445 11, Act Ling of evidence in proof of a paymerit alleged to have been made'wn 1-
XX of b twtlge knowledee of the Court, and by another ofﬁcgr as not applying to
1861, jou avment made in opposition to Section 334 [206]. Tt seems to me,
?}Y,‘Zrle)fgre, desirable that the wording of this Section should be a little more
6 clear-At whose expense are the copies and certificate to be prepated and
451 28 n-allsmitte(lld?suﬂ_o'est the desirablencss of the following proviso being added
548 338 | hI ‘:r;); of this Section, namely, « provided the Court which p‘assed
o tde ree shall not, before the receipt of the order of the Appellate Court,
;}le‘e ?:jken security’ from the party in whose favor it was passed, and have
hav "
 ordered it to be executqd. 1 trued as applying to an
Lo g ion, allowing appeal, has been counstru applying
610 369 l‘ rderl (l:f‘sf%:}fcet"éﬁ'e lpa.sssed. t:;::dlz:r Section 404 (254), and I doubt the correct-
.0 orie. ;
' negs of this construction. . beil \iews of judgments given
. been entertained as to whether re ]
c17 | 876 infft“gfg"flf’:inﬁ% Cader Scctions 216 and 219 (115°and 148) come
. b . -~
e x1er this Section or under Jeciion 176 (119). be clear enough
e The wording of this Seciion does not appear to me to be cled h
623 |I———

(Signed) J. I’SILVA,
Principal Sudder Amin.
‘E W. BIRD, Esq., Civil Judge of Tanjore ; to J.D. MAYNE, E%('l.’tA(S;lStiI;t
From & Se.crctary’ to Government, Legislative Department, Fort Samt George,
dated Tanjore, 12th November .1864, No. 113;4.1 Lo o Oficial Memo-
In returning herewith, as requested m the note attach yf O
) > t?1 instant, No. 204, the enclosure to my letter o | Of
randum Of. th.b n lb crvati(’)ns on the Civil Procedure Code, 1 hav.c the honor to for-
lust, subnittne o s of the 2 Principal Qudder Ameens in Tanjore as well as tl_xat
vard als? '61}0 Opmlon'ff of Mannargudy. The obscrvations of the other Moonsiffs
of the District Doons sived, and ti’vill be forwarded as soon as they come to hand.
havo not 22 yet boen reccble I’nvself to find time for the examination and considera-
; % e 1300; (1,‘11r11;l vter I of the Civil Code, and, therefore, am not prepared yet
fon > t'ho Propo'sfion on'lit. It is a subject regarding which I am not conversant
T I(;l’}f;igpnt in offering any observations on the same. ' At the l')est, such
e feoﬁl : 'flnb f little x?alue, if any. None of the District Moonsiffs or the
ob§er\'rat10ns (;r]l : : §eens of this Zillah have yet sent in thieir opinions on the pro-
Prmccllfawlv Sll)lut ;lshalll at once, call for and submit them should they be rcady to
posed law, ) € "

furnish the same. . | : | o
Remarks by the Civil Judge of Tacnf;r;;to‘;:;:::v{y proposed Bill entitled the « Code of
o aison X TII.—This Section seems to embrace Section XI1 and render the latier unneces-
e .b' ticnable, without the permission of the District Court, to allow any Court
= 'lt appen'rsto ‘-)::éive ‘and’dispnse of a suit filed before it in opposition to Section XI.
Suborsd"“_“e u})(lt’l(;ll——'l‘he guit should, however, be valued ab that of the entire contract, or
ecllOn A< .

ol o it mey be found tha' the entire contract has been upheld by a Court which disposed of
otherwise, 1t 1y
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a suit whercin the value of one act ouly of the contract has been paid for by the Stamp fee.
Further, in the next suit brought for completion of the remaining acts, it may be decided that

the contract itself is void, thus, in one case, leading to loss of Stamp Revenue, and, in the other
to conflicting decisions on the same subject matter, *

Section XX VII1.—1 would oppose this with with most earnest remonstrance. Old women
and sick folk will, if this Section be made law, multiply in an astonishing manner, and lead to
endless litigation being fostered by the petition writers and others who live by the Courts. Sick
people and old women have really no difficulty in retaining advocates, and should never be allow-
ed, if within the jurisdiction, to appear otherwise than personally or by a pleader. :

Section CCX XX VII.— It requires to be stated what Court is authorized to impose this fine.
The only law in force here to punish an absconding witness evading summons, is Section
174 of the Indian Penal Code, and the punishment, imprisonment and fine, can only be inflicted
by the Magistracy (See Schedule to Code of Criminal Procedure). Does Section CCXXXVII
mean that the Civil Court is to levy Rupees 1000, the fine mentioned in Section 174 of the Indian
Penal Code, as the one the Magistrate “ may impose,” or does it mean that this Section gives
‘the Civil Court summary power to deal with this oftence as a contempt ? This should be clearly
stated ; for, at present, there is much misunderstanding on the subject. (Note; this Section
merely re-enacts Section 160 of Act VIII of 1859).

Section CCLX ¥ 1.—This Section ought to provide for the contingency of the Judge being,
by accident or fatigue, unable to ‘continue writing with his own hand. 1t would be best to enact
a provision similar to that in Section 196 of the Code of Criminal Procedure, by which he can, if
needful, dictate the deposition, recording why Le does not write with his own hand.

Section CCXCVII.—It would be better to add the word “ Parties” to * Witnesses”
wherever it cccurs in this Section, )

Sections CCXCVIII and CCXCIX.~T do not consider these Sections will be 6f much
practical benefit. The Courts are hereby given no authority to summon Assessors or to punish
them for wilful absence when summoned before the trial is over, and as the opinion of the Asses-
sors is not binding on the Court, the sole benefit the Judge derives is presumably the assistance
they may give him in the examination of witnesses, and the explanation they may afford as to
local usage, &e., &c. It is doubtful whether this does not better come from the Vukeels or Advo-
cates engaged in the case, or from sworn testimony at the trial, and certainly, in this Zillah,
('Tanjore) experience proves that Assessors do not voluntarily attend at the trials held before the
Session Courts, and their help, to such Courts, is of the most trifling character. ‘I'hese Scetions
should either be omitted, orif they must be retained, fresh Clauses should be added giving power
to the Civil Courts to summon and punish Assessors,” and to attach, to their opinions, where
both parties to a suit wish and the Court sees fit to allow it, somewhat of the final character
appertaining to the verdict of a Jury in England, nothing is said in these Sections as to the
classes from which the Assessors are to be selected.

Section CCCII—The application of this Section to the Small Cause Courts is a decided
advantage. Judgments, if written out before pronounced, are sure to be sounder and better than
if, as at present, they are delivered without such previous consideration and record in writing.

Section CC CXXX V. —ThisSection seems opposed to 445, and the present law it re-enactshas
always been a difficulty., Section 334 declares a pri.vate a’justment pleaded shall not be recognized
unless plaintiff admitsit. Section 445 declares such a plea shall be investigated and decided on
gummarily, open to an appeal. If the plea unadmitted be absolutely inadmissible under Section

334, why investigate it under 4452 Supposing the plea be true asa matter of fact, say that’

Rupees 100 were paid out of Court by a judgment debtor to his creditor, in part discharge ot
adjustment of the judgment debt, as the Court will not inquire into the plea under Section 334
if plaintiff does not admit it, and if it does so under Section 443, is bound to reject it under
Scction 334, why debar the debtor having recourse o a scparate suit (as enacted in Section 445)
for recovery of the over payment to the judgment holder? This matter requires re-consideration
and decision _in‘framing the new law.
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Section CC C.L.—There seems no good reason why notice should be issued i'.n t%)t?se cases.
The party against whom the warrant is issued alviva,ys has opportunit:,y to plead non-liability when
he has appeared before the Court. ’I‘hjs Section allows an opening for a party to make away
with property, and ought, [ thiuk, to be left out of the Act:

Section CCCCXI.—It would be equitable to allow this benef‘it tc') a purchaser of real pro-
perty, whose purchase has been set aside in a sait insmitutefi und_er Section :%92. '

Chupter V1, Pauper suite.—It would be well that, in this Chapter, it should be provided
that a person originally allowed to sue as a Pauper, should,‘xf !le afterwards become posse.ssed. of
property during the pendency of the suit, be cfa,lled' on to furnish the sta.r:xps for the Institution
Feo under penalty of « judgment by default,” il he fails to obey the Court’s order.

Sectidn DXLIV.—The Appellate Court ought also to have the . power t'o order ;.my
party not included in the Original sult, and who may appear to h?ve an interest in the subject
matter of the action, to be made a party. This will be, in fact, to give to the Appellate Court the

. rred on the Court of original Jurisdiction by Section 110. . .
por e; cc(:::;:ri) (;XXI, and DCXXI1[.—Are not printed correctly. The Sections are not intel~
e

ligible as they stand..

; ; %. W. BIRD,
TansorE, 19th August 1864 (Signed) E. W. BIRD

Civil Judge.

] ‘ )
ks and suggestions on theprovisions of the Bill « for consolidating and arflendmg (.'he",LQ\WQ
e s:n 1 ti::' to the Procedure of the Courts of Civil Judicature in British India,” sub-
relating’  of
mitted ;y the Priccipal Sudder Ameen of Tanjore. -
Section X1I.—This Section gives not only vain discretion to the parties to file suits in a Court
ecion Pt

i it also creates additional
i ; n the the lowest grade competent to try it, but 1 -
of higher grade 110! N o ay have to receive and return seve.al plaints

: her grade inasmuch a8 it m : : :
work to the Bt of hisher & especially when it is cousidered that Section.

ing in. in the proper courts,

;;Il;]z:t::ﬂ?zs:so:h: e&:ﬁ:: l(l;:nllrrlt to t[i'an:fer suits from one Court to another.
Section XIX.—This Section authorizes that the suit for land or other immove.ab'\e pro;.)er.ty
situated within the jurisdiction of different Courts may be brought in th.e C'ourt within the. juris-
diction of which any portion of such land or other immoveable property 18 situated. As this pro-

vision gives a wide discretion to the parties, it appears necessary to limit the discretion by con- -

ing the word © any” into « greater.” o '
verm:sf?c:lizn XXVil—This Section allows females and males of bodily infirmity to appear by

recognized Agents, whic
tions.

Section L.—TIn the Clause 3 of this Section it is ruled that the plaint should contain, among’

other matters, the time when the cause of action accn:ued. It .sh.Ould also p}'ovide ‘thai': the place
where the cause of action arose ghould be meutiOned' to.r ascertaining ('ilccor(.lmg to bef:n.un LViIl)
whether the cause of action aros¢ within the jurisdiction of the Court in which the suit is b.rm.xght,

Section CII.—This Section allows the Court in the case of the deuth-of asole plaiatiff to
proceed with the suit on the application of hif; legal reprtesen.ta.tiv% but it-is doubtful whether
such application should be made with the certificate of heirship under Acv XXVII of 1860,

Section CLIII.—This Section provides that if any dispute .a,rise asto wh? is th‘e legal repre-
sentative of a deceased plaintiff, the Court shall stay the proceedings of the suit ll'ntll the fact has
been duly determined by another suit, but it would'appear Lha.b such anotf.ner .sult is not necessary
if the applicant be ordered to prosecute the suit with the certificate-of heirship.

Section CX CEI1Is—~This Section provides for the collection of penalty, in all cases, of only
double the amount of stamp duty, on unstamped documents, aud the Schedule A annexed to this
Bill shows that Section XVII of the Stamp Act, which authorizcs. the Cn'urts to collect penalf,y
under Section XV of the said Act, has been repea.led.. In.the said Section XV tht.ere are six
Clauses of which the penalty of double the amount specified in Clause 1 has been provided in this

h appears not only to be unsafe but will also tend to encourage litiga-




Bill, but the penalty of treble the amount and twenty times the amount of stamp duty alluded in
Clause 2 have not been introduced. It is, therefore, doubtful whether the said Clause 2 of Section
XV isin force or not.

Section CCXIV.—The discretion allowed by this Section for passing judgments against a
defendant who is not at issue with the plaintiff, will, at times, lead the Court to pass contradictory
judgments on the merits of the case.

Section CCXXI{I—"This Section provides, that the travelling and other expenses of the
witnesses or other persons shall be tendered at the time of serving the summons ; but it would be
better to tender the said sum before the Court, when the witness appears to give evidence, as there

is reason to doubt that the uifling sums might not actually be received by the witnesses from the
serving peons.

Bection CCXXXV and COXXX V'11.—The Section CCXX XV provides that if the summons
for the attendance of a witness or other person, either to give evidence or to produce a document,
cannot be served, the Court may cause a proclamation to be affixed, and if such witness or other
person shall not attend, the Court may make an order for the attachment of the moveable property

- of such witness or other person to swch amount not being in excess of the amount of costs of
attachment and of any fine to which such witness or other person may be liable, and the Section
CCXXXVII provides that the Court shall order the property to be released from attachment, if
the witness or other person shall pay into Court the costs of attachment and fine. These two
Bections are ineffectual inasmuch as the Courts are not invested with the powers of fining the
witness or other persons under Section 172 of the Indian Penal Code.

Section CCCL.~Notice to the party under this Scction appears not to be necessary if the
execution be applied for after one year, as it is provided in Section CCCX X XIV of this Bill that
no private adjustment between the parties shall be recognized by the Court.

Section CCCC/1.—In the sale of moveable prope:ty also, the defaulter should be made to pay
the difference of the proceeds of the Ist and 2nd sales, if in the latter sale the bid is for a less

sum, as provided in Section CCCCIV with regard to immoveable properties. (See Section 24 of
Madras Act 11 of 1864.) )

Section CCCCXXX1L.—The word “ defendant” in this and other Sections requires to be

converted into “ judgment debtor,” as the plaintiff may, in some cases, become judgment debtor
as in cases of set off and costs of the suit.

Sections CCCCXXX1II and CCCCXXXIV.—The rates of batta allowed by these Scctions
for Civil prisoners should be increased, as the rates fixed may, in some cases, be found inadequate.
Section CCCCLX.—This Section provides that no discharge of a defcndant under the provi-
sions of Section CCCCXLI shall prevent such defendant from Leing retaken in execution of the

decree, but it appears that the Section CCCCXLI referred to in this Section shoald be Section
CCCCLVIL.

Tanjore,
PrincipaL Supper Ameen's Courr,
10th September 1864.

(Signed) T. RUNGASAWMY,
Principal Sudder Ameen,

—

Notes ox THE CiviL CoDE, SUBMITTED BY THE OFFICIATING ADDITIONAL PRINCIPAL
SUDDER AMEEN OF TANJORE

Section X.—1I do not clearly understand the latter part of this Section, as respects cause of
action in the case of the representative of a deceased person. 1 think it would be better to
define in this Section what constitutes the cause of an action, whether the engagement itself to
enforce which the action is brought, or nonfulfilment of the engagement,
subject of debate in the judgment of the late Sudder Court of Madras, i
No. 95 of 1859, page 164 of the printed Reports for 1859.

This has formed the
1 Special Appeal Suit
Section X 111.—This Section, I consider, renders Section XII unnecessary.

Section X ¥.—The word  intentionally” is, I think, necessary to be placed befure the words
“ omit to gue” in this Section.

89
. pI.—I think this Section might further provide that wh?re 'dif.fcrent causes of
Secho.n ~X ; it contrary to this Section, the Court, instead of dismissing the suit alto-
action are joined in a sul allow the plaintiff to conduct it as respects one cause of action alone?
gether on that prounth c';ll"s isa new law altogether. I fear that undue adva,nta.ge will be
Section XX[,H'.—- u]e instances. Under this Section, a suit may be brought in a Court
taken of this Sect.wn o so: contract determined, even where the aggregate value of the several
to have the ge.:numeness ‘; ‘::t may be of a larger amount than it is competent for such Court to
acts involved in such ;un :{‘le diﬂireﬂ‘ acts involved in one and the same contsact are -se\'?rglly
decide. Moreov?r, w ben ;,},; in issue in Courts, the decisions may also be, perbaps, conflicting
and at different tunes. rou»Ei or otherwise of the contract itself. I, therefore, think, that even
a8 _re§pects the genmlr:e.nes o suit to enforce the performance of ene or more of the se‘veral acts
where & ;tarty should I1|mihould value the suit with reference to the whole acts required to \be
involved in a contract, he st ¢, and bring the suit in a Court competent to decide the samfe. The
;performed under the comra.:ided the genuineness of the contract is established, will dlrect. the
Cour.t, in such a c:s:; :’l‘;‘c’h of the acts thereof for the performance of which time has expired,
speclﬁ'c perforlr:ia"T tory order as regards the remainiog acts. o bam.
and will pass a declara [yha"e strong objections to this Section. I fear it will promote cham
Section XX V11— much that ra[.)acious set of people who go in this District by tfle name
perty, and en:m;gfu:;riooly. The services of Advocates of Courts will also be considerably
of capsp 55

diminisheg. tion doss not also state how recognized Agents are to be appointed, whether the
The Seetion .

. in writiag or otherwise. ) : . & same
authority is to be l’:_ . bleo whether a recognized Agent can appoint an Advecate in th
It is also questionable,

i VIII.
jcer’ do under Section. XXX . '
e e:1‘;\i£‘.]:;elSl:;ccl&ilc‘:n provides that the sum req\.m'ed to defr.ay thebcosts of dsief;-i::let
ot XLll:lrbe ]paid into Court before the process 18 issued. This has become A
of each process sh

. \ H ovision
1 application in the case of notices issued by the High Court. [ think some pr
of practical appl

i : ubject.

is necessury °5 be' m?desmlt}:; EZS: ::tt::o: vihat is the language of the plaint to be.

Sectionli = N Xec t[‘he[e is no provision in the Code as to the course: to be pursued where

Section‘ L X'l~f T\ Court that there is reasonable ground for believing that the defendant
s plainti fﬂ"§ e )' ) ; r the purpose of avoiding the service of the summons. The Sudder
is keoping ot 014 1¥ Wdyf“Pra.ctice page 41) thatif a defendant be out of the way on acc.ount
Courd have role? (R;‘ebso:dﬁde grou’nd, :he suit against him should stop. But this is very inde. .
of business, or on an
fimite. ing azir or other Officer of the Court pronounces to

Sections CXI.“ e Cc)fxi;.:}usi:}?it:::s a:lltimately to be insufficient, what is 'the r.emedy
bo good and s?f?ment " ch insufficiency ? Supposing the Court punishes the Nagzir, this does
against loss AriEHE fro mf1 r the loss sustained by him. I think, in such a case, th.e law should
not indemnify the pi}ftyr oother officer certifying to the competency of a security ultimately prov-
prov.lde that the l\Ilazl‘l"b°e held liable for damagesin a Cl.v1l.acuon. . ‘ l
ing incompetent shall b o to the words “ within what it may consider a reas.ona.b‘e
Section CLLL—With refere{l" it necessary that this reasonable time should be specified in

time” used in this Section, L thio ty. The Sudder Court have fixed three months as the

the Code in order to ensuré uniformi

i e 19. .
reasonable time. }? [ullles Ofcpigz;l’iel’fﬁlg‘;he Code makes no provision where Vakeels for parties
Sections CL to i}

i case. The Sudder Court have ruled (Rules of
are present but they are ant lp;:g:frija::lhhist::ual place of abode without instructing his Pleader,
Praciice, page 16) 7 a}p ahea.ring the Pleader be unprepared to argue the case, ll'le Court
and, on the day fixed fo.t tt‘te,he ]aint;ﬁ.by default, unless it sees fit to adjourn the hearmg.
may puse JUSO (l‘f\;famsl thinlr: this Section should say that no appeal shall lie against an

Secfio(;’ Iif:fxunl ‘:8:“,],675 such judgment is passed against the defendant on the ground
exparte judg )

mentioned in Section CCLX,
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Section CLXXYV.—There are several defendants in a suit, and the judgment is passed exparte
against one of them. The judgment has been appealed from by the other defendants affected by
the decision. While the appeal is pending, the exparte defendant applies to the Court of first
instance under this Section, for an order to set aside the judgment so far as it affects him, and
the Court is satisfied that the default on the part of the defendant was accounted for. What is
the course to be puisued in such a case ? Can the Court set aside the judgment under this Section
while the judgment, at the instance of the other defendants, is pending in appeal ?

Section CCX.—Can the plaintiff advance under this Section a new plea ditectly opposed to-
the one urged by him in the original plaint 2

Section CCXIV.—I1 think thisis unsafe. Two defendants are sued on a bond. One of
them is ot at issue with the plaintiff in respect of the genuineness of the bond. He admits the
bond and expresses his readiness to pay a portion of the amount thereof as his share. Can a

judgment be at cnce given against him 2 Supposing, when the suit is pruceeded further against
the other defendant, the bond is shown to be a forgery, what is to be done 2.

Section CCXXX VII.—Supposing a witness does not attend, notwithstanding the proceed-
ings under this Section, I think there must be a provision in the Code declaring Section 10, Act
X of 1853, applicable in such a casz.

Section CCLIX.—I think the reasonable time referred to in this Section should be
specified, y

Section CCLXV.—1 think there must be some provision in the Code as to whether or not
it is necessary for the witness to sign the deposition,

Section. COLXVI.—~What is to be done where a judge is sometimes prevented from taking
down evidence in his own hand ?
Section CCLXXXI1.—To whom is the commission referred to in this Section to be issued ?

Section CCXC.—The Code should provide, I think, for a Judge making himself the local
investigation, where he considers it necessary.

Section CCXCV II.—This Section, besides applying to witnesses, should, I think, include

parties also. The word “ persons” is made use of in Section 180, Act VIIL of 1859, in lieu of
which this Section is substituted.

' Section CCCXI11.—1 think Act XXXII of 1839, as interpreted by the High Court in their
decision in Special Appeal suit, No. 88 of 1862, (Stoke's Reports, page 371), should also be

taken into consideration in framing this Section, the object of the Bill being to consolidate the
laws relating to the Civil Procedure.

Section CCCXXXII.—T think it is better to specify here property not liable to attachmen
such as Sepoy’s pay, the money allowance paid to a Polygar, &ec.

Vide Rules of Practice,
page 23.

Section CCCXXXTV.—Does this Section bar a regular suit to recover loss eaused by the
non-recqgnition of the adjustment in the course of the execution ? For instance, a judgment
debtor pays privately to the decree holder a sum of 100 Rupees in part satisfaction of the judg-
ment, and obtains a receipt from him for the same, 'I'he paymentis not, however, recognized
under this Section. Can he bring a regular suit to recover the sum paid by him under the
receipt ? I think this should be distinetly allowed or denied in the Code. .

Section CCCXXXVIl.—How a decree is to be assigned has not been stated. in the Section,
I further think, that something is necessary to be stated in it regarding the certificate of heirship
heing produced under Act XX VII of 1860, wheie, in consequence of the death of adecree-holder
the decree is transferred by operatiqn of law to his legal representative, and the decree has to be
executed in favor of such representative. The Act in question applies only to the collection of
debts. While so, the Sudder Court have, in general terms, stated in their Proceedings, 17th May
1861, (Rules of Practice, paze 21), that no decree shall be executed in favor of the re ive
until he has obtained a certificate under Act XX VII of 1860, tpresentative

Section CCCL.—1 am unable to conceive what could be the reason of enacting that a notice
of objection should go, where one year shall bave elapsed from the date of the decree.

4l

CCCLIL—Ts remedy for the injury referred to in this Section to be granted sum-
.Se(:t!(.;ﬂ at.e guit ? I think it must be in a separate suit. e er
marily or in a separ 4 CCCXCL.—I think that one of these Sections should-conta\n a fu
Sections CCCX? a}?allappear to the Court that the claimant is not in possession of, but_Slm.Ply
provision that w}:}ire;:::perty attached, the property shall be ordered to be sold sub_]'e;t (tlo his 1:::1):
holds a lien on, the€ - 1 that instead of saying that a claim to an attached prop
. CCXCIIL—1 think that1v g
Section CCCX

the « earliest” opportunity, the time within which it should reasonably be made
shall be made at the .

should be specified.
Section CCCCL \
for damages to be brought ?

\T.—If the irregularity be on the part of the .Cour-t, against whom is the suit
- The Section should, I think, explz?.u} this.  dhould make
. +01V.—If the purchaser be the plaintiff himself, is1t necessary tl?at. e shou xT)a
Sectron ccCaty. :n this Section? The Code, I think, should state that 1t is not necessary.
the deposit referred to 1> Iu; that where the decree-holder is declared to be the pnrchasef-, at a
The Sudder Court fhav:ez:e: ’the sum which be is entitled to recover may be looked upon in the
ecu\ion ol a ae ’

sale in ex d purchase morey, 8o far as it is sufficient for the purpose.

Yight of the prescribed deposit an
e ge 24. L . o Section should
Rules of Practice, page . - tor making the claim forred o in tho
Secti v.—1I think the time for a
ection CCCCY¥.

be some-what extended.
Seclion cocexl,—

[ think that instead of saying generally ¢ when a'sa}etOf };m‘:;il;z
. 1.7 it must be said ¢ when a sale of jmmoveable property 1Is se a;l o
property 1s set aside, lt, ured under Section CCCXCIL” 1 say so because.w ere,‘a '
ins tot? ion CCCXCI. the party dissatisfied establishes his right
dunder S'ect'mnCCCXCII the purchaser will have to restore the pro-
der Sewonthat e pu’rc}m‘ser should have the benefit of Section

suminarily or in a suit
sale under the order passe
in a suit institsted by Liim un

perty to him, and because it is necessary

. s thi 1so. . rds “notwithstandinga subsequent
CUCCXI in this case 3 o tion contains the words
. 1I.—This Section
Section CCCCXXI

ty by another pany.” Is this whether this other party holds a lien
roper
attachment of the same P

ornot on the property t « when any property is sold subject o a mortgage.™

j b —This Section states 2 mor !
o 1 CCCC}(')'(‘TTYdi'eC‘)i"" such asale. 1 have, therefore, Ploposed the addition 1nser
But there is no provist g

i :ons CCCXC and CCCXCIL ] ) :
o OPgZi‘J;;VS;:“";‘Slhmk this Section should also state who is not liable to arrest
Section CCC "“

i in Rules of Practice, page 43.
under Civil Process. The S“dd‘f’f;ur:h};:v;;ﬁz‘i ;hc;?scxetiOnary power should be g.iven to the
Section CCCCXXX.——Ibt?ﬁhe ycurtody of the officer entrusted with the service ofd t};e
1 3

» (the de fendant) applies for a few days tifne to pay ?ﬁ‘ tte-degri?;x?:tﬁger :e :
warran whero {C2 ting him the time. The High Court., m.t eir de Rt
decrec-holder consents to gré:]R[;Dorts page 441), have refused this 1n consequence'o absence
Case, No. 12 of 1809 (kae; he Eﬁice’r d:puted with the warrant coul'd be trusted with the Safe.
of provisicm in the Law. I (;.']n the inquiry referred to in this Section, I see no reason w%\); a.
custody of tho dofendan” P7 lcfd in him where time is applied for by the fleffendant for s(zlat;s y-
similar brust could not be l;]ep(::ee-holder chooses tO consent to it on conflltlon that thte efen-
ing the judgment, and tl}e e: time in custody of the officer qntrusted with the Walrra\;zl . -
dant is to bo placed during he ip this Section as to how the monthly allowance 1s

. X i i .d . ~
Seclion CcCoCX S XIIL Nothing is sal s tmpriaonment of & tudgment debtor. The

int apply jud, :
to be paid wher’e :f"?rall);(?cl::‘e:;;f;s ;:it)l,x March 1862, state that each plaintiff must provide the
Sudder Court, in their

on ll‘ a,“()wa“(:e f()] tlle dethl"S SUbSlSLeD-CG. (Rul o o

ur iety of this order. ‘
- toé?éé;nﬁt\]:;}}?li’r:is Section is not clear as to whether a Court can, of its own
Section A -

1 i i . he Bomba
th lnasimum term Of im lisonmellt Iefel‘red to in thls Sectloyn T y
n ] P
accord, shorte

t cannot. oo . .
Sudder Court hzvgéuxhzi[lll}a‘;dz‘eccg g’;{Ll V.—I fear that thelaw as contained in these Sections, in
Sections C

{ decrees below 100 Rupees, will prove & hardship to poor decree-holders.
zespect o €

Court to leave the defendin

am




42

Section CCCCX LV.—This Section, among other things, provides that questions relating to
sums alleged to have been paid in discharge ot satisfaction of the decree or the like shall be
determined by order of the Court executing the decree. But I am unable to reconcile this part
of the Section with Section CCCXXXIV of the Bill. This latter Section provides that no
adjustment of a decree shall be recognized by the Court unless made through the Court. While
g0, how could there arise any question relating to the sum alleged to have been paid in discharge
or satisfaction of a decree? 'The payment, if made through the Court, would be open tono
question. If otherwise, it would not be recognized by the Court.

Section CCCCLXXI.—I think it is necessary to cnact that the payment or satisfaction
seferred to in this section shiould have been registered ; otherwise, 1 fear that false plea of payweng
will, in all probability, be very often urged.

Chapter 71, Pauper Suits.—I think there should be a Section in this Chapter to the effect, that
where a plaintiff, who was originally allowed to sue as pauper, bicome possessed of property while
the suit is pending, he may be required to putin the requisite stamps, and judgment may be given
against him if be neglect to do so. The Sudder Court have so ruled. Vide Rules of Practice p. p
35, 50. '

Section DX LIV.—1 thivk this Section should further provide, that where there is a defcct of
parties, it shall be competent to the Appellate Court to direct that any person (whether such
person was a party to the original suit or not) having an interest in the subject matter of the suit
may be made a plaintiff or defendant. The Sudder Court have so ruled in their Proceedings, 19th
March 1860.

Section DLXXII.—A judgment is passed under Section CCLXI against a party failing to
attend to give evidence. The party appeals, and pleads sickness as an excuse for the defa:ult
T think Section DLXXII should be 8o framed as to justify the Appellate Court referring such a:
plea also to the lower Court for trial and finding. At present, the Section does not apply, since
the plea is not one which the lower Court omitted to try. 1 find no other Scction in the Bill
applicable to the case. Section 574 applies to the reception of additional evidence in a case.

. Section DCXVIIL.—I think, in justice to poor parties, a revie~ should. be allowed even in
unappealable cases.

Section DCXXI.—The latter part of this Section is unintelligible.

Section DCX X [II.—There is something wrong in this Section.

T ANJORE, (Signed) T. KRISTNASAWMY,

20th September 1864. 0. 4. P. S. Ameen.

From R, VASUDEVA ROW, District Moonsiff of Munnargudi ; to E. W. BIRD, Esq., Civil
Judge of Tanjore, dated Munnargoody, 14th September 1864, No. 1C7.
With reference to an order issued from the Civil Court under date the 30th ultimo, 1 have

. the honor respectfully to submit the following remarks touching the Bill to modify the Code of

Civil Procedure, which is herewith returned.

Section CV. Does not provide the course to be pursued when the Officers of Government
therein referred to have left the District, or India, or resigned the Public Service. If, with refer-
ence to Clause 6, Section 50, the summonses are served upon the present incumbent being the
successor in the office from which the act complained of has emanated, there is the following diffi-
culty to be encountered. The successor in office receives the summons, makes the necessary refer-
ence to Government, and, so far as the Court is concerned, it is all right if Governmwent do under-
take the defence. 1f not, the successor in office will have to defend, at his own expense, a ques-
tionable act of his predecessors. I would, therefore, propose that the course to be followed in such
cases should be clearly laid down.

Section CV1IL Should be corrected if I am not mistaken into * or the case shall proceed,
&c., " instead of “ shall not proceed &c., ” the word ‘“ not” scems to be a misprint.

Section CLXIIL.  This Section provides that if the defendant does not attend, the Courtshall
hear the suit ex-parte on its being proved, to the satisfaction of the Court, that tlic summons was
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here the summons has been served by an Officer of the very Court, the

uly served.  Incases W . .
o d all isright; butin cases where the summons

suid officer is called upon t0 swear to the service an . . e
is transmitted to, and served through another Court, how is service of summons to he proved {—
ar )

I would propose this Jo be made clear. | B |
Seetion COXX This is a copy of Section 149 of the old Code. Under this Seclon, partics
el .

1y f mmons even the day preceding that fixed for the hearing. The witnessesare not gene-
P e ttend within so short a time, even if they are residents of the sane station ; the conse-
relly e t(l’ . c::e has to be adjourned or dismissed, in which latter caee the words *¢ the par-
“ ies mayl;te any tinte after issue of 'summonses (0 .the defendants, or after (;h? issues have been
« recorded, obtain summonses, &c.” furnish a plz'zumble'gruund for appeal and, in ;ome“c]as:.s, evfeu

4. 1 would, therefore, propose that this Section may be .so fnodlﬁed that the 1mfa <.>r
for reman®: { the summonses may be fixed ; so that, if the application be not presented within
t:w a?plxcafgozu;m:)nses chall be granted. The time should, of course, vary according to the
that tune, T s

i itnesses are to come from,
dlsm:::ctt‘lil:n:gCX)d and CCXXIII. These have been copied from Section .151 of the old Codef
i . coe is felt in acting up to these Sections.  The person applying for the summons
o mco‘nvengncrt the travelling and other expenses of the witnesses. The Court is to keep an
et “'1!0 Iou me cases "th:suit is subsequently compromised without the attendance of
ac.count of I S(; the ;'t'itnesses cited an1 summoned are subsequently dispensed with; the
“’”“.esses’ 0 somebo refund of the amount. The Court has to take the usual necessary precau-
P_‘"“c_s g f:l)'r tf :heL game. Under Section 223, the sum paid into Court should be tendered
totho s 'wﬂm ”‘z; time of serving the summons, if it can be served personally. The Nazir or
tothe o oo tlel “'Then giving out a sammons, has to see what the witnesses batta is and pay
fhe Head Go.omas;{‘a ),r and in case where {he summons is not served personally, the pedn returns
o serv(;"i” (;(::]K"t has to take it back and refund it to the party if the witness doffs not
¢he batta an the cases, the batta amount is paid by the peon to a wrong party ; the witness
t] II;;(;:I: dcnic; having received the batta ; the partics generally feed their witnesses
i Yh‘WP Withoconveyance, &e., all the travelling conveniencies, and in cases where the
. S“I’l"){}" (;)m n served upon the adult male member of a witness, who obeys the summons, the
i“"mn'om:s }‘i: l;:s already paid the witness his expenses which the witness admits and the party
filz:itrfl:z:l)]e refund, which must propetly be made. In oncr to avo'fd all these inconvenienc.ef, I
-ould propose, that on the day of hesring, when the wﬂ.:nesses are in attendance, the pal.'ty citing
wou .P pose 1led upon to p2y each witness his travelling and other expenses according to the
o t(') t')e G (hutpCoun (Section 222), that the amount should be paid to each witness and a
Sca'le' O ain quﬂ db a’.ll\ {he witnesses and kept in the record to be included the costs of the
i, Ob’tamod “bnef UZh ayment (such cases would, of course, bo very rare) the witnesses
e, dcf““l‘d(_’ ci\ar«rfd without being required to give evidence, but the actual expenses
Sh"l“ld"":zob";)’e::h 1;itne::s should also be collected from the Tespective parties by process of
under-go C S

e C"““'- CcVIII and ccXCIX.—Who are to be these Assessors? How are they to be
Seftci;’;slﬁffto, be dealt with if they do not attend the summons, &c-, has not been provided

gummon

for. Scction CCCXY. This section provides, that when the suit is for land the Court may provide
celion -

such land from the date of the suit until the date
" the'decme b lh:e }.’”'}"m‘?l“::::::i:: }t::)(ifl;x‘i):can be done, inasmuch as the Court can fix the
" del;‘;"’(’i?{ ;?]/;;7;0:‘;:(3);"’: only from the evidence on both sides and regarding the profits of a past

)

‘;)lezd, 1 beg that this may be made clear. ' .
tion CCCXLITL—I would suggest that the decree-holder ur'xder this Sec.no,n may b.e
of the decree with the application, because the 'Dlsmct Moonsxﬁ' s Court is
d. and he (the Disirict Moonsiff) would not be in a posinon to sce wh.et.her
’ nds with the decree as provided for by Section 348 unles:.; the original
nd obtained from the Civil Court, which is a very intonvenient course.

quence i8,

appear at all.

Sec
made to put in copy
not a Court of recor
the application COYIESPo
records are applied for a
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Section CCCCXXIX.—Thisisa copy of the first part of Section 8 of Act XXIITof 1861, The
High Cowit have recently* ruled, that the discre-
tionary power of a Judge, to detain a defendant
in custody otherwise thay by committing him
to prison in execution of a decres, is confined to the single case provided for in Act XXIII of 1861,
Section 8. 1see, by daily experience, that the working of this provision is inconvenient. For
instance, a party possessing cxtensive property isarrested under a warrant for a small sum. The
party is unwilling to disclose the whole of his property under Section 428. He is, however,
most willing to pay it, while he is unable to pay the amount at ouce, but wants a day ortwo

to raise the amount ; the decree-holder is willing to -wait and pay the required baita to the peon

to detain the debtor in custody. I would, therefore, proposethat in such cases the Courts should

be allowed the discretion of allowing a judgment debtor to remsin in peon’s charge for at least
a week.

# Vide page 442, Stoke's Reports, Part ITL.

Section COCLXX1.—Unuless the phrase ¢ or that he has not derived any properhy from such
« deceased person” is added to the end of this Section, I think much teasonable doubt and diffi-
eulty would be felt in dispossing of such a plea, if put forward when a Registercd bond has to
be enforced, i

Section DL X XX.—Under this Section, as under Section 341 of the old Code, a copy of the
appeal decree is alone sent to the Court of first instance. It is, I think, of importance, especially
where the original decree is reversed, that the Court of first instance should be made aware of the
grounds on which the Appellate Court has based its decision. I would, therefore, propose that this
Section may be so modified that copies of decrees as.also of judgments be invariably sent to the Court

st instance. [ would propose that one more
Chapter 15. Of Criminal Procedare for offences committed in of ﬁ?bt instan peop o ° (.R
or against the Court, Section may beadded to Chapter 15, authoriz-

Disobeying sunmonses. ing Civil Courts to take cognizance of offencest
wnder Section 174 of the India Penal Code, instead of gending such cases for investigation to the
Magistracy under Sections 168 and 171 of the Code of Criminal Procedure, as is now done; but.
which is very seldom d ne owing to the many inconveniences attending such a course. Undev
Section V11, Regulation 111 of 1802, the Courts had the power of punishing witnesses disobeying,
their summons with a fine of Rupees 500. This Section has been repealed by Act V1II of 1859,
‘and the power taken away. Consequently, summonses are neglected, business is obstructed, paities.
concern. d and witnesses duly obeying the summonses are put 1o the trouble and expeuse, either
of detention or of returning to their villages and again travelling the whole distance back to the
Court to attend on the day to which the hearing may have been adjourned. We huve nuw no.
power to vindicate our processes except by prosecuting for the contempt and conducting and
watching a regular trial before the Magistracy. The inconvenience of this is very great. Tlhe
Courts are alrcady overwhelmed with work and, const quently, if disobedient witnesses are
brought before the Court arrested under a warrant under Section 258, the Courts are rather inclined
to accept any excuses that may be pleaded by the witnesses who may have disobeyed (heir
surnmons and to let them escape with impunity, than adding to their already beavy work and
going to the trouble of making the preliminary inquiry provided for by Section 171 of the Code
of Criminal Procedure, and forwarding the case for trial to the Magistracy. The people are aware
of this difficulty and wilfully disregard the summonses. Whereas if they kuow that the Courts
have the power of punishing such conterpts summarily, the legal processes of the Courts would
be more promptly obeyed ; business would be less obstructed and parties will not have to pay the
additional charge of a wanant to procure the attendance of their witnesses. The severe penalties
of the Indian Penal Cede are not required in these cases of petty contempts of Courts, 'l he power
to impose summarily a moderate fine, such as is provided for the Subordinate Magistrates of the
2nd Class by the Madras Act No. 1 of 1863, is all that is required in the case of District Moonsiffs,
viz., simple imprisonment not exceeding 10 days, or fine which may extend to 3 Rupees or both,
The said Courts may also be empowered to commit any particular case to the Magistracy under

Section 171 of the Code of Criminal Procedure, if they cousider the person accused deserving of

a more severe punishment.
DistricT Moonsirr's COURT, (Signed) R. VASSUDEVA ROW,
MunsurGooDY, 14th September 18G4 District Moonsif.

.
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From E. STORY, Esq., Civil Judge of Nellore; to J. D. MAYNE, Esq., Assistant
ds b ’ . . 7 )
Scerelary to Government, Legislative Department, dated Nellore, 14th
Ll .

November 1864, No. 64. o ) o |
1 have the honor, in accordance with .your communication of thg Tth instant.

No. 204, to farnish heretvith my opinion on tho Bills referred to in the Proceedin:

0. 204,

N on7 and dated Gth July and 6th August last

Se 186 (lnd iy A a

of Govcrnmpnt, No

sectively- o o

l Remarks of the Civil Judge of Neilore on the ¢ Civil Procedure Code.

- - " . . i~ . ’] . “I

Section LYXIIl.—Whena Railway is close by, might not the distance be extendel W.lt- o.m;

inconvenience ?
\Why make any il a '
ed f;om a distance of 109 miles under Section CCLXXV?

on . '

m Seclion CLII.——ShouL‘, not a time be fixed ? N = }‘
o ¢ given to procrastinazion, and what one Judge might deem reasonable time another
Nutives arc g .

asonable.

istinetl aintifl fendant and witnesses who can be sum-
distinction between a plaintifl and defendant and

might consider unre
Section CLVIL |
Section CCXIL— Is U
it ought to be final.

Dao. ao.
. 21?7 I thi
- juidgment ‘0 such a case to bo final or open to any appeal ? I thivk

( do.
Section ccxl Xv I'i;)o o
rain preg ' inst orson as laid down in Section
i T .« Court procred aguinst the persor ' d .
Section CCLX —tan v
cCcLVvill? : :

Le same place where the Gouieis s rying

b((:“()“ (, '; IV — tle Jall 1 tt t
> C LL- L . If ) sa . ‘
t‘ (4] case why‘ 11 { r be se“t r()l ﬂ“‘ 2 glm[“(‘d mn ourt ?.
3 aly ,o\b.allo“ lhe risone t() g d eXa {

. CCL'X‘CXVHL‘—W“Y make any exceptions ? Under this Section, if"Se’;ction
Sec;t:.on7 ‘o all ‘\- d to stand as it is, the evidence of prisoners will, 1 think, be a nullity.
CCLXX‘?” 29‘3 :);ICI Would it not be advisable to fix 2 waximum of interest to be allowed ?
Secl}Oﬂ ((:((:,((),‘)\(XV_I_——I do not fu'lly understand the meaning of this Section. Do the words
’Secllm\ ." e a plamtiff ?
“ Other‘ tI.mn a‘ dg;&n;iixl ‘_iﬁzrno(:;]ﬂ:i:sf-stion prolix, might it not run «“all property whatsoever,
Section (J.(/ mVe;ble belonging to the defendant, &e.”” ?
e lmC;lLlX — How ia the person who refuses to vacate, to be removed ?
: oo V.-—. Why not leave the supposed aggrieved person, himself to insti[uteg suit
Section C ‘ ¢ Secrion 2 Why .hou!d the Court do it in the former and not in-the latier?
as laid d‘?wn l‘n t}‘xe l\\c; L__j[f the property consists of perishable goods and lisble 10 be damaged,
Seation CC0 ‘chillies, &e., hould not provision ‘be made forat seiling the same ?

s move
. Section CC

such ag grain, cotton

Section CCCXCH.—J!“_ -

”Pl’e:g to me(?éngzj"\"lll Am I then to conclude that no sale of immoveable preperty is to le .
aetion ] Dun

Court 1ill after the expiration of thirty days from date of sale 2
¢nts under this Chapter final, or opeu to an appeal 2 Tihitk

i wa amantcd to bring a suit iy, I think, too long, six months

confirmed by the et
Chapter V1 [.—Arc the jurgm

they should ! (Signed) E. STORY,

Ci(' Z‘/ (]'H/:,‘ .

’
om (. LUTCHMIAH, Acting Principal Sudder Amceen of Salem; to J. D-
From & MAY‘NE Esq., Assistant Sceretary to Government, Legislative Dopart-
ment, da,ted Salem, 19th November 1864, No. 27.
With reference to the Proccedings of t.he Mudras Govcrn.mcnt, dated Gth J Lfl y
1864, No. 180, forwarding a Bill for consolidating and amending the Laws relative
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to the Procedure of the C :
ourts of Civil Judicature i 5
may have to offer in res ‘ Judicature in British India, for i
o cemark to for in respect toits provisions. Ihave the honor t’ t e opiion 1
: 1Is o}make on the Bill except as regards Scetion 266 o state, that I have
2. In this Scetion it is provi > n -
cvidence of u’itness(z:stli-(1)1n v pr.0v1dC(.1 that the local Government i
the Judge with hi any District or in any class of Couxts to be tal may et
1 hi ; 3 lak
the Judios s o WS ;);VII; ha}nd in the V?rnacular language of the J udbfrcsa x'(i‘rll d_o}vn by
claims to attached pro ufc 1taken up in disposing of Miscellan gos.  the fimo of
important duti I dpel y, that at times they can hardl ‘ aigusdwork as well as
A, :}s, fxn the enforcement of the provisions ofysn t.en t (.) ﬂfelr more
NN dleu' Swork and nccessarily impede the despat h“C ;0;1 260, will, T fear,
3. s under i ; . : ch o ] ’
on e e(;:)lsn 57 2 of the Bill the Judges aro requircdust:;e:f. :
witness deposcs I'C p .dcc s, to m.akeq memorandum of the sub 6, ¢ 1C eXamina-
Section 266 ’d onsider that this provision will suffice t stance of what such
, and would accordingly suggest its omissi o answer the purpose of
(=20t 101.

4, 'The other Section i

‘ s of the Bill need no

duced to supply the deficiency in the existi1;<r C?(;Zalks from me, and may be intro-
. b '

From F. C. CARR E . —_—
3 DM A Y?Illé Aézmg Judge of the Court of Small Causcs, Cuddal
Department Mf;drasq.& { Assistant Socretary to Governme,nt LO:O ll‘e 5. to.

Tn reference to ;your . m,ci al’celcslI Cuddalore, 18th November 1864 ’No ?{1; ative
calling for my opini Official Memorandum, No. 294 of 71l AN

forwa?dcd Wi{hotl;: ?’1,1 bot}% on the Code of Civil Procedure and lInl(\lr'ovcI(x)‘l'be’r 1‘864’

6th July and 6tl AIOCOedmgs of the Madras Government, Nos. 180 mnl 21“1 o

. y and 6th August 1864, I hs 7 ' and 207, dated

did not at o o , 1 have the honor to stat ’

once reply to the latter was, that, agreeing in ;h(; ﬂgz:&;@ ogly rcason I
© >cts and reasons for

introducing th
g the ncw Codes, 11
. l !
e eing , ad no suggestions worthy of being submitted
. g submitted on

From J. R. KINDERS
- L. ‘RSLEY, Esq., Acti ivi
MAYNE. T y 159, ing Civil Judge of Rajal .
mentLI*‘o’rtLSb(q", Assistant Secretary to Govamer:‘? J‘*I‘J:“.ll‘lltflr.y, to J. D.
o, ot Sini Goongo, Madows, dated. Ralmuny, 13 i Nouopart
. 4, No. 357. Jahmundry, 18th November
s required by the Order of G )
overnment, No. 180, dated
) ced the 6th Jul
y 1864,

T have the hon
or to submit a fe
| _ on w remarks :
amending Civil Procedure narks and suggestions relating to the Bil] f
) or

2. 1t may be obj
i jected that some of tl i
, . X 1e alte 1
merely verbal ; but it seems to me that a Code :r?tt::l)l?f (.;vl;whtll have suggested are.
ed for the

sons, of whom the er s i
RO m the great majority have a very imperfe guidance of por-

be most caref: 61

of. _ - ¢t kno :

: . 111y’ wor dcd’ ICSt inaceurac fl Wledge Of lilW Ou”'htt

ideas, tending to errone i yo guage should produc fusion of
ous practice. produce confusion of

Y

3. ILhave as yet receiv

. . sived no su 1

£ this District -  Teeevee ggestions fro 5

:pprl(l)bv glszr;]it ; 1.)ut:the District Mocm:iﬂ’ of Rajalr:nillll}(fi OflthL Subord

: of the Bill in & communication, which I have tll;g llas oporte
- 10N0r to ¢

——

Remarks submitted by J. R. |
. R. . . :
Civil P ’ KINDERSLEY, Acting Civil J :
S H Procedure Code. udge of Rajahmundry, on th
eebion V. Definiti « wne ) ¢ new
rise to legal ¢ ¢finitions. * Miscellaneous case.” 1fa case b
o f} onsequences, 1 do not understand how it ca ¢a combination of facts
) . . : ¢
of Justice. If a proceeding be meant, why not use :‘h Itnean da. ‘
s at word ?

mate Courts
d his general
nclose.

giving
X . .
proceeding™ taken in g

Py

e el A
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or collection of cases may be collectively miscellaneous ; but I do not understand
oup taken singly can be called miscellaneous.
Tt seems to me that there is some confusion here between
e from them.

A group
in what sense each case of the gr
Sections XVI, XVIL and XVIILIL.

causes of action, and the claims which aris

Suggestion.

Section XVI. ed on distinct causes of action by and against the

Several claims found

same parties; &e., &ec.
Section XVIL If two or more claims founded on distinct causes of action, &e., &c
2 LX) ’

Section XVIIL. A claim for land and a claim for mesne profits of the land shall be degmed

to be founded on distinet causes of a
emed to be the cause from which it has arisen ?

ction within &c.

How can 2 claim be de
Section LV11e If, upon the face 0
that the subject matter o

on is barred by lapse of time, &c., &c.
word “clearly” with r_eference to the case of Lakshmi Ammal versus Fika-

Court Report 240.
age of the latter part of this Section appeats to me to beto open

it implies a doubt whether procedure under this Code

f the plaint, or afier questioning the plaintiff, it [clearly]

appear to the Court f the plaint does not constitute a cause of action, or
»

that the right of acti
I would insert the
ram Tovajee, 1 M. .
Section LXI1I. The langu
objection. By opposing procedure to law,

be law,

Special appeal
Bracton and Britt
w grial” is applied only to

Suggesiion.

If the judgment passe
of law, a special appeal shall li

lere 1 would stop-

Suggestion.

1f the plainti

Sections XCL, XClIlI,

“ gent back.”
Section CI. I think
it seems to imply, that the person addressed

gentlemen upon whom summonses are served,
Sections CXI1 and CXXL Is it necessary that the applicant himself should be examined 2

Would it not at any rate be sufficient to examine his advocate? Probably, the fraudulent removal
&c., might be as well established by the testimony of third parties. ’

Section CXVI. « presh Security.” [ do not think it is clear what is to be done with the
ish security wheu first ordered to do so, under Section 113.

defendant if he do not furnl
1t shall make a return &c.”  “The Court shall pay &c.”

Section CXCV. “ The Cou

These being winisterial rather than judicial acts, 1 should, with reference to the definition

of a « Court,” prefur the word * Judge.” -
turns are made to orders, I_should prefer “ inform” or some different

« Make o return.” Asre€

s lie only on points of law. I learn fr8m a note to Stephen's on Pleading that
g ths

on wrote of trying questions of law. But surely in modern times the word

the investigation of issues of fact,

d in appeals involve any question of procedure, or any other question:

e from such judgment,

ff sue upon awritten document in his own possession or power,or rely upon &e. &e
XCVIL, &e - Transmit” ¢ Retransmitted.” Why not ¥ send” and

that the substitution of a letter for a summons is objectionable because
is above the law, and that sum affront is offered to

expresslun- o ‘
: Section CXCVIL. rty producing it" What if it be produced by a
witness under & notice to

Seelion CXCVIIL

on the same subject-
Section CCLXVL As the propriety of such am order would depend on the qualifications of

crs, and not on those of a class of officers, [ think the word * class” might
I think there should also be a provision that the local Government may

« The name of the pa@

produce ?

I do not understand why this Section is so far sef;arated from Section 192

individual judicial offic
properly be omitted.
withdraw such ordes.

»
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Section CCLXXI. “ Shall record, &e” I wonld substitute “may record,” lest the
Jdomeanor of each witness should necessarily become the subject of a separate treatise

kbectzon CCCXXXIII As_ the District Moonsiffs’ Courts are sometimes closed for some
wee .a.oilca.cc;)urrt of the death illness or absence of the District Moonsiff, I think that the
principal Civil Court of the District, should have power to recei ’ ‘

¢ip Cou ) ceive pay g :
Couit in the District to receive payment, pryment, oF o order sy other

Sect'zon .CCCL. ¢ The Court shall issue a notice.”—I would insert after ““shall” the words
“ before issuing a warrant,” or words to that eflect. '

Section CCCLXXIX. “ Provided that.”—I thi i

3 . "—1 think this ex ion i i

Suggestion, ““ until the claim” &c. * expression nclegant in this plece

Section CCCCIV. “ Eventually consummated.” Perhaps this is unnecessarily grandilo-

quent. I would say. “If the proceeds of the last (or second »
Section CCCCVILLL e e e

After the words ¢ { » .
moveable property.” rom the date of the sale” I would insert * of im-

‘ S.ecti:on DXL ¢ No award shall be li:ble to be set aside except on the ground of

rion or misconduct of the arbitrators or umpire. 1 believe that similar )1‘0"§s’oT\s in :l . l‘:"”"P-
lations have led to the present disuse of arbitration in this Presidenc l Res. ect-l bl oo e
not e?tpose themselves to charges of corruption which were the onlyy.form orf)' a )d]e.el[?e“ woul‘d
decisions. I think it would be preferable either to allow un appeal in the uguﬂlf] "‘ rom their
the award absolutely final. ! g orm or to make
. Sections DCLIIT and DCLIV. It3s not very clear to my mind what is meant by “ forward
1;1g the case."1 "l‘he facts constituting the case for the prosecution cannot be forwurfied trl‘x‘;):'(l;

. o B , .
;‘;:szi‘az;s-re ating to the .case or the witnesses who may depose to the facts ¢f the claso may c{)e
RAJAHMUNDRY,

(Signed) J. R. K LRl T
18th November T861. gned) KINDERSLEY,

. - Acting Civil Judge.
‘rom S, RUNG1IAH, District Moonsiff of Rajal i ivi ‘
, ajahmundry ; to the Acting C f aje
mundry, dated 11th October 1861, e Sl fudge of fajeh
I have the honor to acknowledge the receipt of your Order dated the 12¢h ultimo, forward
~ L y 3 .1. U~

ing for my opinion, a copy of the Bill to consolidate an y
d amend the laws relatir v
Procedure of Courts, : Frading o the Gl

Iregret, that I bad to go through the Bill amidst the pressing duties of my oflice

v . . 11 .
not, however, fangd to bestow upon it that degree of attention which a subject
importance demands.

I have
of such grave

3: 'I am of opinion, that the alterations and additions, which the Bill proposes to make ;
the existing law, are not of a little value ; that the Bill embraces a complete and successful syst )
stem

of Proccdure adapted to the recent cha i judicia
nges in the judicial § ( i
l § g ) agency, and that it calls for no

4, 1 would state my reasons if I h :
4 ave not apprehended, that I would aki i
munication unnecessarily long. ’ e moking thia com-

From J. RATLIFF, Esq., Civil Judge of Nundial ; to J. D. MAYNE Esq., Assist
Sceretary to Government, Législative Department Fort, S&lil.,t GSub o
Madras, dated Kurnool, 24th November 1864, No 1:‘5 H corge,
I have, with advertance to your Official Momorandy N
November }8.64, the honor to state that a since carc(i‘;?lpl;t;j;)t:fu;llder date 7Tth
pr?posed Civil Procedure Code and Chapter I of preposed Codeuits 1.1 o drafts of
neither necessity or ground for observation, at the hands of self. Taw e i)

Yotfr most obedient Servant,
(Signed) J. RATLIFI,
Civil Judge.
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From M. J. WALHOUSE, Esq., Civil and Session Judge of Mangalore; to J. D.
MAYNE, Esq., Assistant Secretary to Government, Legislative Depart-
ment, Madras, dated Mangalore, 22nd November 1864, No. M. D.

In reply to your Memorandu
to state that no ohservations of any
the Indian Civil Proce
appears t
the existing Code calculated to fac

2. 1 beg to suggest whe
in Section 409, in place of the words
gale” the words « the sale shall beco
such order or confirmati
tioned in Sections
ducing the stamp pap
The mention of the
omitted. I have not no

——

From . MORRIS, Esq., Acting Civil Judge,

Government, Legislative Department, Fort Saint

Assistant Secretary to

o me framed upon a compendious
ilitate reference and increase clearness.

confirming order n
ticed any other provision calling for question or comment.

m of the 17th instant, No. 307, I have the honor
moment have occurred to me on looking through
dure Code and the Indian Civil Code, Chapter I. The former

and useful plan, and the additions over’

ther Section 407 might not be omitted, and whether
« the Court shall pass an order confirming the
me absolute” might not be substituted. Any
on might be taken to stand in place of the certificate men-
412, 413, and thus relicve purhcasers from the necessity of pro--
er on which, it is presumed, the certificate should be written.

Scetion 410 would thus also have to be

Chicacole ; to J. D. MAYNE, Esq,

George, dated Chicacole, 22nd November 1864, No. 449:

With reference to your Ofﬁci'
honor to send the opinions on the Bi

relating to the Proce

al Memorandum of the 7th instant, I have the
11 ¢ for consolidating and amending the Laws:

dure of the Civil Courts of Judicature in British India” from

two of the District Moonsiffs under my jurisdiction ; but I am unable myself to make-

any observations on it or on the Bill entitled 3
d the Court recently, and have not had leisure to study them

I have only joine
attentively..

Memorandum of proposed Add
the Laws relating to

«¢ the Indian Civil Code Chapter 1,” as

itions {0, and Amendments in, the Bill “ to consolidate and amend
the Procedure of the Courts of Civil Judicature in British India,”

submitted by G- DAUSIAH, District Moonsiff of Teekaly in Ganjam.

Section X. Subject to the pecuniary or
cribed by any law

the Courts of each
determine all suits
if in the case ot

other limitations as are pres
for the time being in foree,

grade shall receive, try and

cognizable by those Courts,
suits for land or other immoveable property, Of
in the case of suits for money duc on bonds or
other instruments wherein Ia
moveable property shall have been mortgage
or hypothecated, tho lan} or propesty shall.be
gituate, or in all other cases if the cause of action
ghall have arisen, of the defendant or any one
of the defendants if there be more than one
defendant, at the time of the commencement of
suit shall dwell or carry on business, or persons
ally work for gain, within the local lJimits to

which their respective jurisdictions may extend.-

nd or other im-

1 consider this' Section sheuld be more
extensive with reference to Section EIX of the-
Bill, and to mortgaged or hypothecated property
whereupon. execution of a Decree does always
rest. I, therefore, write this Section anew as-
it occurs to me.
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Section XVIII. A claim for land, and a
cluim for the mesne profits of the same land, shall
be deemed to be distinct causes of action strictly
within the meaning of the last two preceding
Sections and ne other.

If many causes of action such as claims on
honds or other different instruments of on ver-
bal prumises, &c., be joined in the same suit,
unavoidable delay will occur in the disposal of
the entire suit, which would stand on the file for
.an unlimited period in a complicated position.
I find no harm if such suits are separately filed
and separately numbered, which would tend to
a spee-ly disposal of each suits

Section CXCVI. 1 do not think this Section is at all requisite, It will cause great incon-
venience in sending up documents to the Collector’s Office to be stamped. The Courts endorso_
ment under Section CXCIV of the Bill, may be allowed to stand with as much force as if the

document had been properly stamped.

Section DCLIL I consider this Section should also include Seetions 172, 178, 174, 183
184, 186, and 187, of the Indian Penal Code, and the words ** in the presence of the Court” be

omitt.d.

. Sections 172 and 174 of the Indian Penal Code are required to be included in this Section,
with reference to Sections CCXXXV, CCXXXVIand CCXXXVII in the Bill. Section 183
is also important to be included, as in cases of resistance to Civil Process to attach and seize pro-
perty in the execution of Decrees, Courts now seem powerless. The other Sections are also of

similar importance, as far as I could think.

TEEKALY RAGHOONADAPORE,
19¢h November 1864,

(Signed) G. DAUSIAH,
District Moonsiff.

——

Memorandum of proposed Additions to, and Amendments in, the Bill .“ to consolidate and amend
the Laws relating to the Procedure of the Courts of Civil J udicature in British India,
submitted by V. SEETAPATHI, District Moonsiff of Aska.

Sections CCXCVII and CCXCIX., In

certain Courts, hearing of suits may be before
A ssessors,

Section CCCIV. Judgment what to con-
tain.

Section DXXVIII. Appeal to lie from
all decrees when expressly prohibited.

-

Asxa, 18th October 1864.

These Sections may be made extended to the
Courts of Small Causes, because the single Judge
appointed under Act XLII of 18G0 to make
quick disposal of Small Causes may have some
agsistance.

Judgment may contain an abstract of the
pleadings and the nature of cxhibits besides the
particulars mentioned in the Bill, because the
reader can be able thereby to understand the case
from its beginning.

This Section as well as the Sections connected
therewith may be made extended to the Courts of
Small Causcs, or a reference shall be allowed to
be made under Seetion 13, Act XLIT of 1860
In every case in which the party may- wish tc:
appeal, because if no appeal or reference be
allowed to be made, no party can get remedy in
cases in Wwhich the single Judge may have an
error.

(Signed) V.SEETAPATIIL

5t

From H l;'[ORRIS, Esq., Acting Civil Judge, Chicacole; to J. D.MAYNE, Es‘q.,
) . Assistant Secretary to Government, Legislative Department, Fort Saint
| G‘corge, dated Chicacole, 94th November 1864, No. 453.

In continuation of my Jetter of the 22nd instant, No. 449, I have the honor
herewith to forward the opinion of the District Moonsiff of Berhampoox: on t}.xe :
]lgei'l « for consolidating and amending the Laws of the Civil Courts of J udicature 1n

1

PBritish India.”

—

[T1.—1tis better to prefix () within parinthesis to the number of Sections than ‘to
n HII.—

Sectlo !
« Small Cause Court” to the Sections.

affix the words
Section XI11 —This Section should be applied for Small Causes also.
Se . -
Qecti XVH One Suit of Moonsiff Cause in which two or more causes of actions ate
Section —Une

. . . . q . I 4 ‘

te‘ [ T t: SOllletlmEs 1t ml,._"ht« turn lntO ~ mall Causes Y t en, ll()‘v 18 the (:()" t
101 e 1 ara d, 10 trld], T
'(nn vd, ]f Sep =

t d on their trial whether in the manner as in Small Cavses or thatof Moonsift Causes.
o procee

Section X XVIL.—Why i not this Section applied to Small Causes ?
ec :

Secti XXXVII Why are not the servants of Civil and Revenue Departments allowed to
pection —

i ‘ ?
' iding i tation of Court are, also, allowed to do so ?
ersons residing 10 the s
do so, and whether such p

¢ XX XVIII Why are not the other Agents in Section 26 authorized to appoint
Section . _

advocates as in this Section. "
‘Section cvi1ll.—For® shall not proceed” read * shall proceed. .
Sections CXIV, CXX1V and CXLI.—The orders should be open to appeal by plaintiff both
and defendant. .
Section CLX!1T.—The Court will adjourn th
and then in the last Court pass exparte.

Section CLXVI —_Who is to pay the costs of such notice ? .
n . | |
ectio nt plead on behalf of another defendant who is alleging

e hearing of suits for three successive Courts

Section CLXXI.———Can a defenda

contrary to former ? ?
XXII and CLXXIIL.— Shall receive’” through whom ?

Sections CL

Section CLXXYV.
decided, for having the i
Code, tor the defendant to procee on
hearing (4. ., after the issues are s.et:t

.o 164 does rot give this provision. |
Segtion 1 CLXXIX and CLX X X.—These Sections will, of course, be applied to Small

Scctions

—The defendant is allowed by this Section to proceed on the case a..]reaiy
decision setaside; but no provision appears to have been given in tae
" the case pending, which has passed over the'sfage of 1st
led) exparte, for having the exparte set aside :—as the

uses also.
Ca . X 1.— This Section will also be applied to Small Causes, but the statemen.ts
Section CL;(X d.t—l;e written on plain paper And these Statements will be presented in
owed to

therein may be 2 ¢ in Moonsiff Causes, and at the final hearing or before it

the Court at the first hearing or before i
in 1he Small Causes. | | . |
i s 00X X.—The applica;tions made for witnesses will, plainly and in c’l'eta'ﬂs, sh.ow that

Section . Lie suit is to be proved by such witnesses ; and an application will, also,

i intint
guch issue or pown ' ' .
be made to show that such issue is to be proved by such document
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Qection CCXX X V.—Does the proclamation mean the copy of summons to be fixed to the

outer door, or a proclamation is to be issued in another form ? :

Section COXXXVIL--Ifin Small Causes also the rules of proclamation and attachment,.

enlarging the time and adjourning the Courts occasionally, be allowed, the cases ocannut be

closed and decided soon, It will take as much time as Moonsiff Causes, and the minimum number:

of decisions should, therefore, be reduced to 20 a month : the provisions may, therefore, be allowed
to issue warrant to the witnesses just in the opening of the case.

Section CCLIX.—The Witness may be committed to Jail if the Jail be in the station, other-

wise it would be better to send bit to the lock of the Police Station House or keep bim in-

the custody of Nazir.

Section CCLXI11.—¢ Orally examined.” Itis quite fatal to the parties if the ““orally” means
not to take down the evidence in writing at all.

Section CCLXV.—The same way of examining the witness may be'ailowed in Small Gauses,.

to enable the Judge to find his inadvertencies when the case-comes for review.

Sections CCLXVI and CCLXXI.—There is no: reason why these Sections should not be
epplied to Small Causes.

Bermamroor, (Sigred) IMAM OODEEN SHERRITF,
21s¢t November 1864 . District. Moonsiff.

Riom J. WILKINS, Esq; Judge of the Court of Small Causes, Masulipatam ; to J. D. MAYNE,
Fsq., Assistant Secretary to Government ; Legislative Department, Fort Suiut George,
daled Masulipatam, 294" November 1864, No. 339.

Agreeably to the Order of Government, dated 6th.July last, forwarding for- my opinion copy
of a Bill for consolidating and amending the laws relating to the Courts of Civil Procedure in
British India; | have thehonar to observe that the Bill contains very useful improvements and

nearly all that is wanting in the Procedure of Act VIII of 1859. A few useful additions have
suggested themselves to me, which I beg to offer below..

2. Ttwould, I conceive,cnder the Act more perfect by adopting the plan of the Criminal

Procedure, Act XXV of 1861, Scction XXil,.in defining the jurisdiction of each of the Courts,

in connection with Section X, iustead of leaving that to be ascertained from. other. Acts and
Regulations. This would be particularly useful to pariics having occasion to resort to the Courts,
who are often at a.loss to know before what tribunal they have to apply to for relicf,

3. According to Section X'V, every suit ought to include the whole of the claim arisine out
of the cause of action, and the only grourd on which a suitor is permitted to relinguish anyopoy.
tion of his claim is, whenever he may be desirous to bring the suit within the jurisdiction of any
Court. It often happens that a party is inclined to relinquish a small portion of his claim to save
excessive stamp and eventual costs, which, he finds, would greatly exceed the amount he is pre-
pared to forego. There appears no objection to concede to a suitor this privilege, and I.would
therefore, suggest its being added to the Section in que stion.. ,

4, According to Section XXV, only three clagses are authorized to appear in Courts with
applications, . ¢., the party in person, or his recognized agent, or an advocate duly appeinted to
act on his behalf. The following Section describes the recognized Agents ot parties by whom

such applications and appearances may be made ; among them are, “ persons carrving on trade or
business for, and in the name of, parties not within the jurisdiction of the Distiict Court; also
H

persons being ex-officio or otherwise authorized }o act for Government in restect of :m); sutltt;)lz
judicial proceeding; apd persons gpecially appmrfted b): an Order of the overt}unen a‘-Siun
requost of any Sovereign Prince or lndepende.ut Chicf, &e.” I'n. the absence ofsany. ot 1;{;;’0\:0 "
to the contrary, these Agents appear, .accordmg t(.) the provision of the said Sceuon , e
compelled to appear before the Court 1n person with all applications they may ‘have\:okpre‘senf ;

whenever the parties are required to appear, and they ma.y not .depute an auhhon.zed akee .: 18
Court to represent them, which, in many cases, 1 conceive, will bfa artended with very gl‘ed.‘;‘)'er-
1ce to the said Agems It appears, therefore, dssirable that the same permission

i venier - e
gonal 1(1)1;::;“an Advocate of the Court accorded to the Agents of Military officers and Soldiers under
to app

Seetion XXX VI, might be extended to the Agenty appointed under Section XXV without any
e » M

risk. :
Tt appears also more desirable that the parties referred to in Section XXVII should be

n Advocate of the Coutt, who is a responsible person and in a position to ascer-

. - dentity of the party he is required to represent, than b)‘r an Agent, who may b.e a
tain the idents é t and the fact of whose Agency it may be impossible for the Court to ascertain :
Tlmngern»t':)e?]teheoi:srua of-orders up »n the appearance of any reputed recognized Agent, the party
1ence,

i i t leave the Court in a dilemma.
may ignore the said Agen', and le

5.
represented by a

ose that jewels and other property of undoubted value be 1i'k.ewise received
on XLVIII, as parties called upon to furnish security have some-
¢ notice that they are unable for sometime to furnish any-other ze.cunt‘y tha}&
el gille deeds belonging to real property &c., the a.ctucfl value of such property a,nd.th. ir
.;fn:;;t;’ru: other claims can always be ascertained by the Nazir of the Court, that the permiss on
iability to

pot-likely to lead to abuse or inconvenience.

6. 1 would prop

in lieu of security uader Sect

times such shor

to produce them is

. CCCIV appears inadvertently to be made to apply to Courts of Small Causes,
7. Secuo"t Proce.lure the points for detersnination aad the reasons for decision are not .
asby the proset : those Courts. .

required in the judgment of any of

¢ 1 submit, be empnwered 10 award damages to defendants as in Sec- -
] h ' ’

8. X']Vhlpl Cé;g;;\;r;llghc\vxxv’ a:d CXLIl,in undoubtedly fals: complains of a frivolous and
tions C , »

-oxalious nature. | '
N hension of the provisions of Section CCCCXXI1E

t VIiI of 1859, and I am informed that a difter-
visions. ‘The concluding provi-

9. There appears g nerally & misappre

. din Ac

\ ven as they appeared i . .

o C(f:(lmi')c(:zjvails in different Courts in carrying out their pro
ence O prac 1

. peirs ded, as § effects the claims of mortgagees to mort-
o gor Section ap
gion in the lat

dubiously wor . _ ; St
hed and to the proceds when it is sold by judgment creditors in execution
tpche
gaged pmperty a
of decrees. —

ivi i ; . MAYNE, Esq.
: ~iq. Civil Judge of Chingleput; to J. D M , ,
From A. W. PHI{JLSIS:&E:;? ’to Gover:ment, Logislative Department, Madras,
‘Assistant SecT
1(;::;3 Chingleput, 30th November 1864, No. 172..
1 rof o to the Proccedings of Madras Government, Legislative Depart-
- With referenc )

der dato 6th July 1864, and the Order thercon of the same date No. 180,
ment, undcr ad s} .

have the honor to state that I have carefully perused the Code of Civil Procedure
have tk to s
Lt llowing remarks. .

bmit the fo L . .
= t‘; Su' XXXVL—It would save much delay if, instead of serving summons
eclion " s

ollector oF Government Pleader at the District (lourt, one of the Vakeels in 4
on t};;, Co c{;‘z Courts was appointed "to receive such as the advocate on the part of <
the Moonst

Government and to get a foe for the same. ]
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Seetion XLIX.—I cannot see that the verification of a plaint or written state-

ment is productive of any good whatever. Plaintiffs will verify their plaint, however

false they know it to be, because, they are perfectly well aware how difficult it 1s,
to convict of fabricating false evidence..

Seetion LXXL—Provides for the personal attendance of plaintiff or defendant,
should Court see'reason to require ; but nothing is said about the penalty the Court
is empowered to impose should they o attend on theeday specified.

Section COXXXV.—Declares that if any witness or other person: who is sum--
moned shall fail to appear at the time and place, named in the: summons; without
giving satisfactory rcasons, he shall be liable to hiave his moveable property attached;

but nothing is said about what isto be done if the party, as often is the case, hasno-
property, but the cloth round his waist

Section CCXXXVIL.—Speaks of imposing a fine under the provisions of any
law for the time being in force, but I am not aware of any law which does empower a

Judge to impose a fine in such a case, he can only commit the offender to the Magis- -

tratc undor Section 174 of the Penal Code, and this involves so much trouble that
it is almost invariably allowed to pass.

Sections CCXLV and CCXLVL—Rofer to questions arising’ in the' Courts .
relating to the law of the religion of any suitor; and _provides that the Court may

take the evidence of any person learned in such law or-refer to any recognized autho- -

rity ; but, in the Mofussil, it.is impossible to meet with persons learned in such law.

Had there still been a Pundit in the High Court to whom . to refer, or a law officer-
in the District Court, it.would.be different.

Sections CCXCVIIT and CCXCIX.—Treat of Assessors.

T cannot sez the uso of these in cither Civil or Criminal cases ; their opinion is .

declared to be in no way binding upon the Judge with whom the decision rests, and -
the asking their opinion savors of a farce. .

Section CCCCIV.—I think willdeter people from bidding at all, unless there is -
some modification.

Section CCCCLAALY.—Says that alinough a party may register his bond,
as laid down in Section COCCLXII, there is nothing to prevent him from bringing
a suit to recover the amount due thercon, subject to the - rules of limitation, instead
of simply applying for enforcement ; but I cannot see the use of granting this indul-

gence unless good reason is given for not having applicd for cnforcement within
prescribed time. . .

Section DXIL—It appears to mo tliat the losing party will dnvariubly sct up

some objection on the ground of illegality, corruption, &c., and that the award, |

after much-delay, will have to be made by the Court at last. .

If partics agree to an arbitration, the understanding should be that that the
award of the arbitrators is final. .
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. ivi ingleput, to J. D. MAYNE, Esq, Assistant
S, Esq., CiviloJudge of Chingleput, .
From & ;N ngi I::PGov:?nment, Legislative Department, Madras; dated Chingleput 9th
cere A
" Decomber 1864, No. 177. N o .
1t ethe honor to forward herewith copies of the opinions of the District Moonsiffs of
ot and Tripassoor on the proposed Code of Civil Procedure.

PR

Conjeeveram

F C VEERASAWMY District Moonsiff, to A. W. PHILLIPS, Esq, Civil Judge of
rom C. : :
Chingleput ; Jated 1lth Novembr 1864 sty \ling upon me to
fkuowledging the receipt of your Honor's Takeed, dated 8th ‘“St. t, calling up
I.n e 'ongs on the proposed Code of Civil Procedure in supercession of Ac.tVIII of 1859,
submit my opxr;: 1st Chapter of the Indian Civil Code, copy whereof Was furnished to me on
as well ?s on ¢ ;have the honor to state :pat the 1st chapter alluded to. does not x.‘e!ate to H}n-
t{xe Lst 2‘;&:{:& medans, and I consequently feel myself incompetent to give any opinion of mine
doos an ! ’
. i ted-
wbout the Sur) eczhtherr?nozx:;Civil Procedure Code, I beg to state that not having expef’ted to be
9. Agfor :o: :s niw to give my opinion on it which contains nearly 700 Sections, I am
callod ufon g :t been able to go through it as attentively as po.s‘sxble. '
sorry31 1;ve n he slight persual have had of it, I find the Bill proposes to consolidate all the
. From

ivil P t scem to differ materially with
iati latine to the Civil rocedure, and does no e
laws now existing relating

the present ]aws.tf 11y beg leave to avail myself of this opportunity to observe that the present laws
4. I respectiu

i t Bill, have rendered the position of District
i the same as in the presen .
of procedure which are

: i i ople resorting to their Courts, inasmuch as they

Moonsiffs quite ridlcuﬁusﬂ:ﬂ :)l{l:e:‘cgel:cfn::;it?:d I;n conneclifn with suits tried before thc:m, and

have 1o Pf’wer e pum':}:eir e&Jourtss ; they cannot even euforee obedience of parties and witnesses

proceshe® lsu:;]nsﬁm;ll powers abo:xt it are entirely given t0 Magistrates, who cai'm;lot be ex;;e;ted
to therr %% a5 Distri Gffs, who try and understand the nature of the cases belore
to know so much as District Moonsiffs, ¥

them- i i i .| procuring the attendance of witnesses who
5, In mompect o lndconv:::gc::;:z;;eil;:\i(eldlfro:; the Digstrict; Moonsiff’s Courts as nothiy.ng,

trost the s\;mmcans:r::rdf:;’ to your Honor a Memorandum, dated 27th September last, to which

1 prepared an y ’

I }]:unfbly crave you! Honor® k“}d attenmon.\‘,' n the Bill of Procedure.

6. Tlere follow my.unquahﬁed ob_serva ions on th " i the
C uses of action by and against the same parties may be join
Section 16"3'mbes thétl::: to be productive of inconvenience to the Judge trying it. Separate
sanpe suits. This Idc(:inzl the law of procedure of Macpherson, 1st Edition, page 85.
suits ;re t‘:e(:); lm;:teeg cht the recognized Agent can make application and appearance, but does
och? | i ik Advocate. L

not 8% ilt ho exf pleadrandl t:' 811:: Ctho‘:z::tS:e:t e1‘§.ac;‘vocmes in the ﬁiétnict Courts; they are re=
Section® :?5 nd 30 v ﬂ: the District Moonsiffs’ Courts against Government; but thereis no

quired. o Tecew_e e (1)1 should conduct the suit or defence of Government in the Moonsiff's

provisien e wszocate in the District Court is paid, besides salary, stated centage

Coul:t. The Gogernmentf r the conduct of suit and defence of Government. I, therefore, recom-

fee H O'h_e" g ‘;\(r)lcati[:iﬁ?’s Ce-urt one of its Advocates may be appointed from time to time as

rgend :::Zt:: :&;ent (::i(h no salary ; but to reccive centage fee. This would save all inconveni-
over \

T et 49 relates to verification of plaint; which I consider as utterly unnecessary.
SOC".Oﬂ 1 . uires the personal attendance of parties in cases of unavoidable necessity ; but
Se'cs:l:]e; i:e:rovided for intentional failure. Moonsiffs should be empowered to punish the
unl

?:il‘:"e under Section 1R t!“! Pjnal gy 1 wish that there should be pro-
Section 85 relates to service o summons on defendants, 1 wish tna :

vided punishment for refusal to acknowledge 18 service.
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Section 91 relates to the execution of summons to defendants subject to another Court. I
speak from experience that peons of another Court deputed to serve the same, practice many
intrigues with impunity to the prejudice of the interests of the parties. These peons know well
that they are not accountable to the Court issuing such summons.

Section 97 states that in suits for immoveable property, service of summons mMay be made
on agents in charge of such property or other immoveable property. I see people in many cases
leave their property in nobody’s charge, and go away to a distant country.

Section 181 states that written statement may be received from parties’; but, from experience,
1 see that written statements are totally objectionable, These statements throw obstacles in the
way of discovering the trath. In many cases I have known parties denying what is therein con-
tained, but charging the persons who wrote it with falsehood, I always examine the parties and
their advocates, and thus, preventing' the possibility of lengthening the proceedings unnecessarily,
establish the truth to the dismay of dishonest parties.

Sections 187 and 188, I strictly adhere to. By so doing written statements are rendered
ugeless,

Section 235 states that if a witness obsconds and avoids the service of summons, a procla-
mation shall be issued requiring his attendance and should he still fail to attend, his moveable
property shall be attached to the extent of the cost of attachment and fine under Section 237,

Section 237 states that the attached property of witness shall be sold for cost of attachment
and for fine to be imposed upon witness under the existing laws. It is not practicable to seize
any moveable property of a recusant witness. In fact many of the witnesses do not possess move-
able property at all. It is to be understood that there exists no law at present authorizing Moon-
siffs to fine a witness. Since Section 7, Regulation III of 1802, which was extended to District
Moonsiffs by Section 4, Act XIX of 1855, was rescinded by Act X of 1861, the District Moon~
siffy became divested of power to fine witnesses, which power being given to Magistrates under
Sections 172 and 173 of the Penal Code.

Section 265 requires the evidence to be taken in the form of a narrative instead of questions
and answers. I would like to give preference to the form of questions and answers which would
much help the appeal authority in understanding the drift thereof, but the narrative form would
fail to do so.

Section 424 states that when any property is sold subject to a mortgage, the mortgagee shall
not be entitled to any share in any surplus arising from such sale. In my opinion, the part under
dash should be expunged, it being unnecessary and capable of producing confusion.

Section 456 requires that wrongful acts committed in executing decrees shall be punished
by the Civil Courts, whereas there is no power of punishing given to the Civil Court.

The offences enumerated in Sections 172, 173, 174, 176, 177, 183, 184, 186, 187, 206, 207
208, and 210 of the Penal Code are generally committed by persons connected with Civil’suits’
and the Civil Courts who had the power of punishing thoSe offences, being divested of it since thc;
Pene.xl Code came into operation, the offenders escape punishment with impunity and the injured
parties are left remediless.

Having stated my observations as briefly as possible within a short time, I have had for it, I
humbly beg to be excused of erroneous expressions if discovered, ’

. (Signed) E. VEERASAWMY, -
District Moonsiff of Cunchi.
(True Copy.) -
(Signed) A. W. PHILLIPS,
Civil Judge,

mmtonteste

Observations of the District Moonsiff of Tripasoor on the following Sections of the Proposed Code
of Civil Procedure.
1. Tn Section 23 it is not clearly expressed whether a subsequent sut for the performance
of the remaining acts of the contract jsy or may not be brought.

&7

it is not specified whether a supplemental plaint can be admitted for pro-
perty, the mention of which is omitted in the original plaint through mistake, or want of informa-
: ime 1 sented.

tion at the tém:ti:nwf;;ir: i: not specified whether or not the adjustment of suits by parties by

k.3. Iﬂnth ;e{'ore a pagoda (as has been the practice in some of the Mofussil Courts, to which
e lng]O bject as being inconsistent to moral principles) is allowable ; and supposing it is allow-
z:;:og-,grzn:agns to be known whether in case the consenting party fails to undergo the ordeal,

’

a judgment can be give
4, Under Section

i t survive. )
suit B:) a,lthife ;on.enactment of the Act referred to in Section 237 to the present day regarding
Je

the fine to be imposed by Civil Courts on witnesses failing to appear as ordered, entails much
he

im he Court.
i i trouble and loss of tinie on the part of t
mcon(: emg;cc;:r Section 304 it would be impossible for the J udges of the Small Cause Courts to

i f as many suits as they now do according to equity and conscience, and there would be
dlSP((;SC :ta,ge cained £ the judgment in summary cases should contain the point or points for
no adva

isi in regular suits.
. . d the grounds for decision as 1n ref : ) . . .
decxs;on, :Nnith réigerence to the summary decisiops, Section 350 appears to be inconsistent with

Section 22 Act XIV of 1859, as regards the time prescribed for the issue of notice in cases of ex-
ection ) ?

ecution of decrees.
8. Section 404 p

9, In Section 54

n against such party.
147 it would be better if a Clause is introduced what suit shall and what

rovides three kinds of punishments for defaulting purchaser at one and the

s 8 11 claim to the property purchased ;
. . f advance money ; 2ndly, loss of a perty | ;
same LB, V;f: o tlli):sd‘;ﬁciency (if any) in the money realized by resale. The infliction of these
3rdly, to n.mhi:npts for simple default appears rather severe. Mitigation will, therefore, be
three punis '

irable. o
dem; Under Section 494, pauper plaintiffs sho

tion in providing peforehand expenses of process,

. ; it would be much bettet. .
apphi?)ble {Jon(;:: Igclcti‘zzs 499 and 503, if the arbitrator or arbitrators wilfully neglect to com-

leto th ward within the given time or in the extension thereof, what course should be taken is
plete the a ‘

t specified.
" sfl. Under Chapter VI, a want

+t 3¢ dismissed is felt.
puig s & 1 of the latter part of

12. The reviva _ o
tion of penalty for the institution of frivolo

T h suits.
for preventing institution of suc (Signed) 1. CHELLAPPAH NAICKER,
District Moonsiff.

uld be exempted from the operation of this Sec-
and should the provisions of Section 46 be made

of provision to meet the cost of the defendant in case the

Section 9, Regulation 2 of 1802, authorizing imposi-
us, vexatious, or groundless suits, will be most useful

18th November 1864, '(True Copy)-
(Sigued) A.W.PHILLIPS,
Civil Judge.
P. HARRIS Esqo Civil Judge of Trichinopoly, to J. D. MAYNE, Esq., Assistant
From T. é c.etary t0 G ;vemment» Legislative Department, Fort Saint George; dated Trichi-
ecr
nopoly, 10th Deccmber 1864, No. 325. N

luding to the Proceedings of the Madras Government, Legislative Department, dated

Al u118 54 No. 180, and to your Memorandum, No. 231, dated the 26th August last, I have

6th July y B T the honor to enclose translations of the opinions

District Moonsiffs of conad, Toriore, and Arealore. of the District Moonsiffs as per margin, relative
Indian Civil Procedure.

£ the Code in question, promised in your Memorandum under reference,

d to this office, I am unable %o obtain the opinion of the District

to the Draft Code of the
2. The Tamil copy ©
not having yet been furnishe

Moonsiff of Kulutalai,
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Translation of the Urzee submitted by the District Moonsiff of Toriore, dated the 21st Novembet
1864.,

At present no objection suggests itself to me relative to the Bill transmitted with your

Order, dated the 31st August last. The Bill in question together with the Proceedings of

Goveroment are herewith returned.
(Signed) APPANVIAH,

. District Moonssff.
(True Translation.)
(Signed) T. L P: HARRIS,
Civil Judge.
Teanslation of the Urzee submitted by the Officiating District Moonsiff of Conad, dated the Oth
December 1864.
I have thoroughly perused the Draft Code of the Civil Procedure, and nothing occurs
to me towards adding or substracting abything therefrom.
(Signed) KRISTNIENGAR,
Officiating District Moonsiff.
(True Trahslation.)
(Sigued) T.I.P. HARRIS,
- Cwil Judge,
Meanslation of an Urzee submitted by the Distret Moonsiff of Arealore, dated the 1lth
November 1864.
I have perused the Indian Civil Procedure, and have nothing to submit further than stating
that the Procedure in question is very clear for conducting busincss in a manner simpler than
the measures hitherto in force for the discharge of Civil dutics.

(Signed) RAJAGOPALA NAICKEN,
District Moonsiff.

(Truo Translation.) .
(Signed) T.I.P, HARRIS,

Civil Judge.

From H. MORRIS, Esq.. Acting Civil Judge of Chicacole, to J. D. MAYNE, Esq., Assistant
Secretary to Government, Legislative Department, Fort Saint George ; dated Chicacole,
6th December 1864, No. 473.

In continuation of my letters of the 22nd and 24th instant, Nos. 449 and 453, respectively, 1
have the honor herewith to forward the opinion of the District Moonsiff of Chicacole on the Bill
« for consolidating and amending the Laws of the Civil Courts of Judicature in British India.”

— <

With reference to the Order of Government, No. 180, dated Gth July last, I beg to state my
objections and reasons on the Bill of Civil Procedure as follows,—

Sections 60,—551.~It may be impossible to a plaintiff or appellant ordinarily residing ont of
British India and not possessing any land or other immoveable property within the British India
to tender security, and, in some cases, it may also be impossible to such plaintiff or appellant even
to deposit ready cash, &e. in security, and, by Section 318, the Court is empowered to execute
the decree at the same time it was passed if the amount shall not exceed 1000 Rupees, thetcfore,
I think thate provision may bemade for taking sccurity from plaintiff or appellant only in
those cases in Which the defendant or respondent can satisfy the Court that he cannot recover
his costs unless such security be taken.

Sections 116,121,134,136.—Wheén the Court commits the defendant to Jail or places him in
custody under the provisions of these four Sections, there must be a provision for disposing of the
suits out of order,

.like provisio
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| 117,127.15,142, and 465.—Tf the loss sustained by the defendant under these
’woo Rupees, he should be entitled to recover the sum of such loss, therefore,
hat the defendantis to recover the loss so sustained by a separate suit.

Seclion
Qections exceeds

there should be a provision t '
Section 120.—Tt 18 impossible to every plaintiff to produce a list of the personal property of

the defendant containing the estimated value of cach article thereof, therefore, there should bea
e de o

n in this case as
o list of the defendant’s personal property, .
Section 323.—1f the defendant fail to comply with the order of the Court to pel‘for[.n th.e
sct. &e., within six months, and his property has not been attached by any cause, I think it
contract, &C.s he defendant in Jail until he would consent to perform the contract, &c.,

ary 1etain t - ' . .
necessli\ll;zr tt(; (the terms of the decree, or until the plaintiff shall fail to pay the monthly bat:a to
according .

fendaut. .
the d; 0:‘ :zs 334 445.—Tt is provided by Section 334, that no adjustment of a decree should be
ectio 230,

the Court unless such adjusiment he made through the Court c.)r bt.a certified to the

ne decree-holder; but the Section 445 provides for the determination of any sums
Court by the .e been paid in satisfaction of a decree by an order of the Court, but not by a
aUeSe‘l to lta\e lfe- p; arent that the former section is in opposition to the latter, and
separate suite ls. Ppla.id down in the latter Section is rather tedious and unnecessary to
1 think that the cgulllﬂr‘: while the plea of payment on one side and the denial_ on the other might
;be pufr::isgdbz :1;::1 c(;use, of action, and, therefore, might have been made the subject of a separute
have Lor ? ‘

Section 346, that in the case of the plaintiff being unatle, to produce
he may apply for general attachment of such property.

recognizcd by

sult.s ion 845, —T is expensive, and in some cases impossible to plaintiff to procure from
0 45.— B . .

th Ccflclezctor's Office an authenticated extract from the register of lands paying revenue to
o

Government; and by Sections 374, 3386, and 399f l-he Collector may be accl.uairlt;d awixll;cf:;i
attachment of such Jands ; therefore, it is inbmyhol)lgloz ;QJ;jE:ssary to require the applica
. . o sct.

et 2‘, S'?'I:)l:z}léz:;m-r-l-;tm:;l)(:)eb;sacfi?):p&nilsedsacy;i:)ne th the Court may pass an order, if it thinks
e:ﬂl ~t 1 to the purchaser's right, and that the purchaser should bring a suit to secue

o of the i OVeabII)e property bought in the Court’s auction; but it would be proper if

perty be placed in possession thereof through the Court on'ly :

he defendant who would have been dispossessed of the 1m-

possession of the imm
the purchaser of the attached pro

i t
and in case of the person other than . lefe, :
moveable property, he should establish his right by a regular suit. .
S r'(lm 451—1 do not think it necessary to send copy of the decree and the certificate, &c.y

eclt —

to the Principal Civil Court instead of sending to the Court by which the Lolder of the decree
o the
i he decree to be executed. o . .
W‘She; tc/ieon:c(;:'{ and 618.—If it is necessary to a District Moonsiff who has only two peons .under
him toesc;nd the offenders mentioned in these Sections to the Courts of Session or Magistrate.
l : " -
which would be situated at some distance, it would be impossible to send the.oﬁender.m custody
of the peons, but, in my opinion it would be proper to empower the District Moonsiffs to send
such offenders in custody of the Police. . .

) It is stated in some Sections of the Code that processes, &c., may be mgned.by th.e Regxstrzfr
or Clerk of the Court where there is such an officer, therefore, the other Courts 1m which there is
no such officer should be empowered to afix the sypher to the processes, &c., on the respon-

sibility of the Judge to enable him to attend to more important work.

3. Signed) S. KANKACHELLUM,.
e ot Busemter 1557 ( District Moonsiff of Chicacole.
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" plied in the French Courts.
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Feom C. COLLETT, Esq., Civii Judge, Vizogapatam; to J. D. MAYNE, Esq., Assistent
Secretary to Governmeut, Legislative Department, Fort Saiut George, dated Vizagapaa
tam, 20th December 1864, No. 337. g
1 have the hoaor to submit my the amended Code of Civil Procedure according te
Order of Gove 180, under date the 6th July last. -
@ No remarks have been furnished to me by the Moonsiffs of this Zillah, translations and

spare copics of the Cudenot having been received.

~4E AmE~spey wouE OF CiviL PROCED U iE,

General Remarks.

that the language of this Code might be made much =

more terse, the same objection apolies, of course, to the existing Code. I have tested my oljection )
by trying my hand at several Sections, the language would be less polished, but much shorter.
It strikes me that all our Indian Codes (except the Civil Code, Chapter I) compare unfavorably in
this respect with the French Codes.

I Objt‘-Ct though gremly to the sp'lilting up of the occuons, i may make the Code in form '
more correct but facility in every day use is the great lhing.’Why should a Judge or practitioner
have to remember 700 Sections when 350 would answer the purpose ? And every one who uses a
Code knows how the numbers of the Sections must be learnt. Such a Code is not so much used
duri: lemn progress of the trial, as during the rapid despatch of miszellaneous motions in
point of practice is sure to be involved. Of course, no bookseller would
the Code with Roman numeralg, why should the official copy use these

1f I may>

every onc ot whieh some
ever think of publishing

troublesome figur:
) official index 1s t0 ve puvisutu w10 be hoped that it will be much more minute

than any yeb published. Compare, for instance, the index to the Penal Code with the index to
such a book as Roscoe’s evidei. .
aapTER 11 ﬁ :
i

Therc ATe NO TUIEH, L Ll iimg i s ~ e x'eg;‘l.l"lir,cr inf&ngs :Lndhmntir:s Wheﬂ parties to asui(’.' \r.

As to infauts especially provisions are much neec . unsatisfactory, and is

founded on no law, The effect of a dec st aninfant also ought to be stated. It doesnot
appear whether one creditor or shareliotaer could sue on bebalf of himself and others, nor
whether a trustee wishing fore declaration a3 to the rights of scveral Cesluis-gue trustent could
bring a suit for that purpos>, nor whether there could be a suit for the administration of a deceased
person’s estate, nor where numerous suits are brought on the same right, whether they could be
consolidated. The recent instance before V. C. Kindersley of 13% suits upon the same patent is a
striking example. Rules for the valuation of suits for the purpose of stamps may perhaps belung

more properly to a Stamp Act, but they would not be out of place in a Code of Procedure ; they

affoct also the taxation of costs 8t least in this Presidency, but the whole system or want of sys-
SNfece I AT aomnciplly as to costs ob inter-

o1

 costs is most unsatisfactc:
fucubury motions, o
Section ITT.— In any other Court.” Will this include a Forcign Court, e.g., a Court
French « ‘uese setilement.
is a judgment ever open to revision ? The deeree is, bub suic.; s ex the
¢ —-wiaiog™ js mot, I think, any where else used, but only the terms review”

Judgme!
Al ey
.0 sha!l have arisen.”” These words have no doubt been
. well considercd, but I we. ' “* 1,0 as well to define them. There has been a
good deal of learned diSCL v ot e S < the locus contractus. Suppose the Defen-
dant domiciled in a French seitlement, the cho: unals might have the effect of there be-

d in our Courts a different law of . cause of action than would be ap-

« Dwell.” I think it would be as well to define this word, it may mean * shall be domi-
ciled” or it may be stretched to shail temporarily be.” See case in 1 Indian Jurist 85, that tem-
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porary or occasional residence is nob enough but quare this case. A cause of personal action
having arisen in Pondicherry, what i3 a suflicient dwelling in the Cuddalore Zillah to give our
Courts jurisdiction 2 -Are our tribunals open where both parties are foreigners, who are wmerely
transeuntes?  Two Persian horse-dealers have some dealings at Hyderabad ; come iuto Masuli-
patam and there quarrel bout the settlement. Can the oue sue the oiher there 2 The
“French law would not, I think, allow of it; but would if the Plaintiff was a Frenchman and
and not a foreigner ; but our Code has regard only to the defendant.

Section 24.—This is of course copied from the 15 and 16 Victoria C. 86, S. 50. I do not
know that the decisions on that Section can be regarded as very satisiactory. See them collected
in 1 Seton on Decrees page 23, I would point especially to what L. J. Knight Bruce said as to
declarations of future rights in Lady Langdale v Briggs 26 L. J. Cl. 45 and 46. In England
the rule is that the case should be such that the Court could if hecessary act on it by granting
consequential relief. The Madras High Court (1 High Court Report, 182) seems to have held
directly the contrary that a declaratory decreo never can be acted upon. 1 think, therefore, - that
this Section should be more explanatory. This and other Sections taken from the English law
arc suggestive enough to those acquaiuted with that law, but by the majority of the Courts they
are not appreciated. I would expang the Scerion so as to scbtle any doubts arising out of the
above cases. 1 think too it might be made to include what would in substance be equivalent to
guits to perpetuate testimony. I refer particularly to such Acis as V and VI Victoria C. 69 and
the 21 and 22 Victoria C, 93. Questions of adoption for instance would often be well settled

by such suits.
Cuarren LTI

Seetions 25 and 30.—I confess that I never could understand on what principle it could be
jmproper to make it impossible for a Miss Shedden to waste tho time of three learned Judges
for a whole fortnight. The Court should have some discretion to contrel the folly of a man who
has himself for his client. If law is o science which c.an seldom or never bo fully learnt in a lifo
time, and if the practice of the law is an art acquired only by much study and experience, why
should the time of the Court be at the merey of an ignorant and presumptions person 1 The
French Code requires that parties should always be assisted by professional men and by Article 83,
the Court has the diseretion to refuse to allow the party to address the Court “ 8'i reconnait que
la passion, on Pinexpérience 1:8 empéche de discuter lrur cause avecla décenre convenable, ouly
clarté mécessaire pour Pinstruction des Juges;” which must almos: slways be the case. [tis
simply wretched to see a man trying to conduct his own case and eramine his own witnesses, 1
think that except possibly 1 Small Cause Couns, it shoulc the diseretion of the

Court to allow a party to conduct bis own case or address the Court. 1 would alter Section 80 -

for *“ such party may appear,” &c., read © such party shald appear, &ec., unless the Court in its
diseretion shall aliow Lim to appear and act in person” &e.
Section 36.—My expericnee is that the enpployirg a Government Pleader up country on a
monthly salary is now-a-days rati. te of public money, th
rally very elight and somehow the Government never has the Juck 10 el the best san, L
have presided in wo: © ope Court where the Govermet Plocter had litle or no wrivate
practice.
Section 45.—No time is fixed for gervice of proces
May & Christian be well sorved with process on & Sunday !
Cuapted IV
“ 0 50—I would dras weeosn (o the judgme
esrie e w13 Sgetion are nob sufficiently explicit nor the

ment 19 o correct view of the law.

verification be oljict 1
Tndian Jurist &
Qe Af Amendment4f plaint. No j: _ a8 to whether Court should
which + should be amended or as to cffect of return for amend:

ng agains’ :se of act: 11 by Madras ’

in case of service being dispute

"in substance into ¢

~‘Geetions 79 to 82,

62

Court Reports) that time should be fixed and the law of limitations ceases to operate—Qucere this
case.

Scction 60.—1If the defendant on being served does not appear and. ask for security for his
costs why should the Court of its own motion be more careful of his interests ? “ Any land,” &e.
must surcly mean a0y sufficient land.”

Section 6i-—To this there are the like objections. - Further why “sole plaintiff”—suppose
several plaintiffs 50 residing abroad, or if ove plainiff is within the jurisdiction, he
pot be more than slightly imeres.ted, and joined perhaps to evade the requisition of

may ! the zec
gecurity In England I bLelieve the abseuce must be voluntary as distinguished from
absence in the gervice of the State. It seems & fair and reasonable distinction, Suppose a plain-

(iff in confinement, security would be requirdd in England. So also from a foreign Company
aintiff. So also if plaintiff has no fixed residence or is on a voyage, and there is nothing

ing as p! s
suing 23 P but the requisition should always be on motion by the defendant.

to show when he may return,

Section 83.—Or 2 partuer.
Section 91.—" Shall transmit * * * to any Court.” It often happens that defendant is

s living in such a village, thg officer goes and ﬁndsﬁ that.'he lives in an adjacent village
‘ pext Moonsiff's Court’s or Civil Court's jurisdiction, he ought to be able to make
1 service in such a case—all service through another Court leads to much difficulty
d and often tempts to such an objcction.

lunatic In conﬁnement.—Substituted service on keeper of Asylum hag

noted a
just within the
a good persona

Section 92.—Suppose 2

:n England been refused- |
in Lgi;?on 94—t If there be a post.” 1f there be not what then 2 A man goes off to Australia

i 11y his address is unknown. Plaintifl sues to foreclose a mortgage, Section 89, does ‘not
vxrt\‘m g’or «is keeping out of the way, &e.,” is a condition precedent, 1 would add, therefore, to
gzlc)'.?(;n 89 ¢ or cannot otherwise be ser.ve:i” o'r som.e-such words.

Sectlivr 110,—1 suppose that this Section might properly be so worked as to turn the suit
an interpleader suit. 1f not, there is not, I think, any provision for such a suit.
dispensable (hat the party who seeks to drive others to interplead should at once
to Cowrt and for that there is, I think, no provision. These kind of cases 0
nown a lower Court to drive the partics interested into two or three suits
ut there is danger of collusion unless the money in dispute is

Any how it is v '
bring the money 1o
arise, and 1 have k
when one would have answered, b

brought in at onceé. o N
Section 120.—No doubt it is right to gu:frd cautlously. such  process s an attachment
before judgment, but this section .of(en throws ms-uper:f,},le dlff.iculues in an applicant’s way ; he
knows defendant 3 shop-keeper 18 fraudu}ently disposing of his stouk' of gr?ods but it is simply
impossible to specify each item of goodsina shop ot godown or farniture in a house. I think
somo discietion should be lelt to the Court, tht?ugh [ know quite well how often the process of
attachment is abused by the Courts in Ind‘ia-; in some places it is almost a matter of course for
a plaintiﬁ' to move for an attachment, and it is granted almost as an order of ecourse.

Sections 136 fo 142.—These are 1o doubt in part sugzested by the C. L. Pro. Act 1854,
but if T understand \hemn rightly it is not necessary asunder the C. L. Pro.
Act that the wrongful Act should have been actually commenced, but there may be a suit and an
train a mere threatened injmy. Tfit is not so, it certainly should be, There
geems to be one curious omission. Section 140 gives a remedy for di~obedience. but there is no
such remedy for breach of an injunction under Section 136. Surely it is just as mucn need=d—there
i the same omissin in the present Code- In Section 138, 1 would introduce words a'lowing thie

injunction to res

Court to take security fiom a receiver; the late Madras Sudder held that security ought not to be

taken—the perfect novelty to most Courts of the provisions regarding injunctions and speeifie per-
formance has led to their being extremely little used as yet, theugh it is impossible to have more

beneficial remedics-
Section 138.—* Application &e» 'This would I suppose permit of an allowance being granted
to partics pending litigation similar to 15 and 16 Victoria C, 86, Section 57,
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Section 141.—* Appeal by the defendant * The refusal of an injunction may work irreparable
injury to the pl.intiff and it is every day practice in England that such a refusal may be appealed
from. The case of Anwyl v Jones, 22 L. J., 995 Ch. is an example of an appeal on the same
day from a refusal and the Lords Justices made an inferim order and clearly if the order had not
been made, the utmost injury to the plain{iff might have ensued. I cannot see why our practice
should be different.

Section 145.— Shall be disposed of.”

To check the lax practice of our Courts, this Section might be clearer, and go on “a decree
being made whenever execution of the adjustment is to be had through the Court.” ‘lhe old
practice was to make no decree upon a Razinama agd the utmost laxity did and indeed does exist as
to granting execution upon Razinamas. The next Section shows only by inference that a decree ig
necessary for execution. 1 as sume that the Court may refuse to make a decree in accordance
with a Rézinima the terms of which it is not possible or would be most improper for a Court to
attempt to execute. I have known examples of the most extraordinary Rizindmas ; acts agreed
to be done of which a Court could not possibly enforce specific performance or agreements which
would compel the Court to undertake the management of real estates for years; I recollect
one Razinama the execution of which would have extended over 40 years. The form of the
decree might be laid down. I think the most proper form is *‘—that the said deed of com-
prmise be” taken and read as and for the decree of this Court.” OFf course very nice questions as to
construction may arise in course of execution. Upon the whole I am inclined to think that the
granting of decrees upon agreements or compromises ought to be strictly defined and limited to
certain of the simpler kinds of decrees, and it should be showa that the Court may refuse to make
a decree.

Sections 147 to 156.—Suppose a total abatement but various proccedings had in ignorance of
the fact ; what is the procedure to be adopted ? If there isareal contest as to who is the legal
representative of a sole defendant, the plaintiff of course takes the chance of another suit and costs
but meanwhile he may get a decree and execution against the estate of the deceased and irrepara,blé
loss may be done before the right heir succeeds in making out his title. Or plaintiff may be unable
to say which of two persons is the right heir, he must name one, but he cannot name both, and he
is certain of having a second suit, and perhaps having to prove his case against the estate twice over.
‘Why should not the Court nominate some one to represent the estate for the purposes of the suit ?
See 15 and 16 Victoria C. 86, Section 44. ‘

Section 154.—* Shall proceed in the same manner.”

But of course the new defendant will be at liberty to plead any defence appropriate to his
character of legal representative.

Whal:, is the procedure on the birth of a necessary party pending the suit ?

Section 163.—* And it shall be proved, &ec.

Why should not the return of the service be taken as prima facie true ; it is made by an officer
of the Court.. There seems to be really no use in having the batta pcon up and making him swe
that he d1‘1]y served the process. He would always be willing to do that, but he may be 50 mil::
awa?f serving s_ome other process—almost invariably he is the only person who could prove service—
until the case 1s called on no one can say if defendant will make default. I have known a defendant

'g)betactually in the veranda of the Court, and purposely not answer when his name was called in
ourt.

“ Hear the suit exp;n'te."

. The meaning of this is not defined. In practice a plaintiff is required to produce some evidence
in s.upport of h.lS case, often very needless and vexatious delay vceurs. A procedure is needed b

which a plaintiff or a defendant making default may move to take the plaint pro confesso a a.ins’;.
1.;he defenda.nt, and the Court should have a discretion to make such a decreo az; may appeargto be
just acco.rdmgly at once. I say at once because an attempt to serve afresh may cause great dela,

and now if a ¢y3e aziinst a defeniant is set down exparts at a hearing to scttle issues, the Court mz'
then fix any da)t, the next day if it likes, for final hearing. 1 alwa.;s fix a short d,ay for hearin;
finally a case with is cutircly exparte. I can see nothing objectionable in some such a provision

i e = e
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a5 that in the C. L. Pro Act 1852, Scction 27, though I do not appreciate the ground of the distinc-
tion as to the defendant residing within or without the jurisdiction. L
Section 175.— Within 30 days after any process,” &e. I think that in practice this wolrks
very badly. I have known such cases, 2 defendant purposd.y keeps out of the way and 1h; plalr—
{iff knows that it is of no use taking out process of execution. Buta couple of ?vears after, the
turns and the plaimiﬁ' takes out execution, defendant moves to set aside the ex-parte
defendantsre  amination is needed and this is only really asked for to cause delay. I think
decree. ;m(:‘ + should be allowed to move to set aside an ex-parte decree till be has first paid
t';hat no de el;: d; | amount with costs. But I would add the precaution of causing a notice of an
nto Cour(; e ?aving been made to be cerved on defendant within 15 days after it is made.
ex-parte ,ecr:.;g)__Nothing is said as to such a deposit barring all further costs and making
.,Sfc{c;":{)’le to.defﬂldant's costs. Tt should do so if found suﬂ"lcien_t. . o
plainti ) | In nothing do pative litigants delight so much as in long written descriptions
Section 1 With our pl;.\ for settlement of issues, in fact such statements are very rarely
here the Court would be certain to call for them, the only really neces-
N Lts 1 have cvepgeen up country are those which [ have compelled the parties to put
fﬂfy stateme /1] invariably tender some statement or other. If this Section is not to be vari-
in, but defendants wlnts entirely at the discretion of the Court, then I certainly think that both
their statements on the same day, and I think that day should be the fourth
r days) before the day fixed for first hearing. Now a defendant of course

of their cases.
required only in cases w

cd by leaving stateme
parties should putn

day (leaving three clea

bEHdeIs lllS Statel“ent at the ]aSt moment.
a I OUId add QY 3ca d louS and unnecessar y " N"tlve
SECtLonl 186- I\Ia‘ttﬂ lIIEle‘ nt — W ¢ I scanda

: i . almost always be treated as irrelevant” and be
will often 1ry tz }nlz(;dz;;:t:;ilod‘::;d l::) I:tza, and the Se);tion might be more explictt.
struck ou.t, butll IS[ ould intcoduce the English practice of notice to admit documents. Section
Seolton 19L'——Pr;ﬂ;edure Act, 1852, is so simple and good that it might be introduced
11,1:]1'10; th; gx.ink' the time for serving the notice should be within eight days afrer the settleme
odily.
of 155\fes-. 192 to 198.—* And inspect,” ¢ may reject.” When the first hearing is for the
e e it is surely useless for the Court to waste its time in inspecting all the exhi-
] ly impossible very often to say whether exhibits ought to berejected or not. ‘When
bits, and utterly P t to settle the issues, it has nothing to do with the evidence by means of
the Court has onl)j g° ds to support his view of the issue, An exhibit is not evidence till it has
which cach party lnt:;nths ¢ can only be at the final hearing, and it is often impossible to reject
been (-luly proved an h a:'ll" My practice 1s to receive all such documentary evidence at the
exhibits .at the ﬁrSt(. ¢ ]lh:z;‘.ing the documents are by each side duly proved and read in evi-
first earing : at the mak 1 and at the close of the trial, all documents produced, but not proved,
dence; they 819 theni(i:a;;; may mean this, but it does not say so or says so only obscurely, I
, i uit”
would read * may % 207 St'ag(:hl:Sl:ztison, see Mr. Justice Wells' remarks on Sections 39 and 128
on an(ztherIObSCUI‘;"y l.;‘urist 14. The alterations in the wording of the present Sections do
in present Code m\l I.r-l f‘m The c;istiuction between a document being produced” and ¢ filed”
?wt remot th? Ob;fjl-”'lf);n (bat is meant is that documents returned to plaintiff are to be pro-
is almost 1'mpa-pf‘i : ’;ue‘mcnt of issues, it would be better to say so distinctly.
duced again at ta‘e sf vive the grounds,” &c. Where is the recording to be made, on the
Section 192.— Recordiii 1 LI & uOCUTucns OF any rea importance is rejected I

the Judge's notes or where ! ocy
docume”t;i ::;t l;xe Cofrt will always notice that in its judgment, but to have to set forth at length

s for rejecting every paper an ignorant Native Vakeel tries to foist into the case is an
the 8"0'“'_“‘5 ¢ J»a.ctic: 1o Court does more than note on the decument “rejected, not proved,”
imposmblh.‘y’ " flc"rrelevanl »__that is not recording grounds but it is all that can be done. A
or “not cv1derllcu ; bl -;nortgage by deposit of his title deeds,a third person ejects him, he
pzfrhy has n:)a.c e"a: s:it but he cannot for he has not got his title deeds, and his mortgagee is not
:‘S;‘i‘:‘?& p:(l)t;:(‘e thcn,q;a,nd_as likely as not isin collusion with the tresspassor. Such a case came

gettlement of issues,

are returned. Sect

approhcn
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in this country, but the labor ¢f writing out every judgment is a great waste of time. A very
small percentage of the decrees of a Civil Judge in appeal are in fact further appealed from; and
certainly in all cases in which no appeal or special appeal lies it isuseless to make a written ijud -
ment necessary ; and I think that in all cases (even in the Courts of Moonsifls, not 10 per cent if
whose decrees are in fact appealed from) it might b left to the discretion of the Judge to deli-ver
an oral or a written judgment unless the party at the time or within four days afterbwards prays
for a wiitten judgment with a view to an appeal, which in such case be ought to be bound )to
prosecute, by being required to make a deposit at once of at least the stamp fee on an appeal
petition, the deposit to be returned on the appeal being really prosecuted, but otherwise tob
forfeite.d. Then why should a judgment in English ever be translated?, 1 have had seVera‘;
Moonsiffs who wrote their judgments in very good English, but the additional labor of translat-
ing such judgments was a great discouragement to such an excellent practice. Why should parti
be. favored by getting such translations ? English documents and papers are constantly Esed o
sults.and parties never have any difficulty about a translation, it is really quite a superﬂl.x "
provision at least in the Madras Presidency. What is the “ ordinary” language of a Di t(-J'u~s
Court? My judgments never are translated, it is simply iwpossible with our esta,blishmemss e
Section 300.— No rulesare given as to the order in which advocates should address thc'C;urtq
and no 'rules in fact, T believe, have ever been laid down; but in the District Courts, up count kv’
a certain practice has been gencrally adopted which is in my opinion greatly supericr to tha,tr'),
England at a trial at N. P. .
Sections 304 and 305.—These are scarcely both needed, the former I suppose is limited
Small Cause Courts; but in every contested suit in every Court an issue must be settled \l of' .
though it may be done orally ; only the issues in Small Causes must be the simplest thin rsn odc?’
ble. But why should such a Court have to record reasons for a decision not open to appoixl I?) .
Section 307.—* Necessarily incurred”—not merely fairly and properly. As it is not “r;eé
sary” according to the Code to have an advocate at all, can a fee to an advocate be rightly sai N
be anexpense “necessarily incurred [ ‘ gitlysad
Section 308.—1 think the terms “judgment” and ““decree” are used in the same
in equity Courts in England, the former containing the reasons or motives for the latleiet::iijlsx

alone is the formal order or decision. If i i
] ' 1l order or . go, I will venture to point out Secti
aftor in which this distinction has not been kept in view. d somo Sectious here-

CuarteEr V.

1 do ot observe any provision to securc the execution of a decree for payment of an .
by way of maintenance to a widow or Jeserted wife. Decices for this purpose are of ¢ !.mnmty
common in India. There was a Circular Order of the late Madras Sudder Court undoms; -
procedure which worked very well. Such a decree-holder might move that the dcfendertt e
shz?w cause why he should not secure the due payment of thr; annuity for life decre daf“ should
object was generally attained by an attachment of a house or other real propert wl‘_eh, and the
to give the widow a charge upon it into whose ever hands it passed; or the de);'en(;'c waa held
r;aquir:ld to dchpcizit Government Bonds, &c., by way of sccuring regular payment a;tﬂ:?xllihtthbet
these decree-holders are s i : . ) a
Jesirable. 8 class peculiarly entitled to protection, snd some distinct provision is

section 821~ S jec ' i
Section 321 Sold subject to a mortgage.” There is not that T am aware any provision -

for a decree for such a sale. Are Sections 821 to 334 intended merely as examypl
be made, or are they intended to be exhaustive 2 Mortgages in the English f b d%‘cmes 1.0
way into the Mofussil. There is nothing that would justify a decreeD for ;’r.m‘{“'e fuding fhel
where there is a single mortgage it would be a most convenicent and speed rmet 105‘“'9: ot et
Section 332.—1 do not see why the remedy provided in this case slfouigmljy.l i
than in the next Section. I would attach the defendant’s proporty and im r?soe:s}?m:‘qswe
delivered the chattel or accounted for it, why should he be allowed to sct the %nurt ):‘3 f: e
and simply pay the alternative damages ? e
Seclion $30.— Against a party as the representative.” What is meant by “ party 2 Does it
mean o party to the suit, that the representative was a defendant to the suit? Ifso, then ‘the

L
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Section secms needless, for the question as to the receipt of assets, and their application will
necessarily, a8 it seems to Me have been disposed of during the suit, and the decrce would contain
a declaration of Gnding thereon, and the order would be that if such assets of the deceased be

he amount shall be levied from the defendant personally or from his proper goods.

not found then ¢ :
Besides in almost all cases the defendant would 1ightly be made personally liable for the costs

of the suit.
But perhaps « party” is only used for
ative of 8 deceased defendant is substituted for him for the purpose of execution. Ifso

gh, but the Section might be much clearer. Section 342 would

« person” and the Section may refer only to where the

represent

the procedure'is proper enou :
+ that this is not the object of the Section.

though sugges .

Scction 357.—This is not satisfactory and in practice is worked very badly. Such a warrant
t to be in force fur one year from its date. Now the practice is to make a single attempt to
execute the warrant ; ib ig then returned, and a fresh application to the Court is needed. A,
d unserved should lie in the Nazir's office and the party at any time and from time
a year from its date should be able to apply there, and get a batta peon to serve it

I bave known 2 defendant give great trouble from the present defect

ough

warrant relurne
to time within
without the slightest delay.

in the law-

Scction 377.—Why should a debt be sold ? Why should not the debtor be made to pay at

once to the judgment creditor the debt due by him to the judgment debtor 2 Surely the provi-
sions of Section 60 et. Seq+ of the C. L. Pro. Act 1854, and Section 28 ef. scq., C. L. Pro. Act

1860, would be most usefulin India; but perhaps attachable debts might be defined.
:S'eclion 390.—* Not in the PosseSSiO“'” This does not of course prevent a sale of real pro-
perty where there is a mortgage in possession. What.is sold is the right title and interest of the
such case the equity of redemption and the only consequence of the mort~

defendants that is in \ .

gagee being in possession is that dclivery to the purchaser of the equity of redemption will be

under Section 417 and not Section 416.
Section 418 —See remarks on Section 377,

Section 4924, —See remarks on Section 521.
CuapriEr V1.

Sections 484 to 487.—1 think these Sections might be a little cleaver, and I would add much
shorter. In Section 48%# for © shall proceec.l” .I would read .“ may proceed.” Section 486 would
seem to imply (hat the defendant is to be'hm.ned ,to the objcctio.n as to pauperism, but Section
487 says the Cour r “any ObJectEOHS. ’ .I do not think that it is the proper office
of & Court to discuss with a plaintiff the merits of his case. If I may say so, there iz a little too
much of this kind of duty cast by the Code upon a Judge. It is making him too much of an
advocate, it is one thing for a Court to notice a decided bar to the suit patent upon the face of
a plaint, and quite another for the judge of his own motion to examine a pluintiff and seek
out objections. The proper course is that the Court should only notice such patent objections
as would be noticed on the filing of an ordinary plaint ; notice should then be served on the
defendant, and then ona summary he'aring of both parties, the Court should be satisfied that the
pauper has on the merits primé facie a pzobab'le good cause of action before the applica-
tion is admitted. My experience of pauper suits 1s that & Court must in this country be
yery cautious in admitting them , any laxity at once begets a number of purcly vexatious and

unfounded or stale claims.

t may conside

CuarTer VIIL

Section 508.—* For the opinion of the Court” not for its julgment and decree. No appeal
then will lie (see Section 528 and Scetion 515). It has been so tield in England Gumm o
99 1, J. 189, 92B. DBut the ppinion will in almost every case be sought upon a pure

Lowler,
law ; there ought to be an appeal limited rigidly to an opinion upon a question

question of

of law.
Sections 514 snd 515.—In both these Sections the distinction between a judgment and

a decree seems to have been over-looked. “Where there is a complete award, there really is no

 room for & judgment, all that remains to be done is to draw up a decree according to the award ;
¥
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and in every case what becomes final or is open to appeal, is, 1 apprehend, the decree and not the
judgment.

Section 516, &c.—These Sections do not seem to go so far as the provisions of Section 11,
C. L. Pro. Act, 1854 Those provisions appear to me very wholesomo, and besides the question
about an agreement to refer not ousting the jurisdiction would be set at rest. I have seen deed
between Natives agreeing to refer future differences that night arise. '

. CuapTER ViIl.

Section 527.—Here there is of course a necessity for a judgment, but the latter part espe-
cially of the Section might be simplified thus:—* It shall proceed to record and try or hear the
«¢.same and deliver judgment thereon and make a decree accordingly upon the agrecment.” It
seems to me as of course thatif a decree directs A B, to do this or pay that to C D, execution
follows in the ordinary manner without need of express words,

CuarTER [X.

Section 555.—Notice to be sent to the Court of firs instance. I do not see the advantage
of this, it is only additional labor to the Appellate Court ; if a party moves to stay execution
on the ground that the appeal will very shortly be heard, it is for him to satisfy the lower Court
on the point.

Section 560.—1 have seen this work as a sort of surprise upon the appellant. T think that
the respondent should, at least, ag soon as ihe appeal is called on, state that he intends to take the
ebjection. I think, that he should hand in the objection in writing.

Section 56+.—Quite useless, no translation should be necessary wlen the judgment is in
Tonglish, it is only throwiog on the Court establishments work which when the parties want it they
can get done for themselves very easily.

Section 576.—The use of the word  points” in this and every other Section should be seru-
pulously excluded, it is surprising how our Judges, especially the Native Judges, cling to the old
and inferior procedure about giving points instead of setting issues. ¢ Issue” is the word which
should e used. If the additional eviddliee is to be received upon an  issue already settled, the
Appellate Court will indicate that issue ; otherwise it will define and settle a fresh issue.

CuarTER X,

Seetion 594.—T should decidedly say 1000 Rupees.

Section 614.—I am inclined to think that where an order is not open to appeal, the Court
should have power to revise or review the order ; the Madras Sudder Court held that this can-
not be done. It must not be forgotten that orders on motions are made during the hurry aptto.
attend the despatch of miscellaneous business.

: Cuarrer XIIL

Sections 619 and 628 —Tho former section will remedy a great abuse, but the latter Section.
gives too much discretion. Most of our Courts do not really appreciate what a review of judg-
ment should be and great laxity prevails. The stamp should never be returued if the application
is rejected.  1f the application is admitted and the caso set down to be heard for review of
judgment, the applicant should be required to depoit before hand the costs of the other side of
the review, which would be the same, I suppose, as on the hearing of an appeal.

Section 622.—The application for a review is one thing, and the beaiing on a review quite
another. Of course the latter would nevertake place without notice to the otherside, but the appli-
cation may very well be adwitted or rejected exparte unless of course the motion or the application
is to be allowed to become in substance a hearing of the review. It seems a needlessly tedious
and cumbrous procedure to have two arguments and a deferred hearing. The simple and suffi.
cient course would be for the Court either to rcject the application at once, it being generally a
very obvious matter whether there is really a ground or not, or else to admit the application at
once which would only operate as a rule nisi, and tho other side might at the re-hearing contend
that there was no ground for a review. Except only when fresh evidence is to be received could:
a deferred hearing be at all necessary-

Section 628.—See rewmarks on Section 619.

n-‘_::r \'q_i
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Cuarter XIV.

Section 630.— Either on the agreement of the parfies to that effect or for purposes of
justice. » Very wide words these, the old doctrine of constr.uc.tive inhabitancy was a f-ar narrower
door-way. The results are of course obvious enoug.h . but it is a mere question of policy whether
they will be Leneficial, and I do ot presume to offer any remarks.

CuaprTER XV.

Section 652.—1 would add a provision that any ome who uses violence or abusive language
to a person gerving the process Or orders of the Court, 0}' uses scan_dalous or contemptuous wo.rds
acainst the Court of the process thereof, shall upon motion on not.lce to the perslon so oﬁ'endl'ng
b: liable to be arrested by warrant of the Court and to the punishment preseribed by Section
352 or Section 228, Penal Jode, according as it is the person of the server of process or the Court
against which the offence is comn.\i.tted. o |

There ought to be some provision as general in its nature as the process for contempt ; but in

ine of a fine (say Rupees 500, or one month) for refusing or neglecting to obey a
o order of the Court. The arresting of suitors, witnesses or officers of Courts
do morando et redeundo for their necessary attendance at the Court ought to

form consist
decree or any lawful
whilst privileged eun

£411 within such gcneta] provision. Craprer XV

-m 662.—T think that it would be better to abolish the jurisdiction of Village Moousiffs

Sectl:tm fmv'na e and District Punchayets in Civil matters. I do not believe in these

fmd.cerfalnly 1(:'t I,,diow that District Moonsifls are Courts of Small Causes up to Rupees 50,

ms(:ltun;) :j: g;t’ :,'1 easy procedure for arbitration, they are not needed at all. As it is they are
and we h

very little used.
T LONGLEY, Esq, Acting Judge of the Chitéoor Court. of Small Causes
’ 7.D. MAYNE, Esq., Assistant Secretary to Government, Legislative
Fort Saint George, dated Vellore, 23rd December 1864, No. 223.
he Proceedings of the Madras Government, Legislative Deparlmefxt, 6ib
J d 6th August 1864, Nos. 180 and 207 ; forwarding copies of Bills, « for conso.h.datmg .imd
uly a.n L relating to the Procedure of the Courts of Civil Judicature in Briush India,”
amending tho A% il (:‘,ode, Chapter I;" also of the Statements of Objects and Reasons, and

“ Indian Civ .
a?lef t}::t of Her Majesty's Commissioners forwarded to me for any remarks or suggestions 1
of the rep

may ;aveltlo a(;f:e:;;e honor to state with regard to the first Bill ¢for eonsolidating and amending
. )]

Procedure of the Courts of Civil Judicature in British India,” that I

No. From C
at Vellore, t0
Departments

VVith reference tot

the Laws relating to the
i iti dments.

llowing additions and amen . .

pmpt?:tﬂ)f—;o lo"l“h:; the authority vested in the Courts under Section 7, Regulation 11T of 1802,

by fine, who fail to attend t}I;eHCourt in obedience to the summons duly
ion 258 of the Bill.
served on lhim' l'}?ht;(tiﬁﬂj ;Zj:::l conferred on the Appellate Courts by Section 35, Regula-
. g;?i)f-‘i‘sag to punish appeals, which may appear (o them litigious, by a five, .be added to
* { the Bill, this will, I think, check litigious and groundless appeals being preferred..
Lhapt:rdIX 05 I woul’d alter Scction 175 so as to limit the time to 30 days after judgment for
the d(;f;,g;t ;,pplying to the Court to set aside an expart('e” :judgment. I thir‘]‘k as the Section
now stands, (allowing the defendant to apply to ﬂ?e ?0“”'5 within 30 days after ) any pro.cessfor
enforcing judgment has been executed”), the plamhﬁ: will have' sc:me troElble in enforcing the
judgment obtained in his favor ; and I would, as sa.!d before, limit the time to 30 .days after
judgment. To show more clearly how, as the Sec‘uon now sbands: a defendant might escape
altogether the penalty of an adverse judgment—I will x.mt the following case,

G. A, bringsa suit against B, who allows th'e suit to go “ exparte” against him, A getsa
judgment in bis favor, but as at the time of the :]udgment, B has no property, A can’t realize.
'I'wo years after date of decree, A dies, and C (A’s son) finds that B has become possessed of
property, and moves the Court to enforce the judgment passed in favor of his father A.—B then

to punish witnesses
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applies to the Court ander Section 175 to set aside the ““exparte” judgment against him, proving
that he was unable to defend the suit. *The suit is then replaced on the file ; but C not having
any knowledge of the cause of action between A (his father, deceased) and B, is unable to rebut
the defence set up by B. The former judgment in A’s favor is reversed and C, A’s heir, loscs the
suit which A had gained.

The above are all the remarks on these Bills, I have to offer.

No. . From C. COLLETT, Esq., Civil Judge of Vizagapatam, to J. D. MAYNE, Esq.,
Assistant Secretary to Government, Liegislative Department, Fort Saint George ; dated
Vizagapatam, 26th December 1864.

I bave the honor to forward herewith a paper of remarks made by the Disirict Moonsiff of
this place upon the proposed ameuded Code of Civil Procedure.

Remarks made by C. PUR USHOTTAMAYYA, District Moonsiff of Vizagapatam, on
the Bill for consolidating and amending the laws relating to the Procedurc of the Courts of Civil
Judicature in British India.

Section X.—1 think that the first part of this Seection should contain 2 proviso prohibiting
the institution of suits against parties who take a short sojourn within the local jurisdictions of
Courts. The Section provides that a Court shall receive and try any suit other than asuit for
]and or other immoveable property, if the cause of action shall have arisen, or the defendunt at the
time of the commencement of the suit shall dwell, or carry on business, or personally woik for
gain, within the locai limits to which the jurisdiction of such Court may extend.

TFrom this, 1 do not think that it is the intention of the Legislature that a suit may be brought
against a party who arrives and remains within the local jurisdiction of a Court fora day or two
on an emergent business.

For instance, A, an inhabitant of Rajam, a town situated at a distance of 100 miles, arrives
at Vizagapatam and stays there for two or three days on account of an emergent business. B,
a resident of Vizagapatam, taking advantage of this opportunity, and to save him the trouble
of performing a journey to Rajam, brings a suit agaiust A, upon a contract exccuted to bim by
A at Rajam, though the witnesses to the contract are living at Rajam.

This act of B, seems to me to be unfair, inasmuch as he putsa number of parties to great
inconvenience merely to save him the expeuse and trouble of a joursey. Such cases generally
occur in small causes.

The Court will have either to summon the witnesses or to issue a Commission for their
examination. In the latter case, the Court will Jose the opportunity of personally examining
the witnesses, and in the former the witnesses will be subjected to a long journey to their own
inconvenicnce and to the detriment of their ordinary avocations. Personal superintendence
by a Judge of the examination of witnesses in a Small Cause suit, is not only & great advantage to
both parties, but it also enables the Judge to form a satisfactory opinion of the true nature of the
case. Isuggest this proviso because suits are brought by plaintifls against defendants who arrive
on emergent business within the local jurisdiction of a Court, but who only stay within such jurisdic-
tion for a day or two, under the impression that they have a right to bring so under the provisions
of the latter part of Section V, Act VIII of 1859. If what they consider is the true construction
of the Secti.on, it'soems to me to be incorrect, and I, therefore, think that the part of the Section
under cor.151derauon should be rendered more cxplicit to prevent misconstruction.

‘?eCt'O” CXXXVI—1 th.ink that the words * any property” in this Scction should be moro
;]:ir;:t:}i s:zzxel;lt; edlb(ioansz él:?:nzllatlanh i]nljunctif)n can be granted for rfloveable .propc.rty which
certain jewels usurped by the ;atte; A sbaf hre Hlustrate !\-cl.ise—A,brmgs " fmlt ?gamst. B-, for
o sommending B 4o produce 1 + A, before a summons is ISSUC(.l to B, apphes for an injunc-
b the custody of a recoiver, as Ble jewels befor'e the Court wnhz.z view to their being committed

’ ; ) isabout to alienate them knowing that a suit has been brought
against him tfy.A fOf the jewels. A satisfies the Court in such a manner as warrants the Court

to grant the injunction applied for at once without issuing a notice to B. 'The defendant B

then appears before the Court, and denies that he has the jewels in Lis possession, Now, although

“""".;‘.;f',"i*."f" '; 72

s T RS
O

Section CXLII provides for 2 compensation to the defendant B in the event of A’s claim being
dismissed, yet I fhink it undesirable that the Court should waste its valuable time in examining
a number of witnesses 1o grant an injunction for property which is not positively known to be in
the defendant’s possession. At present, by the words ** any property” the Courts are bound to
grant an injunction for any uncertain articles. Ifl the casn.a I have afore illustrated, the result of
the injunction proved pugatory. I therefore think that it would b.e convenient both for Courts
and parties, if the words ¢ any property” be alt?red to * any specific property” or if any other
provision be jnserted in the Section undt.,'r no}:lce, .whereb)" a party would be prevented from
applying for an injunction for an uncertain .thg like the jewels in the case illustrated above.
This measure will operate as 8 check to vexatious applications, and will save to the Courts, espe-
cielly to the lower Courts in which such applica?lons are numerously filed, their valuable time
which could otherwise be devoted by them to their other work,

Section C(.‘LVII[.-—InconVenience is daily experienced both by Courts and parties in
consequence of the non-attendance of witnesses after due acknowledgment of the service of sum-
monses. 1his Section only empowers the Courts to order such witnesses to be apprehended and
brought before them. This provision is quite insuficient. Non-attendance of witnesses is an
jnconvenience especia]ly experienced by the lower Courts who, as a rule, are bound to decide a
large number of suits every month. The lowjer. Courts, §. ¢., the Courts of District Mun-
giffs, are now invested with Small Cause jurisdiction under Madras Act IV of 1863. Under
the present rules of practice, District M‘““s;ﬁ's are to hold Small Cause Courts only on two
partioular days in every week. Ac'cordmg to my own experience, I post not less than
twenty Small Cause suits for egch sittmg-. Of course all ?mall Causes are set down for final
hearing. Of the twenty suits, ten are ordxnan’ly co.mpromxsed or otherwise disposed of; and of
the remaining tem 1 have to adjourn five or 8ix suits to a next Court in consequence of the non-
attendence of witnesses to my own inconvenience and to the inconvenience of the litigant parties
who arrive from out villages. Under the present procedure, in case of non atiendance of witnesses
in a suit after due acknowledgment of the service of s.ummonses on them, a Court has either to
adjourn the suit to a next Court in order to the wnbxxesse§ being apprehended and brought
before the Court, or to dispose of the suit upon the record directing the party at whose instance
{ho withesies werd ‘summoned t0 bring a suit ag&.xinst su(fh witn?sses for any loss he may have
sustained in consequence of their non attendance in compliance with the su mn.lonses. The latter
course tends to increase litigation, and b(ith cnurse.s put the party to additional expense; and
it is very andesirable that a party who brings 2 5;““ for 10 or 1_5 Rupees should be subjected to
further expenses in addition to the costs already incurred by him on account of the suit. Nou-

hout lawful excuse after acknowledgment of the service of summonses

appearance of witnesses Wit .
is not the fault of the party at whose instance they are summoned. The party in the firnt
instance pays into Court the sum of money required for the summoning and travelling expenses :

of his witnesses; and to subject such pa.nrfy tc_: fun'her expen.ses in consequence of an offence™
on the part of the witness«s is, in my opinion, inequitable. Disobedience to a summons to attend
before & Court is an offence under Section 174 of the. lr.ldﬂ!n Penal Code; but there is no pro-
vision either in the present Bill or in the Code of Criminal Procedure which empowers a Civil
Court to take cognizance of the offence itself. Ft is inferrible from Section 168 of the Code of
Criminal Procedure that the offence is to be committed to a Criminal Court. In my opinion, dis-
obedience to a summons is a contempt of the lawful authority of the Court by which it may
have been issued, and such Court must have some power to take cognizance of such contempt
Under Madras Act No. I of 1863, a Subordioate Magistrate of the 2nd Class hag power to puni.\};
a witness for disobedience of a summons with simple imprisonment vot exceeding 10 days, or with
ine to the extent of 8 Rupees or with both. The Madras Small Cause Court has power to fine
a witness who disobeys a subpeena to the extent of 100 Rupees. Section DCLII of the present Bill
authorizes & Court to dispose of itself certain cases of contempt committed before it. To com-
mit to a Criminal Court the offence of disobedience to 3 summons of a Civil Court instead of
itself taking summary cogunizance of it, not only entails additional work on the Court, but it also
leaves it to thejudgment of a Criminal Court either to punish or absolve the offender. It is
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therefore, very desirable that the present Bill should contain a provision investing the Mofussil
Civil Courts with the power of vindicating their own dignity by taking summary cognizance them-
selyes of the offence of disobedience to a summons committed by a witness without lawful
excuse, as otherwise the Courts and parties cannot properly be relieved from the great incon.
venience daily felt by them at Present.

Section CCLXV.—This Section should also direct that each witness shall sign the evidence
given by bim when such evidence is recorded in the vernacular langusge of the witness.

Section CCCLIL—A Native District Moonsiff who writes his judgment in English, is bound
under the provisions of this ‘Section. to translate every such judgment into the language in ordin-
ary use in proceedings before the Court. The low salary allowed to the minisierial establishment
of a District Moousiff’s Court does not possibaly secure to the Moonsiff the service of a translator
or a Gumastah, who has at least a fair knowledge of English ; hence the duty of translating the
judgments devolves on the Moonsiff in addition to his operous work. Sometimes, & District
Moonsift whose Court is located at a considerable distance from the Zillah station, is hardly able

to secure the services of an English Writer or a Cupyist on such low salary as 10 or 14. Rupeces.
"Thus, the Moonsiff, though he muy be sufficiently conversant with the English language to be
able to write a decision in that language, is precluded from writing judgments in Euglish, a8, if
he does so, the work of translating and fair copying the judgments devolves upon him. There
isno doubt that writing a judgment in English by a Native Judge of the lowest grade, facilitates
the work of the Appellate Courts ; but such Judge must be aliowed a competent Clerk who will
relicve him from the additional work of translating and fair copying the judgments. In the
absence of such relief, a Native Judge who writes his judgments in English, must be allowed
some discretiopary power as regards the translating of the judgments. 1 think that it would be
sufficient if such judgments only as are appealed against be translated into the vernacular lan-
guage in use in the Court. All judgments must, as a rule, be read to the parties in full by the
Judge in the vernacular language of the District at the time of pronouncing them, and no incon-
venience will be expericnced by the parties by the non-translation of all judgments other than
those appealed against. Judgments’ appealed against must of necessity be translated, in order
to save the parties appealing against them, the trouble and expense of seeking for .

elsewherc, v

Section CCCIV.—TFrom the words “ Small Cause Courts” aflixed to this Section, it is in-
ferrible that a Small Cause judgment should contain the grounds of decision like the judgment in
a regular suit. Ifit is the iutention of the Legislature that a Small Cause judgment should be
equal to the judgment in a regular suit, I see no difference between the system of the trial of
Small Causes and that of the trial of regular suits. According to the practice now in force, a
mere decree in the manner prescribed in Section CCCIX is recorded by a Moonsifl invested with
Small Cause jurisdiction omitting the particulars of claim, and the Moonsiff orally sums up the
evidence, and orally 4tates his reasons for the decision. This practice enables the Moonsiff to de-
cide ordinarily not less than ten suits on merits at each sitting to the satisfaction of both parties ;
whereas, he will not be able to decide more than two or three suits on merits if he were to deliver
a written judgment with all the particulars required by the Section under notice. I, therefore
thivk it advisable that the practice now in force should be retained unaltered; and that the Sec:
tion under comment be amended accordingly.

Section C®CXII[.—Can a Court award further interest on a debt when the interest on
such debt may have accumulated equal to, or beyond the principal money at the date of the
institution of the suit?

The present usury law Act XXVIII of 1855 1s silent in this respect. 1t seems to me to be
inequitable to award further interest in such cases. At present, some Judges do allow further
interest in similar cases, and others do not ; and I, therefore, think it very desirable that the Sec.
tion under notice should contain a general provision on the subject for the benefit of the parties
and the guidance of the Courts.

Chapter V. Ezecution of decrees.—This Chapter is silent in respect of the procedure to
be adopted when wanton resistance is offered to the teking of moveable property under the autho-
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rity of a warrant jssued. by a Court in execution of a decree. Much annoyance is not unfrequently
experienced by decree-holders in consequence of such resistance both by defendants and other
partics. A suitor at his personal labor and expense obtains a decree, and he is wantonly obstruc-
ted from reaping the fruits of such decree ; and the present Code of Civil Procedure contains no
provision em powering & Judge to take summary cognizance of such resistance. The present Code and
the present Bill prescribe the procedure in cases of obstruction to execution of decrees for immove-
able property and in cases of resistance or obstruction to purchasers in obtaining possession of
immoveable property. [ shall here illustrate a case. A, obtains a Small Cause Decree against B.
A then takes out a warrant for the attachment of the personal property of B. A, indicatesthe
property in the possession of the defendant to the officer Of, the Court entrusted with the war-
rant. The officer attempts to attach the property; but B, in company with his relatives and
friends, wantonly assaults the officer and prevents him from seizing the property. The officer
then returns the warrant to the Court with a report of the case. Now, what is the procedure to
be adopted by the Court in such case? Several instances of this nature occurred before me; and
in the absence of any procedure on the subject, I was obliged, in each idstance, to issue a fresh
warrant directing the officer entrusted with the process to attach the property with the assistance
of the Police. Resistance to the taking of property by the lawful authority of a public servant is
an offence punishable under Section 183 of the Indian Penal Code; and from Section 168 of the
Code of Criminal Procedure,  infer that such offence should be referred to a Criminal Court. 1
have already explained in my remarks on Section 258, the inconvenience which would result
from the reference of such cases to a Criminal Court; and even to refer a plaintiff to a Criminal
Court would. be no satisfaction of the decree obtained by him. Inmy opinion, resistance to the
attachment of property in execution of a decree is not only a contempt of the lawful authority of
the Court, but it is also a breach of the peace; and it is therefore very desirable that the Code
should prescribe some procedure for the guidance of Courts in such cases, whereby the Courts
may have power to vindicate their own authority and to cause the seizure of property from wanton
resisters. o

Chapter VI of Pauper suits.—This Chanter is silent as to the precedure when, at any sub-

of the suit, it is found that the _er plaintiff is possessed of sufficient property.

5. . peescribiug the procedare in such case should be added to this Chapter.
District MoonsiFF's COURT, (Signed) C. PURUSHOTTAM,
Vizacaratan, 287d December 1864. District Moonsiff.
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1ead the following prpers:
Report of the Judges of the Hizgh Court on the Bill entiiled the ¢ Civil Procedure Code.”
{ 2 se Cole.

(Here enter 15th November 1864, No. 66. Drinted separately
i of the Civil Juiges and other Judicial Officers. (Printed separately.)
Read again Proceedings of Governmenb in the Revenue Department.”

g'pansferrin® Vorior from the Board of Revenue, )
bringing . that Scction 193 of the
Draft Bill cnuued the Civil Procedure
(ol if enacted, is likely to have & most in- |
v aran i{even\le&of the > (Dated 13th Se . -
eme Govern- | 9 prember 1861, Nos 1690).

PR SN ‘
prent ey b moved o wouny the' said Sec- |

ion so. as 1o leave Section 17 of Act X of |
1842 unrepealed. J

Yead also Proceedings of Government, Judicial Department.

Antherizing the Advocate General to institute a)
"t C. C. Streemom Teruven-

1, Ramavnoojah Dasen, for

breach of trust in connection Wit

ot o charities, the management of which
was entrusted 10 hiw ; and directing that a |

Advucate (eneral’s let:er be ¥ (Dated 6ih January 1865, No. 18,
Government of India, | » )
Section 97 of the \

oviding for the |

copy of the
foyewarded 1o the
- out the defect 1n

yucodure Code in not pr

payment of costs incuried by defendants in |
the event of the p!aiutiﬁ' withdrawing tiic
suit before judgmeut. !

ORDER THEREON, 17th d

A

- iy 1865,N0:? Ié.

rd to the observations made by the Judges of the Wigh Court, the Governor in
. inks it unn_ecessary to dq more than express his general me\uvexiéétherein especiall
Lo Very important suggestions in Part A, as to matters wholly omittejd ff')om th);

with reierence t0 tl

(oo :
~ Astothe difference of opinion between Ar. Justice Frere and Mr. Justice Philli

thgq one hand, and the Chief J ustice and Mr. Justice Rittleston on the other hand reward_‘Ps on
introduction into the High Court in its ogiginal jurisdiction of the system ofSta’meollt'mg fhe
A ofussil, the Governor in Council inclines in favor of the views ex ‘reslfsdnzw

e Court fees, for which Stamp duty would be substituted a:)e 0;:.7 y
fro¥p time to time, they 31¢ practically, in the majority of cases where parties appear ’by . S;r ';Sue
paid in a lump, cither in the form of advances, or at the settlement of the Bill of cospsy L;leeoxi',f

oy differencg, would probably be felt by the suitors under the ncw system, nor is there
. suppose that there is igation in Madras ¢! » Mofussil, wh Y
burthien of Siamp duty 1 readily borne. 4 s where the
q  Nor iz the Governor in Council disposed to agree with the Chief Justite waw 53 Ad
that the provision of Section 634 which enablesa Rupce; 3“022 e
1o used where the ciaim s not capable of estmation under Schedule B, is unnecessarH “X‘P -
reported at page 151 of the Malras decisions for 1860, where a plaintiff sued for the re?tr. o
his child, vulugd for Stamp duty at Rupees 5000, is exactlyin point. Many caces minlhtorftmn'd
where plaiutiﬁ sygd for & declaration of his right to be considered as an adopted o'l 1a 5.0.217186
son, where any valuation of his right at ghe tim® of suit would be impossible or feattinete
4. The provision of Scction 193 which authorizes the Court to adm'x.t an unstamped d
ocu-
Tettor to Governmeut of India, No. 339, duted 14th De- ment on payment of the Stamp duty, and a
e 1864, penalty of double the amount, has already be
- made the subject of a separate communicati on
to the Government of India. HHoR

prcirailing in the
-
tlie former. Although th

less ardour for lit

it 1om,
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2 Proceedings of the Madras _}Gouermnent, Legislative Depariment,
- 17th January 1865.
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5. Ia reviewing the suggestions offered by the othier Judicial authoritics, it will only be
necessary to comment upon those which appear to be of weight, adding such other observations
ag seem to be called for.

6. The phrase “ suits of a civil nature” is, in general, taken as opposed to proceedings cf a
criminal character. But it is sometimes taken
as excluding cases into which the religioi]s
element enters. The extent to which the Court can take cognizance of caste or religious disputes
has been frequently discussed in Madras, and a decision will be found upon the point in the st
High Court (Madras) Reports, p. 301, where the Court refused to take cognisance of matters
of religious observance. On the other hand, in a very recent decision of the Privy Council,
(9 Moo. Ind. App. 314) the Judicial Commiitce entered fully into a question of that nature, without
apparently supposing that the subject was unfit for adjudication by & Civil Court, Many points,
also, might arise wh\ich have never been decided. Could an action be brought against a Chaplain
for refusing to christen, marry or bLury & person within his District 2 Could a man bring an
action to compel his wife to return and live with him 2 The old Madras Regulation IT of 1802,
Section 5, ranges. suits and complaints ‘respecting marriage and caste under the general head
of **suits and complaints of a civil nature.” Do disputes of that class come .within the same
phrase as used in the Code ?. ‘The system of illustrations which has Leen intruduced into t.he

Indian Penal Code and the proposed Civil Code might be employed with advantage in clearing
up doubts of this nature. ¢

Section 6, page 34.

7. There are some forms of redress well known to English jurisprudence, \\hichslrictly
involve civil rights, and yetcan Lardly be made the subject of a civil suit. For iustance‘, proceed-
ings by kabeas corpus, mandamus and Interpleader, and those in the nature of a Commission of
lunacy. The re-organization of a qharity,'where'the ‘purposes of the charity have fuiled. The
appoint:mem. of new Trustees in‘ privatgﬁyrgsts, and the steps which may be taken by trustecs to

_relieve themselves from, or t6 protect themselves in the discharge of their functions, None of
the abave class of cases seem to be within the coghizance of the Courts under Section 6. Such
cases do undoubtedly come within the jurisdiction of the High Courts on their original side, but
no procedure is pointed out in C}lapt&r X1V as applying to them when they arise. ,

8. The Code lays down no ruie as to the law which is to be applied, where both parties are
of the same religion, or where they differ in religion. Thisis a matter which seems to come strietly

2 Morley’s Digest, 6 3. Regulation III of 1802, Bocti H
7’8 Digest, s Boction 16. though not in very accurate language, provided

for both in the Charter of the late Supreme
Court and in the Madrag Regulaticns.

9. Does this Section compel a party who
sues for a sum not exceeding ten Rupees to
bring his suit before a Village Moonsiff ? Suits
of this value, for rent or for tolls, might involve
interests to an immense amount, and any such

obligation would be most undesirable,
e . .
!0. The words ** amount or value of (ke property in suit” seem to limit this Section to

suits for the recovery of property. It would
be better to use the words ¢ subject matter in
dispute,”

1. This Section is taken from the English Statute 15 and 16 VictorM, Cap. 86, Section

Section 1!, p. 30.

Regulation IV of {816, Section 3.

Section 16.

50, which has already given rise to mauy deci-
sions limiting the apparent generality of its

L . language, The law as to such declarations is
ittle understood, and it would be well to make it clear by further definition, or by illustsation.

It mig}ft also be well expressly'to enact, what has been decided by the Madras High Court, that
execution cannot be sucd out upon a merely declaratory decree.  (Ist Iligh Court Reports, 154),

Section 24.

under the head of Procedure, and was expressly, -

- The applican

P It

;;as Government, Legislative Department, 3
17th January 18065.

ve been expressed by the Judicial authorities
that this Section, so far as it applies to females,
will tend to foster unsound litigation. Nothing
js more common than to see Native widows

Proceedings of ihe M

s opinions ha
12. Very strong and numerous Of

. | -~ 5 .
Seotion 97, pp 25 30, 36, 37, 39, 51, 63

¢ claims, which they would never think of maintaining on their own account,
ort claims, - -

N . pa handsome profit to some needy relative or agent. Such cases fall Fo.the
but which brmg.{flh woman has to come forward herself, and the Governorin Council is of
ground at once ‘1t N etioﬂ will exercise an injurious influence, by enabling her to be kept in ‘the
opinion, thas this ec'1 ipconvenience C€an happen, as she can always appear b.y a responsible
back-ground, No rea rotected from personal appearance by Section 40.

Vakeel, and women of rank, &c., aré p

A ’

13. It would be well to add the 'v'vords

put forward to sup

¢ and where” between when” and *¢ 1t accrued.”
Tor instance,in a suit on a bond, to state not
Scotion 50, P37 only its date, as in the example given, but the

. , show that the cause of action arose within the juris-

place of its oseoution, - rt an express averment to that effect ; and so in respect of any
diction of the Court, and % ll:ie relied on as giving jurisdiction, This would often stop a case

o ich a
. umst&noes whic . rred.
?thelj o before unnecessary expense had been InCurre ) )
in limine ably held by the Madras High Court,in reference to Act VIIT of 1859,
aria

Section 39, which corresponds to Section 66, that
it only applics to documents in the possession
or under the contrel” of the plaintiff. It would be
Qection 68 gives the Judge power to admib documents
: inally produced, this leaves to his discretion what is a matter of strict right on

which were not origind

< Section 191.

intiff, T me remarks apply to Secction - ‘ . |

behalf of the plamtl,ﬂ‘ i -lhf- saathat the summons when served upon a soldier will have its ordi.
15. This Section 1MPIICs nary result in compelling his attendance. The

Mutiny Act, Section 40, provides that .no Sol-
" dier shall be liable by any process .to appear
» o ] debt not amounting to £30. In recent proceedings of the
i an OTIEIE Madras Government it has been proposed to

din, No. 303, Legislative De- oxtend this provision to soldiers of the Native

Ltter 10 ?Ofimni\n'r:tvc:fbelfnléﬁh' , ~ Army in Madras. The Governor in Council is

e rt in the Code any provisions of law wWhich establish a
¢ soldiers and civilians. This is the more necessary as
ch of Mofussil Judges.
hat wherever the Government shall undertake
the defence of a suit brought against one of
their officers, it shall be continued against his
successor, in the event of his death, or retire-
the Government, if the office should cease to exist. .

- 1e which makes the examination of the applicant 2 cox-
Sections T dition precedent to the granting of relief seems
calculated, in many inslances, to defeat justice,
and in most to cause useless delay and trouble.

. a different country, so as to make his examination impossiblé, and in
Lo b;‘:wm Kknow little or nothing personally of the facts on which the appli-

14. Tt has been iny

Gection 66.

> although
well to Bay 50 (Isumee _scause althoug

gection 99«

.before any authority

be advisable to inse

i case 0
different liabilily o summons in the

s .
Enelish Statutes are not likely to be within the re

‘ 1t
|G, This Section should go on to provide,

of opinion that 10 ¥ vuld

Section 107, P- 42.

ment from the office, or against
17. 'The provision in these

Sections 112, 121, p. 47-

t¥e majority of cases
cation is grounded.

. ing g It should
. ontemplate sceurity being given by a surety.
18. 'ThLis Section 8¢

be worded so as to enable the defendant to
depesit money or other valuable property suffi-
cient to answer the claim against him.

ms only to ¢

Scotion 13, p. 28
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19. It appears to the Governor in Council that the first clause of this Section will mako
it wholly nugatory. It is scarcely possible for
" a plaintiff to furnish alist of the varinus articles

of moveable property that are in the defen.
dant's house, which he has probably never entered, and to estimate the value of items which he

has never seen. The simplest course would be, on the analogy of a distress for rent, to direct
the attachment of so much property as may be sufficient to answer the demand, if so much is to
be found. .

20. In the opinion of His Excellency in Council there ought to be an appeal against orders
made under Section 138 also, which is even
more stringent than Sections 136 or 140,
Urder the existing Code a defendant may
appeal against an order granting a receiver. (Act VIII of 1859, Section 94). The Governorin Coun.
cil i.s also of opinion, that orders under these Sections should be open to appeal by the plaintiff as
well as by the defendant. In many cases the injury done to the plaintiff, by improperly refusing
the injunction or receiver, will be very much greater than the injury to the defendant by impro
perly granting it. Take for instance the case of a defendant in a suit for land, who is capri:
ciously felling trees, or destroying buildings. Little if any injury can be done to him by
restraining such acts, though he should be finally successful in the suit. But the injury to the
plaintiff will be irrepuirable if the application is refused, and he ultimately has a decree in his favor.

21, With reference to Sections 143 and 144 the Governor in Council wishes to submit for
the consideration of the Government of India, a copy of the Advocate General's letter of the
19th ultimd, wherein he draws attenticn to a report on Section 97 of the present Code (which
corresponds to Scctions 143 and 144 of the Bill) in permitting a plaintiff at any time before judg-
ment is pronounced to withdraw his suit without payment of costs.

Section 120, pp. 30, 59. -

Bection 141, p. 51,

22 The circumstances under which a cause of action survives come, of course, under the

- head of substantive law, rather than of prece.
dure. But the Governor in Council is of opinion
. . 3 . 3 . ?
that a few illustrations might, with advantage, be appended to this Section, so as to point out
when thoe action does, and when it does not survive. The opportunity might Le taken of explain.

Section 147.

ing, whether the rule actio personalis morilur cum persond is to be applied in India according
to the law as it stood in England before, or as it stands since 3 and 4 William 1V, C. 42, Sec. 2.

- Act XXVI of 1841 only extends the above Statute to * cases governcd by English Law.”
3. Probably these Sections would be construed so as to imply that the Court was to wait
a reasonable time in order to adwit of an appli-
cation being made by the legal representative of
the deceased plaintiffi DBut as the words are
expressly inserted in Scetion 152, which refers to the case of a sole plaintiff, and duliberately lefe
out in the other Sections, an opposite construction might, perhaps, be placed upsn those Clauses.

Sections 149, 150, p. 29.

24. The wording of this Section seems to require the personal presc: fie partics.
The words - cither in persen or by ‘property
Section 161, constituted agent” should be insevted.  Thosc

words would include every person whom tho
procedure of the Court admitted of as a substitute for personal appearauce.
These Sections should be made sppli-

Sections 179, 180, pp- 26, 51. cable to the Small Cause Courts.
6. The use of the word * debt” in this Section seems.to adopt the Btri-e =l of Roman
Law, and of the English Cc. Caw, which
Section 182. ouly admits a set off where the cluim o

sides i in respect of a cefinite lig
amount. Ts it intended to exclude the more liberal rule of equity on this point? Inaveant
case before the Mudras High Court a claim for unliquidated damages was pleaded by way- of

A ——
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man

. ... -change. The Court in an elaborate written judgment rejected the
sct off 03 S L ;:;hin auy of * .nder which it would have been admiited by a Court
ples, *’s_mt comu}l,gv fx ressed their wpinion that the language of the Procedure Code was not
of Equity. But ' ‘eJ fu:;sn: «in which they would otherwise bave possessed and that they would
imen.(]i;d ulol l;: ‘a:; ‘:aJr as ' ourts of Equity in allowing a set off, though it did not

in : »

?Zx:: wihin the technica’ on of a “debt.
s to Toilow the common law rule, that the debts must be due to and
w1 vesmectively. But i a trustee were to sue on bebalf of his cesfui
- off of @ debt due from the cestui que trust, and it would be
expressly to recognize such principle. ,
et ¢ in foree for the punishment of a witness who may abscond or

Lkeep out of the way in order to avoid the ser- .

.40, 3%, 56, 57- vice of a summons,” is Section 172 of the Indian
Penal Code. But the Civil Court bas no power
itness, nor has such power been giveu by the present

from plaintit ar
gue trost, Equt:

well 10 atter thie

235 and 23

w to impose auy finc upon & W ' .
XV. The Section ought to be amended by authorising the Court to impose

as is sanctioned by Section 172 of the Penal Code. The Governor in

under that 1&
Code. See Chapter

ay h a fine . . .
updhs d})e' pd‘l :yoiuocplinion that the Court ¢hould be anthorized to impose upon witnesses who do
Council 18 08 '

ymmoned such a fine as is sanctioned by Section 174 of the Penal Code.  Very
o Judical authorities of disregard of their process, while the
ecution under the Penal Code provents such a course being

not att
general o]
1abor and expens
ever adopted:

28. No prov

Jicts are made by the
o of instituting 8 pros

.- ig made for the costs incurred under these Sections, Act X X111 of 1861,
son 13 Section 9 provided that they should be paid by

" 045, p. 20. {he Collector, unless deposited by either party,
Sections 2T T and should be costs in the suit. Some such pro-
{ might happen that neither party was willing to incur the expense

1 G r Y. X - -
vision seems to be necessary ally if the guit were a collusive one, and yet the ends of justice

of taking such evidence, espec!

. jon indispensable. .
might re“(};;-‘tsspr::,‘:‘?hz:ﬂ d pprovide, as is done with reference to the High Court in Sec-
29, 15 O€C

tion 255, that the opinion of the District Courd
given on reference, should not bind it when the
casc was argued on appeal.
N .o s made for any temporary disability on the part of the Judge. The Sec-
30. Noprvisionis® tion might end with the following words, which
are contained in the corresponding Scction
(Section 196) of the Criminal Procedure Code,
vented by any sufficient reason from. taking down the evidence of any
“unless the Judge be p:e 'l record the reasou of bis inability to do so, and shall cause the
witnesg, in wh' T 7T . dictation in open Court.” '

s o b Couucil is of opinion that as a general rule, and unless some strong
reason exists to the contrary, the evidence of
prisoners ought to be taken in open Court in
the presence of the Judge who tries the suit.

=R LB 365 40.

ch a course, but this Coda coutains no provision enabling
Section 284 does » o ouont mp under e Judge's order.

. 288 eavidence tak: 1 commission from a prisoner can never

oth parties. This requires amendment. o
4’1'h° Code should provide that either party may file a Memorandu'm of o\uechoqs (.as
) in Section 573) to the finding of the Commis-
sioner ; and that, except upon points specificaily
objected to, the finding should be ennrlnsive,

Judge, either original or appellate, should himself think fit to open it up-

g . 2902,

unless the
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Section 207, p. 6. $u.  Ahe word * parties” should be wciud-
si. Veryst o . ¢d in this Section,
. 'y strong opinions, with whi i i
g op ) hich the Guvernor. m‘C.ouncAl agrees, have been expressed
by the judicial authorities in regard to the use-
lessness of Assessors who are under no respon-
sibility in the suit, and who exercise little i
. ' B » little if any
znfllue:]lce upon its decision. Unless where personal interest or corrupt motives intervene, it
is hardly llk.(:l_).? that many persons will take much trouble in forming an opinion, which has no
eﬂ'ect. when it is formed. The care aud atiention so generally shown by an English Jury entirely
fmie from the .fa.cf; Ehat: the Yen}.wt is their verdict, ‘The merits of the institution, either as an
-mscrumef;t of 3.ud11c13! investigation or of legal training, would, in the opinion of the Governor
in Couneil, entirely disappear as soon as they descended fi it
rom the pos
o » position of Jurors to that of
85. Hi '
itherto Judges of the Court of Small Cause have not written their judgments, and
" Seotios 304 p. p: 81, 57 have thercby been saved from great labor,
N - and been enabled to dispose of their cases with
muc great?r.rapuuzy. The Governor in Council can see no advantage in requiring a written
Judgment,”gu.ung th'e reasons for a decision which is not open to appeal.
36. 'This Section enables the Court to decrec specific performance of a contract which can

Sections 298, 299, p, p. 20, 36, 43, 54,

Saction 313.
damages. But there is no provision for the

converse case, Viz., for awarding damages where the suit was for specific performance, and where
it appears that the contract caano longer be can‘ied out. Nor is there any provision for execut-
ing such a decreo, since Section 323 refers to cages of an absolute decree -for specifie perform-
ance, and Section 324 refers to decrees under Soctions 311 and 312,

37. 'This section apparently relates to cases where the decree provides for something being
paid by the plaintiff. For instance, in case of
a suit by a mortgagor to redeem, where he is
ordered to pay off the balance due on the mortgage ; or in case of judgment against the plaintiff
on a plea of set off. No case, it is conceived, cau arise Wherea decree for money can be madg
against a person who is no party te the sait. To prevent mis-apprehension, however, it would
be well to alter the Section so i it run. -

« If in any suit a decree for moncy is made against  plaintiff, the decree may be enforced

against him in the same manner as & decree may be enforced against a defendant.”
38. There is no provision in this Section that the Court shall execute the conveyance 80
tendered, nor is any power given to the Judge

Section 327. to direct an alteration in its form, if it does not

_ properly carry out the decree. Further it

might happen that a Judge would agree to a conveyance which went beyond the terms of the
decree, or refuse to agree to & conveyance which was in conformity with those terma. In either
cage there should be an appeal, and none such seems to be allowed under this Code. See Section

614.

39. A separate COMMUNICAUON Hw> wready been addressed by this Government to the
Government of India, requesting that the right

Section 326, p. 45,

Bections 332, 376 p. 40, of creditors to attach or take in execution the

Vide Letter No. 329, Legislative Department, dated 8tb  pay, allowances or pensions of public scrvants,

December 1862 whother Civil v Militarv. may be distinetly
defined.

y itis to cxecute the decree” isin all cases the Court by which
i .o first decree was passed. Sce Scctions 584
Bection 335, and 602. It would save the trouble of hunting

40, “ The Court wuuse uuat

be performed, wWhere the suit was framed for-

—
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throus v Lo if this rule were at once distinctly stated here. Sections 584 and G602 would
@ .

{hen hecome unnecessary.
W hero a decree has been transferred, the same right of setting off a cross decree agaiust
the assignee shouid exist as if he had been the
fotian 2 criginal decree-holder. Thewords “if there be
might be heldto exclude such & set off.

cros
.tion seems to be founded on the old rule of English Law, that

iz vear and a day judgment could not be

entoreed without & proceeding by scire facias.
at the judgment had in the meantime been satisfied.
be recognized by the Court unless made through the
The case is, of course, different
dgment debtor, a8 he may show

This ru anded on the presul} tion th
But as no adjustment of the decree cam now. ! :
Court or duly cortified toit, such 8 precaution seeis usi- i:se |
where the application ;s made against tha representative 0 j

that he hasno effects.

e application is made against the representative of the judgment debtor, who pleads

that he has no assets, Tor that he has properly
spent them, of that he has only enough in hand
o entite estate, and no machi-
Court Judges (p. 15) upon

43. 1th

Seetion RERSS
‘ would benecessary to take an account of tl
to S8 ovided ~ 5 the remarks of the High

‘nery 18 pl’OVided for
Section 330.

. - which Section 321, 1sto be carriel out, and only
rogulate the mode in W
44. These Sections

relate to immoveable property. No provisions
for carrying out Seetion 322 which
up of specific moveables.

gu]

r. 38 are made ;
relates to the delivery

e seizure” of gauch properby wherever it
It would, of course, be quite

But in that case also, pro-
i hose pos .
. and no matterin w . o ' L
could be pointed ou',mose of Sections 362—367 ought to exist, whe:e a bentt fide claim is set up
. . to U
yisions analogous

her than the defendant, in actusl possession: Claims of this sort would be even
by a partys other ~

 idicate on than claims to red! property, a3 a.sale in market overt might give
more difficult to adjudica s hs vendor had no title whatever.
o

Sections 859—367,

o enforce th

« practicable t e sel
‘ gession it mizht be.

<14 4 purchaser ] .
a perfeotly valid title to 2 pu ’ 45. Both these Sections should authorize
400, p- 15 the immediaie sale of perishable commodities,

Sootlona 369, , P cuch as meat, fish, vegetables, &e.

'+ . sware is & mortgage of lien upon the aroperty it could hardly be
46, Where it appear® - said that the Je'e dant held possassion ™ not
on his own account or 38 his own property, but
on account of or In trust for some other person.”
e prior claims of the person who had

Section 390, P 41-

- cantinued, but gubject > b

The attachment ghould thea L

{he morlgage OF lien.

1 made at the earliest Opportunity" seem to leave no discretion to
47. The word®

“ shall be the Court where the claim has been postponed

£y two o: threz days, however reasanable the

Seshon 395, P- 3 delay may have been under the circumstances.
really intended by the Sectiuit

48, Where the decroe-holder is himself
i the purchaser, D0 deposit should be raquired
siom 40871 : from him, his debt being itself & deposit.
clear by using the words  from and exclusies of

The word promptly" would satisfy what i8

ment ought to be wade

The time for pay h
o ale of the property ook place.

the day on which the s
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49, The Governor in Cquncxl is strongly opposed i0 this clause. No onc will tver take
’ the irouble of attending a sale of undivided
property, and coming nrepared with his deposit,
if he is liable to ha sut of
his bands, should it prove a goed one. If any co-sharer wishes tu kecp thie propur:; in the
family nothing is casier than or hiw fo hring movev with him, and bid at the wale. 1 1 unfair

Boeotion 405, p. 29.

alike to the judgmen. nat a person who
geiting the property sho: bstainin.
then step in to carry offo n someuncy etse has secured,
50. There seems to .ty for throwing upon the Courtthe
Scotions 407, 409, 410, p. 40 confirming & sale to w}fiCh no one object -
: would be better to provide that the sale should

be absoluate after 30 days, unless in the mcan-

time objections had been made, in which case only an order of confirmation should be required.

51, It does not appear from what source the interest, payment of which is provided for in

this Section, i8 to be derived, nor against whom

Bection 411, p. 29. payment is to be enforced. The sale can only

‘ be sct aside “ for material irregularity in pub-

lishing or conducting it” from which the applicant ¢ has sustained substantial injury” (See Sec-

tion 408). It is clear, therefore, that the applicant ought not to suffer the further injury of pay-

ing interest. Neither ought the judgment creditor who has derived no benefit from the sale, and

it is difficult to see a.y third person who can be called on to pay, unless perhaps the officer of the
Court who permitted the irregularity to occur.

59. These sections should provide for the case of persons who are not liable to arrest, eithcr

absolutely or from some temporary cause; for.

Sectivus ¢ woy 414

instance, soldiers, sailors in the Royal Navy
and Murines, witnessess who are privileged
from arrest eundo, morando et redeundo, and parties in a cause which is actually under tiial.
Whaere the ground of exemption is poverty, the Sections seem to requirc a written application
with full particularsof property to be put in at first.  But, as has been pointed out, the class of
persons to whom this Section will apply, are not likely to be able to put in such an application.
It would be better o allow an oral application to the Judge, followed, if he thought fit, by an
examination in Oourt which should be taken down in writing and signed by the applicant. '

53. I:is strongly urged by several of the judicizl authorities, that this Section ought to be
~«+~-ded to the case of a debtor who gives the
Bectlon 43¢, p. p. 23, 26, - reason to believe that a short indulzence
will enable him to pa) .rrange matters
with his creditors. The Governor in Council is of opinion that such an aucudinent would be
equally for the benefit of crecitor and debtor. A clerk in a Government office, for instance, if
summarily thrown into Jail might lose his appointment, and with it the meaus of paying his
debts, whereas if loft at larze for a few days, under the pressure of impending imprisonu.
might be able to settle with his creditor.
51. 'Phe word * defendant” in this and subsequent >cctions shoula ve area o juug-
went debtor,” as the judgment may happen to
Bection 482, p. 38. be against the plaintifl, for instance on s plea
of set off, or for costs.
55. The justice of these clauses is not obvious. Small creditors are tike:y 16 ne pow
creditors, and small debts are 1ik ‘Iv to be debts
Sectious 443, 4i4, p- 41. contracted {or necessary pur uch as
daily supplies or unavoidable loans. |
appatent why the debtor should be given a facility of escaping from these obligations whict ue¢

j
l
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deess in reference to heavier labilities. If the coaverse rule had been laid down, it

might hiave been fairly defended, 28 releasing the debtor from a burthen whose weight was too

beavy to be borne. But the (Rovernor in Clouncil can see no reason why he should be relieved

from the very debs which he can pay with the greatest ease to himself, and whose non-payment
will inflict the greatest suffering apon others,

56, Under what law, and with what penaliies are wrongful acts or irregu'avitics in the

‘ execution of a decree to be punished ? This

Becits 2wy - 96¢ word apparently refers to procaédings of a

Criminal character. But the only power of

d by the Civil Courts is that conferred by Section 652, none of whose pro-

does not po

punishment possesse

visions apply to the caseé. |
57. This Section has been construed by onc of the Subordinate Judzes as excloding an

application to enforce a bond payable by inst:l-
Section 463, p. 27, ments, until all the in-talments bad fallen du.
Probably this was not the intention of tiic
framers of the Section. If pot, some armendment is advisable to cxch'lde similar doubts.

%8, There is an oversight in the last clanse. The representative of a deceased perio:
cannot be prevented from pleading, cither that
he never received any assests from the deceased,
or that they have been lawfully paid away, or

that they arc insuficient to mect the debt,

e “made for, compelling a plaintiff who has commenced a suit
as a pauper to continue it in the ordinary form,
and to supply all the stamps frowm which he
was originally excused, in the event of his

Beotion 471, p, 44,

0. Some provision should b
Chapter V1, ppisT, 42

pecoming possassed of property in the progress of the suit. , L
" 60. The former of these Seotions should contain the words * or neglect.to act,' which is
' quite as common with Native arbitrators as

either death, refusal, or incapacity, The latter
Section should, in general words, allow the
has not been completed within the period specified.

Bections so1, 505, p- 57.%5

' Jma when the award

Court 1 . within the words * gocd or sufficient cause” for nof

W]m{ll"” l‘;‘};;?;a-;\-ar&llr But if one or Lot of the parties were anxious to have the award, it wouid
4 ° - .

con;p ill;?ag an prejudice should arise from the dilatoriness of the arbitraters.

be bl 4 f this Section is much objected to. Practically, charges of misconduct

T st, clause 0 )
Gl. The first ci2 or corruption are very difficult of proof, and

are very seldom credited by the Judge to whom
the application to set aside the award is made.
e are the only charges which give a chance of sctting aside the award, or
make them much more comamon than they would otherwise be, and the

harges makes respectable men uuwilling to arbitrate. In
ht not tp stand if corruption or misconduct can be proved. But
Jeration does not produce more evil

Soction 512, PP 48, 54

But the fact that thes
ving 118 operation,

pronanility of being exposed !

bt, an award oug

ry, 10 , ; .
theord: ﬁbmﬁvi\etb&*inqmcncc“tb% clause under consl

ivis very de
than it prevents.

2. The Appellate Court ought also to have the power which is possesscd by the origiral

Court under Scction 110, of adding sgeb parties
o ¢
ot included in the original suit as 1t may be

Beotion 544, PP 37, 42. | 7‘ l .
. . - naecesnlyv to i()fn, for the pﬁrpm Offuuyad

finabs 3 alt mattets in, i

latter clause of £ Section p uyho b 10-
andum of objections in a wuisw ;an
he wowld be in if he toak his obje N &

balle. Not onlv bas he to vay for a stamp,

e
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. but under Section 534 he is precluded from taking any other objections than those which are cona
tained in the Memorandum without the leave of the Court. It may safely be assumed then tbat
no such Memorandum will ever be put in. The Governor in Council is of opinion that no objecs

! tions should be allowed unless they arc tendered in writing, at least oue week before the day
2 fixed for the hearing of the anpeal. Such objections constitute a cross appeal, and both for the
information of the Judge wio is to try the case, and in fairness to the opposite party, due notice

should be given that such a cross apgeal is intended. ' v

64, The Madras High Court has ruled that the time occupied in the application for a
review of judgment, and in the disposal of that

Bection 586. applicaiion, i3 to be excluded from the time

allowed for appeal. This seems advisable,

otherwise it would be necessary in order to save the appeal time to carry on both proceedings
simultangously, although the success of the review petition might render the special appeal use-
less. It would be well to incorporate this rule in Section 586. It is to be remembered that the
pendency of the special appcal does not dispense with the necessity for review, since on special
appeal the suitor must accept all findings of fact against him, however, erroneous and absurd

they may be, while such errors in the regular appoal may be corrected on review.

65. This Section excludes an application for review in cases where the decision, whether
original oron appesl, is final. That is, in cases

Section 617, p. 42. where no other tribunal can correct the Judge,

if he is wrong, he is forbidden to correct hima

self. This seems to the Governor in Council to be inwises It may be that cases will not often
arise in which a Judge, who is secure fron an uppezal against his judgment, will still bo of
opiuion that his decision was unsound. I3ut the case may arise, and as the Code is now worded,
if the Judge found out the very day after he had pronounced his decision that he had fallen into

an error, it would be impossible for him to correct it.

(Here enter letter to the Government of Jndia, No. 16, dated 17th Jauuary 18€5)

(True Extract).

Asst. Sccretary to Covernment,
Legisiative Department.

To the Honorable the Chief Justice and Judges of the High Court.
» Civil Judge of

» Judge of the Court of Small Caunses at ﬁi /‘,W' i
» dJudicial Depaftment,. M a 6‘7 W / / i

» Revenue Department,

» Advocate Genera

!/#ﬁ N 2 _Alorravitec //-I;(! 277 4 .a/rn' %’/,,,,,,‘
Mervsio el ;, At Gitidl Cvil Mooty e of Ty ny affomb..
Goact {7, At X ory By, Jo‘o(/ o off M it of e,
a&r 7 mf-.«( v /. l vt Ay /n,é/ Lo

YR | o e %/ﬂl‘t«-/ﬁum%n.v
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