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Proceedings of the Madras G ovérnment, Jud;'c;al Department,
22nd February 1865.

Read the following papers :~—

No. 190. From P. GRANT, Esq., Magistrate of Coimbatore, to the Honorable
A. J. ARBUTHNOT, Chief Secretary to Government, Fort Saint George ;
dated Metapolliem, 30th January 1865, No. 10. o

With reference to the Order of Government, No. 10, dated 4th January 1865

I beg to forward copy of a letter addressed to me by Licutenant Colonel Yountr, ‘
Joint Magistrate of Wellington. The chief point in it which requires the decisisr’l
of Government is the answer to the question which forms the latter clause of para-
graph 6 ; viz., Is a complainant in a breach of contract case, under Act X111 of 1858
required to pay any sum in excess of the Proccss Fee required by Act I1IT of 1863 ;
If not, and I do not see that he can be legally called on to pay these expenscs, they
will naturqlly fall on Governmert—a proceeding likely to entail a considerable expen-

-~ diture of public money, but which I imagine was never contemplated, when Act XIIT |
of 1859 was passed. Many planters enter into contracts with coolies in distant

f, parts of the country, and pay their rail and road expenses to the estates. Under
) these circumstances, the coolies are liable to be dealt with under Section 492 of the |
Penal Code, for breach of contract, and Government, I conclude, would have to pay/

all cxpenses attending their arrest and transit to the Magistrate’s Court. This point,

howover, should be finally decided for future guidance.

From Licutenant Colonel F. YOUNG, Joint Magistrate of Wellington and Coonoor, to
P. GRANT, Esq., District Magistrate, Coimbatore ; dated Wellington, 11th January

1865, No. 12.
With reference to the Order of Government, No. 10, of the 4th instant, and which, as it at

present stands, is likely to mislead Magistrates, from the fact of the order having been passed on
an incomplete version of the case, I have the honor to offer the following statement, for subuwmis

sion to Government.
2. Last November, the late Mr. Newell preferred a complaint of breach of contract against "

six of his coolies, whom he had advanced money to—brought up by rail at a considerable expense
' —had contracted in writing to serve him for one year as laborers, but had only remained with him
§ fora fow days—and then, without any ill-treatment, had absconded. Doubtless they obtained

service at higher wages on some other coffee estate, as they have not returned to Madras, their
‘ ]

native place.

. .
; 3, ltis quostionable as to whether the coolies, from the above act, did not render themselves

liable to a charge of cheating,” but which could only have been asceitained from after inquiry.
: The case, howevcr, was clearly one of breach of contract, under Section 492, Indian Penal Code
i 4, The late Mr. Newell, wishing if possible to re-gain their services, paid the Process Fee'
by Act 11T of 1863, and the complaint was recorded as one under Act X1II of 1859 :
11 here observe that the advantage thereby desirable would be that the Court (at the
option of the complainant) might either require the defendant to perform the work, as agreed upon,
‘ return the advance received, or such portion as the Court deemed reasonable, or give security for
f the performance of the work ; whereas under the Penal Code, punishment, and not performance,
is the only alternative.

5. T acted as stated in paragraph 2 of the letter from the Commissioner of Police to the
Chief Secretary to Government, and on the receipt of his reply, requiring process servers to be |
sent, provided with funds to meet the expenses of the transit and dieting of the defendants, |
I forwarded a copy to the late Mr. Newell, who, having already paid the Process Fee required by |
Act I1I of 1863, and having been put to a considerable expense in bringing up the coolies from

required
and I wi
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Madras, did not wish to risk more money,
the coolies to be punished under the Pen
accordingly, when forwarding fresh warrant
bim “ that My, Newell was averse to pro
the defendants,” g5 will be observed from t

6. Paragraph 3 of the Commissioner”
Pose that the late Mr. Newel] objected to p
upon this point the whole referen
€ase, under Act XIII of 1859
Act IT of 1863 ?

he copy of my letter annexed.

——

From Lieutenant Colonel F. YOUNG, Joint
nant Colonel W. J. WILSON, ¢o

25:th November 1864, No. 327,
Adverting to your letter,
Mr. Newell is averse to the €xpensc attendant on providi
expenses of the defendants, and, instead of having them
to be tried under Section 417 or 492, Indian Peng| Cod

transmit fresh warrants, and request that you will retur
No. 319, of the iGth instant,

(True Copy). :
(Signed) T. YOUNG,
Teiint ]lfug Tetoale of

Wellington and Coongor.
{True Copy). :

(Signed) P. GRANT,
Magistrate

Referred to the Advocate General, for his opinion,

Forr Sarnt GEorgr, (Signed) A. J, ARBUTHNOT,
14¢% February 1865. Chief Secretary.

No.191.  From J. R. BOYSON » Esq., Government Solicitor, Madras, to the
Honorable A. J. ARBUTHN OT, Chief Secretdry to G
Saint George ; dated Madras, 20th February 1865, No. 83.
I have the henor to acknowledge the order of Government, noted in the margin,
(with its enclosure) requesting the Advo-
Dated 14th February 1865, and made on letter from Magia-

cate General’s opinion as to the liabilit
trate of Coimbatore o Government, of §0th Junuary 1563, . p y
No.10. * of a complainant in a case of breach of

contract, under Act XIII of 1859, for
payment of any expense beyond the Process Feo required by Act I1I of 1863,
2. 1 submitted the matter for the consideration of the Advocate General,
with whom I have also conferred ; and
3. I now forwarded a copy of his opinion, and return the order and enclosuro
above noted. .

€OPY—OPINION,
It secms to me quite clear that, under the Madras Act IIT of 1863, no more can be demanded
thaz the one Rupee provided for in Section 2. All other charges incidental to bringing the defend-

S

Proceedings ;>f the }l} adras Government, Judicial Department,
(o] .
22nd February 1865.

and, under thege circumstances, stated that he wished
al Code, as an example to his other workmen ; and,
S to the Commissioner of Police, 1 distinctly informed
viding funds for the dieting and transig expenses of

8 letter must doubtless have led Government to- sup-
ay the Process Fee, viz., one Rupee for each case, and
co depends ; namely, Is a complaint in a breach of contract
» required 1o pay any sum in excess of the Process Fee required by.

Magistrate of Wellington and Coonoor, to Lieute-
mmnissioner of Police, Madras ; dated Wellington,

No. 600, of the 18:h instant, I have the honor to inform you that
ng funds for the subsistence ang transig
tried under Act XI11 of 1859, wishes them
e. Under these circumstances, | beg to
o those forwarded with my letter,

ovcrnment, Fort

t, just as in the ordinary case of bring-

ai st be borne by the Government, j :

ont Leforo e Ma;.‘rns(tln:t;tlxl::sses under Criminal process, and just as they were borne when the

i risoners v

o _“P ’ ted the warrants under Act XIII of 1859. dor Auts X111 of 1850

Police execl} is difference between criminal process, and process un e?' cts Lof I
n lherfIlIS f 1863 ;—that, the former, is issued in the administration of public Justxf:e,

end M:: rai‘A:t[air]yochargez:ble to the public purse; while the latter is simply to enable an in-

and is therefor

: iva ivil contracts. )
dividual tIo enfoll-;eslcl;ic;:;;vﬂlt; :;vbeen contemplated that the public should have to pay for the
3. It cou

relicf of the ind.ividual; Act III of 1863 appears to contemplate a sort of si.nking fun(.!, which

4, Sectlcfn 2 oeircumStanCess suffice to cover all the cost of process serving, as for instance
would, }:m((lle; orli;:;rzontract"r lives in the immediate neighbourhood of the complainant and the
when the defau

Magistrate-h however, he has run away to a distance, one Rupee is manifestly inadequate to pay
5. When, however,

for serving him. L how the Act works. If such cases as that under review are exceptional,
6. 1 do not know

; interference. ) )
probably there is no n:::yoi}l:ve;nment finds itself called on to pay considerably in excess of tll;e
b ”} f,tog :,h:d::nsecti«;n 2, it will remain to be considered whether recourse should net be
sums collecte on <,
solati the matter.
bad to further iegislution I e (Signed) J. B. NORTON,
Advocate General.
e Copy).
e P Signed J. R. BOYSON,

- Government Solicitor.
18th February 1865.

192 OrDER THEREON, 22nd February 1865, No. 285.
No. 192.

i veral Magistrates. . .
Communga:int;x:ﬁ: i:j;ll be prepared to consider the expediency of amendmi
0

2. T11063 should it appear that the payments made- by Gov'ernment excehe.
Act 1 'Of - d’er Scction 2 of the Aet. The several Magistrates will report on this
th? recej'lt)ltlslirflercnce to the working of the Act during the year 1864. )
potnt, (True Extract).

' A. J. ARBUTHNOT,

. Chief Secrelary.

L J

To the Magistrate of

Government Solicitor.
b2 4

Exd- Ja II. BUI'BS'



![
il
|
;

1

[i

8,

e

Proceedings of thic Madras uocernment, Judicial Department,
Ath Janunry 1865,

S e e et e e e e e ey

.,

ot el wvdbaowly, commissioner of Police,

- ARBUTHNOT, Chief Secretary to Government,
Fort Baint George; dated Madras, 6th December 1864, No. 119.

I have the honor to report that, on the 18th ultimo, I reccived six warrants

from the Joint Magistrate of Wellington, for the apprehension, under the provisions

of Act V1T - F 1SR efeemtafe e charged with breach of contract at Kota-

"rom 1.

(Y"H‘Y" N

‘ _ the Magistrate to Act III of 1863, passed by the Madras
Government, and requested that persons might be sent here to execute the warrants,
duly provided with funds ¢ the expense of the transit and dieting of the pri-

goners - the same tue, stated that the pers. nt should ; very

assistance 11 iny power. - |
3. On the 2Gth idem, the Magistratc ... e wcu wavesu sot of warrants against

Irawn up under the Penal Code, for ¢ cheating” and for  breach

the san. | _ and
of contract. ason th: ‘mplainant, My, Newill, wished to alter
‘the charge, being aver- which would 1 rred by proceeding

under Act XIII of 1859. |
4. S8hould a similar course be pursued by other Maglstrates, the provisions of

" Act TIT of 1863 will be rendered nugatory, and the Polico considerably embarrass-

cd by the number of warrants they may be called upon to exccute. For cxample,

in the mont: wer tha arrants, under the Contract Act of
1859, were sent here from Kurnool at one time. _
o circumstances, I have deemed to submit the
matwl. ; [ G & B -

Re! ument Solicitor, for the opiniontf the Advocate General,

F‘OR" (Signed) -‘1- JA- ARBUTImOT’

12tk D 7 Chief Secyetary.

. ‘, JOYSON, Isq., Government Solicitor, Madeoo 0 e
Lionorable ARBUTHNOT, Chief Secretary to Goy at, Fort

Saint George ; uuted 16th December 1864, No. 641.

[ T T daelmacloles e Order of Govemment, noted in the
margin, relative to proceedings evidently
ot taken for the purpose of avoiding the
P expense of proceeding under A YIII
of 1859.
L submitied ~ideration of the Advocate General, with
whom 1 have alse ~ '
2 Tnowf. o nted.
COPX—OPINION.
T think tiie Joint M ....... of Wellington is not justified in the course he has pursued,

2, The Legislature of Madras has passed an Act, expressly to relicve the Police from the
labor of serving process, under Act X111 of 1859,
3. The object of the o~ " -n by the Joint Magistrate in this case is transparent : and,

indeed, it is avowed to be to J0-by to the Madras Legislative Act IIT of 1863.
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Proceedings of the Madras Government, Judicial Depariment, ' §\ N X \% x § § ’%\i‘ A
. S | ~
Ath Jaruary 1865, (Q"\ o NN '§ o~ £ X %g N\ 3\‘\/ I \g
Nay v 22 N8N vl
. iy S N o s I YA
1. It is stated that Mr. Newill, the complainant, wished vo. aticr the s ne aad W\ N & N Y N § § \\é\) N \lg
ascerbained that serving process on a charge of breach of contract would be oo . with some l o' Q e %g % © A \‘K‘ ) § § QA\\N Q .
expense. But even this is not done ; for the old charge of contract breach remains, while the | . ’\ § 3 \y ,&’\x\, o Xf@ \\§ ’QS N
charge of cheating, is merely tacked on;so- that when the partics accused are brought up under %\ - § ‘ N Q* X }\\\t{: Q \\;k
the charge of cheating, without expense by the Police, the charge of breach of contract may be ‘ % @\& % % D § < \\\* é\
proceeded with., The least to have Lieoo ~evrnind o] Lave Leon the entire withdrawal of the (SN \E% o 8 é‘! 3 X RS S
charge of breach of contreet. . \\; N & Y Q: N N N 3 §
5. But it is not because the complainant varies his charge that the Magistrate is to do so Y N ‘ N ,\QE‘ \A~§ ﬁ\t\\gﬂ \ §
likewise. Itis his duty to decide whether the charge preferred can be sustained, in the shape in _ : \ _ é\g U 6\(. RS ; A
which it is brought before him; and if not. au! tha acensation properly falls under some other | N - T (= o) & : . 2,22 4 £s-
head of law, to bring it under that head. L P it """;:j 'J. E/f"d/w! - €u47
G. The facts of the present case are nut before me, and 1 - ‘herefore, say whether a — : C; T 7 o ‘7c67
charge of cheating could be sustainel. . | \S~
7. It may, at least, be surmised ... .o .. aviginally | iised by the i | J\\)\‘ ;f
b 5 S ‘

v

2
]
\

Magistrate, is the true one, and the only one which the facts ean suppert, especially when the
object of the additional charge is openly avowe !

8. T am of opinion that the Magistrate ought not to huve
charge, the object of which was to enable the plaiatiff to avoid expense cash upon him by the
law, and to throw upon the Police laboss, from which the Legislat . expressly exempted

suncuonc the change of

them.
0. It appears to me that, in all probabuiity, there 1sno growns, v poeocit instance, fora

- /

charge of cbeating. To substantiate that, it must be proved that of the {ime when the accused ‘ T. : "
entered into the contract, they had the full intention to obtain purely false prefcu- - M ‘? / //0//?
ces, and that their) re blind to induce the complainant to part with his cash. ‘ ~ % et
Inall probability the only evidence of this is the actual breach of the contract, whick as Mr. i A f
Mayne most forcibly observes, in his comment on Section 417 of the Indian Penal Code, is not :
even primé facie evidence of any original fraudulent intention. 'i

10. The law providing for breach of contract avoids all thi ssumes that the confruct
was entered into in good faith, and provides a remedy for cases 1u wuich thereisa breack of
contract, not legally justifiable, and, in the view of law, thercfore frandule .

11, Jfile course adented by the Joint Magistrate in the pre allowed,
the results Wilson points out, and the Mad:. " See-
tion 1, probability be a meve de-” 7 ' .
1441 Decembar 1864

kY BN
o
i Dy [ ]
ORDER TII! Luary i o

’l‘.‘w (rovernor in Council directs that ¢ i JPApers poconnnuiteled s
the I\Iagistrate Of Coh‘nbato,: R e 4 (rn;l]ﬂl'\("(‘. Of fh(? .TOint 4
Magistrate of Wellingtor

N o~ R AL "f Distri(,tS, !
ﬂlld 1 pﬁ”r’.(-

KBULHINOT,
VAIPN v’o""“i‘z’d)‘y.
R

To th
E‘,
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