- 36,R.0. 1—39,000--16-10-29,

F e
Al e g

b e
B P AT N LR %
- ACTIRY G5 RN AR

35 Ao

¥ e T e
7 B AN )
%

i TR
o EA T g
e

2 e A
e i it S

AR RS Sk
Al e

o s g S, ; o 4= e 2 e
5 ¥ s ok 3 ST 1 Sameeh i s yERS S R e e
= " AT

S TR 2
< A=

e, o
e i VT e
53

q : p : ; v
A Al AN g RS b Wi e 2 o
s -EGarts ok R

= * e N 3 = g x - S0 L s :
+ brdudpiel Al Y ¥y i o 5 e R Sy 0 e X B¥: o ;;:.v»., gt
e ) Pciotey ¥

g Syl
A

- et et
ReAAM LA

5
SELNETY
AP B

AR e
WP TE L SR
Rt e Ll




AAT L

Proceedings of the Madras Government, Judicial Department,
6th Junuary 1863.
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No. 26. Read the following letter from the Honorable J. B, NORTON, Advocate
General, to the Honorable A. J. ARBUTHNOT, Chief Secretary to
Government, Fort Saint George ; dated Madras, 19th December 1864.

For the information of His Excellency the Governor in Couneil, Ihave the
honor to report upon a case in part heard by the High Court on its Original Side on
the 29th and 30th November last, No. 253 of 1864, Shak Buddeen Khan Cabullee
v. C. C. Streemom Teruvengada Mooneapash Ramoonojah Dasen (whom it will be
convenient to call by his better known designation of Streemom) the Right Honor-
able the Secrctary of State, and mysclf as Advocate General of Madras.

2. The plaintiff is an Affghan describing himself as a Merchant, but who, I
believe, originally eame to Madras with some horses from Cabul. The lst defendant
shortly after his attaining his age in 1859 was by the late Supreme Court’s decree
of the 7th September 1859 (confirming the Master’s Report, dated 29th August
1859) appointed Receiver and a proper person to manage certain charities founded
by one of his ancestors, the due administration of which had formed the subject of
an Equity suit wherein the Honorable Eust India Company were plaintiffs, and the
Iate C. 8. Streenevassa Pillay and others defendants.

3. The charitics were four in number.

1st.—A Choultry at Comaleswara Covil (at the back of Messrs. Richardson’s

late shop.)

2nd —A Choultry at Sydapet.

3rd.—A Choultry at Jumboo Casaveram (near Trlchmopo 1y.)

4¢h.—A Choultry at Pootoor (near Naggery.) e

4. By his Report of the 20th July 1859, the Master found that the Choultry at
Comaleswara Covil having been taken by the Government for public purposes, a
house, Nos. 30 and 202 Naga[mh Moodelly Street, suitable for a Choultry was then
for sale, and might Le purchased for Rupees 3100 ; that Rupees 1200 vsould put the

Sydapet Choultry in repair; 500 Rupees that at Jumboo Casaveram : agpd Rupees |

215-9-5 that at Pootoor.
" 5. Independently of the sum of 20,000 Pagodas dedicated to the charities and

secured, there were available at the date of the Master’s Report a sum of 4269
Rupees invested in Company’s papers and accumulations of interest to the amount of
Rupees 3697-8-7.

6. 'The Master found that the securities for 4269 Rupees ought to be sold,
and that the proceeds, together with the Rupees 3697-8-7 (interest), should be applied

1st.—In payment of costs.
9nd.—In the purchase of the house in Nagapah Moodelly Street.
3rd.—In repairing the several Choultries.

7. The Court confirmed this decree on the 8th August 1859, and on Streemonn
being appointed Receiver, the whole of the two last mentioned funds passed into
his hands.

8. Whether he ever laid out any of the monies he received as above, or the
interest of the charity funds (Rupees 466-10-8), which he received monthly from
the Bank of Madras, does not appear, but it is certain that he forthwith commenced
a career of lavish extravagance which very shortly led to his being reduced to a
state of hopeless embarrassment and insolvency, and it is beyond all question that
he systematically and continually pledged in advance for his private use his drafts
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2 Proceedings of the Madras overnment,ﬂ Judicial Depariment;
6th January 1865. '

on the Bank of Madras for the monthly interest accruing due, and long before 1t
had accrued.

9. Out of these transactions arose the present plaintiff's claim. His case was,
that he l.md been at various times applied to by Streemom for money requifed for
the repairs of the Choultries at Sydapet and Pootoor ; that he had personally inspect-
ed the buildings, ascertained their condition, and that the money he had advanced
had all been economically laid out in repairs, payment of wages, and distribution
of rice to the poor. ,

10.  His claim amounted to 12,600 Rupees which he made out as follows

On September 3rd, 1862.—Rupees 4666-10-8 for which he received from Stree-
mom 10 monthly bills or receipts for Rupees 466-10-8 each on the Bank of Madras
together with an instrument acknowledging the loan and describing it as COntmcted,
for charity purposes.

11. These receipts covered the 10 months f
1 : dls

Octohos 1801 rom 1st January 1864 to 3lst

; ¥

12.  On the 19th May 1863 a similar transaction took piw .. sue wnount
then. stated to be advanced amounted to Rupees 1866-10-8, for which the plaintiff
rece.xved four more monthly bills commencing with the 1st November 1864 and
ending 1st February 1865.

13. It turned out that no bill had been given for the month of November ; but
two for December, which was attributed to a ¢ hand mistake.” ’

14: The third transaction was on the 14th July 1863, when 1400 Rupces
were said to have heen advanced and three bills given from M’arch to May 1865.

_ 1‘5. 'The fourth and last transaction was on the 4th August 1863, when the
plaintiff said he advanced a sum of Rupees 4666-10-8, for which he received ten
bills from May 1865 to March 1866.

16. But here one bill was wanting, a fact which could not be accouut’
but which s®ffices to show the reckless character of the dealings.

17. Tt appeared in evidence that the plaintifi had been lending money fo the
d.efendant Streemom for some time previously to the first of these alleged transac-
tions, that is to say before the 3rd September 1862, and that none of his previous
loans were for charity purposes, notwithstanding which Streemom had continuously
pledged with the plaintiff his monthly charity receipts as a security for r - ment
of his private loans.

18. Further, the plaintiff admitted that he had received from the Bank the
W}l(?le of the money payable on such rcecipts up to the date of the 1st of those on
which he now sued, that is to say, up to the end of 1863.

‘ 19. A more audacious attempt than that of the plaiutiff to fix the chariues
w11311 the burthen of the trustees private debt has never come within my experience.
Tt is manifest that when, upon the advice of my predecessor, the Bank declined to
honor any more of Strecmom’s Bills, the plaintiff got up his present story of the
money having heen lent for the charities, and there can be no doubt that the whole
of the transactions, both before and after the 3rd September 1862, were of one and
the same character. ’

20. Thereare several curious coincidences to be drawn in respect to the four
sums sued for. One and all exactly correspond with the precise amount of the bills
pledged for them respectively ; so that the money required for charity purposes on

.
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eucin occasion was exactly that £ Which the bills were then given. Again it is
curious that in Septemnber 1862 and August 1863, the charities should require pre-
ciscly the same amount, Rupees 4666-10-8 ; nor will it be forgotten that the precise
amount of repairs necessary at each Choultry had been ascertained by the Master in
1859 ; that the repairs were comparatively trifling, and that Streemom had received,
on his appointment, ample funds to put all in thorough repair.

91. The plaintiff swore that the principal repairs were at the Choultry at
Sydapet : the rest of the money he represented as being required for Pootoor.

99. Tlewas of course obliged to call the defendant Streemom, who has for
some months been in Jail on account of his inability to render any account of his

expenditure of the Charity Funds.

93. Strecmom point blank denied the whole of the plaintiff’s case. He said
that the various amounts received by him as consideration for his instruments were
insignificant ; that he had been regularly cleaned out by the plaintiff, who in addi-
tion to the sums received by him on the bills had received about 3000 Rupees from
an estate in the hands of the Administrator Gencral, on which Streemom had a claim
to that cxtent; and that his furniture, chandeliers, sofas, &c., had all passed into
the hands of the plaintiff. In short, he revealed the ordinary course of events
between a usurious money lender and a reckless borrower. He admitted that the
whole of the money borrowed from the plaintiff was for his own private necessities,
and that nothing had been laid out on the charities. :

4. om had, however, been indticed by the plaintiff on a former occu-
sion to muke an affidavit in which he substantially adwitted the whole of the plain-
f’s caso as it was now represented. This affidavit had never been filed, or i any
way made use of in any proceeding in Court; and I can only look upon it as a
voluntary affidavit procured at the instance of the plaintiff with the object of having
a hold over Streemom.

95, Strecmon was of course confronted with his affidavit by the plaintiff’s
counscl, when ensucd the melancholy revelation of the most direct and palpable
perjury. Both his statements could mnot possibly stand ; there can be no doubt,
however, that his affidavit was false, and his testimony in the case before the Court

substantially true. |

96. After Strecmom’s evidence it was impossible that the plaintifl could
recover ; and accordingly on the morning of the 1st December, after two days’ trial,
his case was withdrawn.

97. 1 desire particularly to bring the circumstance. to the notice of His
Excellency the Governor in Council, because it furnishes a glaring illustration of a
grave defeet in the present Procedure Code, by Scction 97 of which a plaintiff is at
liberty at any time before judgment pronounced to withdraw his suit without pay-
ment of costs. 1 mneednot dwell upon the injury thus inflicted upon defendants who
are dragged into Court against their will, and after incurring heavy expense in meet-
ing the plaintifi’s case suddenly find themsclves Dburthened with all their costs
which aught legitimately to have been borne by the plailltiﬁ'.

28. 1 bolieve that this point has been brought before the Committee of the
Supreme Legislative Council at present engaged in the revision of the Code ; but it
may possibly be advisable to transmit to the Committee a copy of this report,
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raph *and the three immediately pre-

9. Inthe course of Streemow s cross-examination, I elicited facts which showed
that the plaintiff’s story of advances made for repairin
physically impossible since this portion of the charity property had actually been

sold by the Sheriff on the 194 September 1861, in satisfaction of Streemom’s private

debt, and the property put into the posscssion of the purchaser wha has ever
retained it. 'The firs¢ advance for repairs it will

been made on the §rd of September 1862,

30. The facts of this transaction are shortly thcse :—The several documents
were produced and proved. Op the 19th March 1860, Streemom mortgaged the Syda-
pet Choultry to Nagogee Row, for Rupecs 4500, Streemom subscquently redeemed
this mortgage by borrowing 6000 Rupees from one Iyaleo. Nagogee re-assigned
the property on the 7th March 1861. Streemom then mortgaged it on 13th March
1861 to the new mortgagee. In August 1861 he created a further charge of Rupecs.
1130 on the property. He was sued on the mortgage, and the Property sold by
the Sheriff on the |9th September 1861 to one Vellary the present holder. _

31 The falsity of the evidence with respect to the Choultry at Pootoor was

since
be remembered was alleged to have

Streemom. It will bo remem-

en taken for public purposes, and
that Streemom was directed to purchase a certain house iy, Nagapah Moodelly Strect

for 3100 Rupces. The purchase was made in the name of one Vurdamulley ajigs
Rutunum Pillay, a relative ang creature of his own. Thig house Strcemom subge.
quently sold to one N ursemaloo Naidoo for about 1000 Rupsees, which Streemom put

in is pocket, Nursemaloo, pulled down the house, and sold the ground to one
Narrainsawmy Naidoo who is now in Ppossession.

33. A more flagrant case of breach of a Charity trust, Hig Excéllency will

34. Upon the case being- withdrawn, the Chief Justic
had been guilty of the grossest fraud, and intimateq that if the case had taken the
ordinary course, the Court would bave direeted hipg to.be committed on g charge of
perjury. His Lordship farther observed, that Streemom had been clearly guilty of

eriminal breach of trust g a Public scrvant (Receiver appointed by the Court), and
that it was a fit case to make an example of,

cremarked that Streemom.

il probably concur. I moved to

urt, which has accordingly heen:
done. A more shameless case it is difficult to conceive, Fortunately for the ends
of Justice, it ig as easily capable of proof as it is audacious ; and I only wait for Hig

Excelloney’s instructions to take the Decessary steps for bringing Streemom to trigk
at the ensuing Sessiong,

36. I deeply regret to have to Suggest this course, beeause I have known the

effender from his childhood, and his late uncle Streenevassa Pillay was one of m

oddest frionds in this. country. But the case is g0 bad that my public duty leaves me
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Proceedings of the Madras Government, Judicial Depart-ment, 5

6th January 1865,
nmwnished I know not any case in
. § . rcafter to be prosecuted.
which an (;fwiclllmclg;lgggfz)zlff to His Il)axcollency, that beyond the puu.ishment of
Streo?;:;)m, st‘:ps ought to be taken to recover for tbe .charity its Iﬁ'ope.rty unr;:;oi)czg
sold. The Master is at prescnt employed in appointing a new .ecel.vcz'r, ? ;
ly awaiting his report, and the appointment of a person who will in urm_ ‘me, | 0
Oiy z:} e nec?\ssary action against the purchasers for the recovery .of the property.
%}: salles were, of course illégal and invz.tlid, an.d they will be ;et asxd;. S
38. Strcemom found sureties on his appointment. ].3ut z_gn a ratlc ¢ ey -riue
en of straw, and that it would be a mere waste of tlm.e and money ’ © pu ,b
n‘lcre m On this point I shall confer with the Government Solicitor to aseer tain what
;‘:z:;ect tﬁere ispof obtaining anything out of them or either of them.

. anuary 1865, No. 18.
No. ar. : iuonggcffgioeli’s Slf:tihe Ad};ocate ,General will take the neces-
The Govern.ol tituting a prosecution against C. C. Streemom rl.‘emvt"l‘lgada
sary steps for ins oials ]%asen for Criminal Breach of Trust in connection n,uf h the
Mooiu.-}apah an:iozn iJ1; the foregoing letter. A copy of the Advocate General’s !etter
Ch'?lmlzlei'ol;'e\ff;lrlcloed too the Gover?nnent of India, with reference to the defect pointed
will be

teps that may be taken by him for the recovery of the property of the charity.
eps
any P (True Extract).

Chief Steretary,
L 4
To the Advocate Generf;xl: _ ‘
Government Solicitor.

n

Legislative Department.

7

Exd. R. H. Lee.
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