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Proceedings of the Madras Gocermzz_er;t,',fudicial Departrment,
21st October 186).

No. 159. Read the following letter from the Officiating Commissioner of Police,
to the Acting Sceretary to Government, Fort Saint George; dated Madras
9th October 1865, No. 107. , _

I have the honor to submit, for the decision of Government, the question of de-
fraving the expenses of witnesses for the defence sent from the Mofussil to give evid-
ence, in trials of European British subjects, before the 1ligh Court.

3. At the August Sessious of the High Court, witnesses for the defence, as per

Arava Lutcisvan vorsas KCATING AND Leavnt. lnm‘g.m’ ap.pchCd to gi\'c CVidcncc in thc

P e cascs mentioned. They had been duly

910 10

Rumssawmgee -+ o o 0 ™t Jqoqg subpeenacd to attend and claimed thei

Rarga Dow <.

Feverend g_.,m‘fs“'_f""ff"‘“".“fi‘" k= 9512 0 CXpENSCS. The Committing Magistrates
};“l'r'."l‘;‘:ﬁ’_‘_f"-‘:: ARV $31 & had made advances to the witnesses, and
:‘\,‘ﬂ‘i"‘“"fj:‘;:-u-m o o o > included their names in the list forward-
Bhadayappen v e ee 0ttt T 1442 ed. Iascertaingdﬁ'omthcofﬁccl'{ocords

Meriimmall e e e . i
that charges for defence witnesses had

oceasionally been paid, though the-elaim would not appear to Lave been made as a
matter of course in all cascs. Having, therefore, verbally communicated with tbo
Government Solicitor on thic subjeet, and taking into consideration the broad word-
ing of Procecdings of Government, No. 1137, of 7th Scptember 1863, which spcaks
of © pm.-:ecutdrs and witnesses” generally, 1 defraycd the expensces of these wilnesscss
there being no time for reference. ' :

3. Dut thinking it advisable to place the question beyond doubt, I submitted
it to the Law officers of the Crown, and enclose a copy of the opinion given.

+. 1t will bo scen that the Advocate General considers that the Government
are not legally hound to pay such expenses, and further that the Procecdings of

Government quoted refer only to prosccutors and witnesses for the prosccution.

This opinion will bar payment to dofence witnesses in future.  But I would submit,

for the consideration of Ciovernment, that the payment of suclt witnesses in certain
cases would seem to accord with the general principles of the administration of jus-
tice. Scction 438 of the ('ode of Criminal Procedure leaves this maticr to the dis-
cretion of the Court of Sessions in the Mofussil, and there would scem no reuson why
the same principle dhould not be extended to trials before the Tligh Court. The
Logislatwre provides that European Briti=h Subjeets shall be tricd by the 1igh Court
only, but if the indigence of the defendant and his witnesses should prevent tho
latter from proceeding to the Presidency o give evidence, thien the privilege ac-
corded to the azcused might be turned into o downright calumity.

5. 1, therefure, venture to suzgest that a discretion should be accorded to Com-
mitting Magistrates in {his matter, and that, whenever they may decm 1t necessary
in the inferests of justice, they should have power to add defence, witnesses to tho
list of those whose expenses are to be defrayed by the Commissioncer of Police.
The decision cannot well rest with the Supcrior Court (as in Scetion 438, Criminal
Procedure Code), since indigent witnesses must reccive an advance beforo they
can start on a long journey from distant Districts.

6. 1 may mention that in the case of Chinnasawmy zersus Bake, the defen-
dant was said to be a weolthy man, and some of the witnesses were cited to givo
evidonce ou apparcutly trivial points. A defendant might produce such witnesses
at his own expcnse.




Proceedings of the Madras Government, Judicial Department,
21st Qctober 1865.

COPY—OPINION.

I do not think that the Government js under any v
prisoner’s witnesscs, whea the trial of such
Original Side.

2. In the up-country Courts, such payment is lc
sions. Section 438 of the Criminal Procedure Code is
payment of the reasonable expzuses of any witness attending for the purpose of a trial, whether
sach wituess be for the defence or the Crowr,

3. Dat the Criminal Procedure Code docs not extend to Madras. The High Court, in the
trial of Criminal offences, in its Original Sig

¢, is still guided and governed by the old Procedure
of the late Supreme Court, except in so far gs such Proccdure has bLeen altered by Special Acts

of the Legislature as to Juries, &e.

t. Tie Proceedings of Government, No. 1337, of Tth September 1863, T have always under-
stood to refer only ta prosecutors and witnesses for the prosecution. The practice of the Ciown
Oflice has always been, since | can recollect it, to furnjsh any witness for the defence with a Cer-
tifizate of his atteudance and examination, upon his applring for it.  Whether tho Commissioner
of Police or other authority hag been in the habit of paying such witresses their expenses upon
presentation of the certificate, I cannot say. This the Officiating Commissioner cf Police can
ascertain.  In my opinion, the Government is not bound to pay such witnesscs.

15th September 1863, (Sizued) J.B. NORTOY,
' Adracate Qeneral,

(Signed) J.R. BOYSON,

Gorcrament Solicilor.
No. 160. Orprr THEREON, 21st October 1865, No, 1504,

The Government are of opinion that, uuder Scetions £27 aud 298 of the Code
of Criminal Procedure, the Comumitt;,

sal liability to defray the charges of. a
prisoner takes place Lefore the High Court on its

large enough in its terms to justify tho

(Truc Copy).

e Magistrates are hound to mako primary pro-
vision for the expense of procuring the attendance of uny witnesses for the defonce
whose evidence they are satisfiod is materially necessary 5 but, under the cireum-
stances stated in paragraph 6 of Captain Hearn's letter, the Government consider
that ho ight with propriety have awaited an answer to his reference hefore paying

Rupees 270 on account of Government, for the cxpensces of the witnesses cited by a
‘“ wealthy” defendant,

2. Adverting to the state
“ witnesses were cited to give
in Council resolves to ¢

ment made in the same paragraph, that “soine of the
cevidence on apparently trivial points,” the Governor
all upon the Magistrate who committed the case, 1o explain
why he did not strictly apply tho Provisions of Scetion 228 of the Code of Criminal
Procctlltre, and require the defendaut to deposit the neeess
‘expenses of the witnesses in (fucstion,

. 3. Looking to the ereasing frequeney of commitments to tho Iligh Court,
the Governor in Council directs th

al the Cmmnilting §)
furnish the Commissioner of Police with

Position in life of tho witnesses for the
the Commissioner of Police muay e
travelling and other allowan
Proceedings will be ace

ary amount to defray the

ficer shall on cach oceasion

a Memorandum stating the condition and

prosecution and tho defence, in order that

able satisfuctorily to detormine at what ratea

ces shall be cranted to thcm-‘scvcm‘.ly. Copies of theso

ordingly communicated to all Magistrates of Districts.
(True Extract),

dcling Secretary tv Government,
To the Commissioncr of Police, Madras.

»  Magistrate of
Exd. J, H, Burns,

ft to the dizcretion of the Court of Scs*
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PROCL'EDING’S of the MADRAS GOVERNMENT.
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