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Proceedings of the Madras Government, Judicial Department,
28tk September 1865,

No. 315. Read the following letter from J. GRAHAM, Esq., Officiating Advo-
cate General, Calcutta, to the Under Secretary to the Government of
India ; dated Calcutta, 19th August 1865, :

Inreply to your letter, No. 865, of 10th instant, with enclosures (herewith re-
turned), I have the honor to state that the point is one which turns entirely upon the
meaning of the words “ made punishable by the Code,” in the definition of ** offence.”
in the 40th Section of the Penal Code, ?

2. The expression isambiguous as to the words  made” and “ by”. Tt may
either mean in an active sense expressly made punishable in the words of the
Code itself, or it may mean also made in the sense of rendered or treated as punish-
able by the Code. I think the latter is not-only the reasonable construction, but
also the correct interpretation, of the expression in the Code taken as a whole. ,

3. I understand the subject of the Penal Code to comprehend all offences,
As to certain of them, the Code contains express detailed provisions. As to the rest
it is assumed that some local or special laws already sufficiently deal with them :
and the Code, in effect, though not in words, treats those laws asa part of its OWn,
system. Offences under local and special laws are thus also in asense made punish-
able by (though not in the terms of) the Code. The Code, purporting to deal with
the whole category of offences, recognizes the binding force of those laws by neces-
sary implication, and directs that they shall be observed as theretofore,

4, Thismay scem a strained interpretation, but the point raised is itself
hypertechnical, and Courts would not willingly entertain it. If constrained to do so
I think they would be astute to reject it, seeing that there can be no doubt Whateve;

as to the true reason and sense of the matter.

——

No. 1725,

Copy forwarded to the Government of Fort Saint George, with reference to
letter therefrom, No. 974, dated 13th July.
s (By Order).

(Signed) A. P. HOWELL, -

Sivra, HoME DEPARTMENT,
Under Secy. to the Govt, of India,

6th September 1865.
No. 3186. ORDER THEREON, 28th September 1865, No. 1406, '
Resolved that the foregoing paper, with the previous correspondence on the
Sl S ML 16 N B S0k, subject, as contained in the Proceedings
n sy s S of G‘overnment noted in the margin, be
¥ 3 }iﬂ? e ;: i furmsh.ed. to all D.Iagistrates of Districts’
for their information and guidance,

(True Extract):

L

To the Magistrate of Acting Secretary to Government.
with correspondence.
Inspector General of Police,
with correspondence.
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: ”1""1'oceedings of the Madras Government, Judicial Department,
RTth April 1864,

Read the following papers :—

No. 289. From L.C. INNES, Esq., Session J udge of Ootacamund, to the
; Honorable A.J. ARBUTHNOT, Chief Secretary to Government, Judi-
cial Department, Fort Saint George ; dated Ootacamund; 16th April 1864,

No. 86.

I have the honor to point out what appears to me to be a serious defect in the
Indian Penal Code, and which was brought to my notice by Captain Weldon,
Superintendent of Police of the Coimbatore Distriet.

9. Scetion 224 provides that “ whoever intentionally offers any resistance or
“ illegal obstruction to the lawful apprehension of himself for any offence with
¢ which he is charged, or of which he has been conwicted, or escapes or attempts
“ to escape from any custody in which he is lawfully detained for any such offence,

¢ shall be punished, &c.”

3. Substituting for the word “ offence” the definition of the meaning of that
word as given in Section 40, the provisions run as follows :—* Whoever intention-
“ ally offers any resistance or illegal obstruction to the lawful apprehension of him-
“ self for anything made punishable by this Code with which he is charged, or of which
“ he has been convicted, or escapes or attempts to escape from any custody in which
“ he is lawfully detained for any such thing made punishable under this Code, shall be
¢ punished, &e.” :

4. It is provided in Section 5 that  the Act (Indian Penal Code) is nof in.
tended to repeal, vary, suspend or affect” the provisions of certain other laws which
it specifies, or the provisions of any special or local law: but this does not render
offences against such other laws punishable under the Indian Penal Code. Conse-
quently such offences cannot be within the meaning of Section 224 ; and an escape
by a person in custody under a charge or after conviction of an offence punishablo
under a special or local law, as for instance by an officer of the Postal Department
for fraudulent appropriation of a letter (Section 50, Act XVII of 1854), would not
be punishable under this Section.

5. The former laws (Regulation VI of 1822, Section 5; Clauses 2 and 3,
Madras, and Regulation XII of 1818, Bengal) under which escape from lawful cus.
tody was punishable, have b.een repealed and no other has been substituted but Sec-
tion 224 of the Indian Penal Code, which, as above shown, is inoperative except as
to escapes by persons under charges of acts or illegal omissions punishable under
the Indian Penal Code,

———

Referred to the Advocate General for his opinion.

Forr SAINT GEORGE, (Signed) A.J, ARBUTHN oT,
204 April 1864, Chief Secretary,
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Pmmm‘h of W.Madmc Gmrmt Judicial Department
2Tth Apnt 1864. |

No. 290. From J. R BOYSON, Esq., G’ovemment Solicitor, Madras, to the
Honorable A. J. ABBUTHNOT Chief Secretary to Government, Fort

 Saint George ; dated Madras, 23rd April 1864, No. 203.

1 have the honor to ackpowladge fhe Order of Govemment noted in the mar-

-

Datod 20th April 1864, and made upon letter gin, relative to” the meaning of Bgcuon :
: | “gon als?vlg! of Ootaeamund  to Government of 1 gué"qf the Indum MI Code. :

*mm m suggested to tho chim e
m t aﬁmm concarred in by the J%
ode says, that * the word" offence * dﬂ“ :
' ti\i‘Codo i but it does not say that
codo,on the contrary, Seotion
ndw the Indian Penal -
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Proceedings of the Madras vaernment, Judicial Departmené;”
17th September 1864,

e

No. 110. Read the following letter from E. C. BAYLEY, Esq., Secretary to
the Government of India, to J. D. SIM, Esq., Secretary to the Govern-
ment of Fort Saint George ; dated Simla, 22nd August 1864, No. 2153.

Home Department.
Jndiciale

In acknowledging the receipt of your letter, No. 1040, dated the 12th ultimo,
with enclosures, relative to the construction of Section 224 of the Penal Code, or the
Section which makes escape from legal custody punishable, I am directed to observe
that the point is one of importance and that the Governor General in Council ix
glad to have Lad his attention drawn to it.

9. The Governor General in Council, however, is not altogether satisfied that
the construction of the Sessions J udge of Ootacamund and the Advocate General of
Madras is correct. Without pronouncing a confident opinion the Governor General
in Council is inclined to think that in the definition clause ‘‘a thing made punish-
able by this Code’ may be taken to include “a thing recognized as punishable by
this Code,” and that this view is to be preferred to a construction inconsistent with
the comprehensiveness of the Code. It is worth noticing that the definitions of
« gpecial law”” and “local law”? follow immediately after that of  offence.”

3. If indeed it should hereafter appear that the legal consequences apprehend-
ed by the above gentlemen may really be expected to follow, there must without
doubt be action on the purt of the Legislature,

4. But the Governor General in Couneil is much disinclined to propose pre-
mature and piece-meal amendments of a body of law such as the Penal Code, and
suggests that the Government of Madras' should move the High Court to call up the
Joint for decision whenever an opportunity offers itself under Sections 403, 404 or
405 of the Code of Criminal Procedure. The power of the Court to do this will, of

course, depend on the mode in which the point hereafter arises.
, ¢

No. 111. OrpER THEREON, 17th September 1864, No. 1372,
: Communicated to the Sessions Judge of Ootacamund, and to the Advocate
General. ' ;
9. Ordered that the correspondence on the subject be furnished to the
Chief Justice, with reference to the suggestion in the last paragraph of the fore-

going letter,

(Signed) J. D. SIM,

Seerelary to Government.

No. 112. To the Honorable Sir C. H. SCOTLAND, Knight, Chief Justice of the »

Migh Court of Judicature, Madras, dated Fort Saint George, 17th Septem-

ber 1864, No. 1373. :
1 am directed to transmit to you the annexed copy of a letter from the Govern-
ment of India, dated 22nd ultimo, No.
Proceedings, 27t 3‘5;“ ae dTre 2153, together with copies of the corres-
5 pondence noted in the margin, on the
subject of the construction of Section.%{ of the Penal  Code, or the Sectio.n which
makes escape from legal custody punishable, and .to req\.le_st that the question may
receive the attention of the High Court on occasion arising, as suggested by the
Government of India. (Signed) J. D. SIM,

Seeretary to Government.
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ﬂm Macllracl_,i(ieummzt Judicial Departmnh

e
ber 1564,
' From the qymnnf Bolwlhﬁ 220d November 5%  Governor General in 'Council, the annex-

e 3 : . 1 .
: tl'meﬂ m% @pesal. of P olice, 1“‘"“" 1865, No. 1281, g which it will be seen that the of-

Proceedmg: of the Madras Government, J udzczal Department,
l3tk July 1863.

ngh Court. A prisoner arrested as a Vagrant is sent to —— from ——. He
 was reoapmre& He was sent up to the Magistrate, for trial for escape, but it
"grounds that he had not committed an oﬂ‘encg ngmshsbbe under the Code.”

' does not aﬁpeai' to bave been presseﬂ on for arganxenﬁ, Many cases of the kind.
ooner the pomﬁ is decided the betteta Oﬁfﬁf

racmrence, themﬁo*e, of a
se sent up ough theregulawhanhel
and spe ‘. ,ﬁt}ﬁ&m@@oﬁ of flecxswns) of any
' thus discusses .g_be point:—

Tbe being a person &escnhed in Clause XIX is not an-
s a punishment. _ Why Section 224, Penal Code,
ay it is, I am at a loss to understand ; the offence consists in escaping from
eannor. ‘matter why aman is in cnstody, if only the custody was lawful. Tex-
sire may have been to a.vmd including an escape from custody under Civil process,
stra ning words have been ‘made wrg than they would have been if the Crimi nal
’ m ‘the time been watured. On prmca.pie, though, I do not see why an
d ‘lpmful custody should not be punlshed criminally ; it certainly is a
ustice, |An whwh the public is. ‘somewhat concerned ; though it may be that
v su’ﬁe; an escape from custody under Civil process should not
ﬁomver_, as Secﬁon 224 Penal Code, novzj‘ tands I expect

ugpagtor Gemy; -
, that the release was nght
s the t 'akmg of%ecuﬁty intended a

(sjﬁned) W ROBINSQN S Lo L
szwtar Ganwal of Madra, Polm. g

gned) W. g&onmSON
val of Madras Police.

vém- nt‘of Iﬁdm, Homé Department dated
¥ y_,}ﬂ%, No. 974. %
dvek of the 12th July 1864, ot i your rep]y under
e 22nd August lnst, refaﬁve to the construction of Section 224 of the Indian
s oeiﬂr nora o Polise, 1011 R 9 1;lzlenal Code, T am directed to submit, for

o consideraiion of His Excellency the -

| Mb" m%m"-' L4th Jnno"‘lSG&. ed copies of a correspondence which has

x;,ggmrel :
tsar of the High Coutt, 24th June \scs,  since taken place on the subject, and

, Ioep
fenees of. escape ,from custody and of negligently permitting escape - are on the in-
crease, and that this is attnbuted to the mterpretatlon which has been put upon

e Section in uestion.
L e r above referred to, the High Court were re-

9. As suggested in your lette
whenever an opportunity offered, but this

to call up the point for decision,
one, and it is impossible to say when the point will be

I am directed to submit,

quested

it appears has not yet been d
the High Court. Under these circumstances,

“decided b
for the cor):mderatlon of the Government of India, the expediency of amending the
on the point in questxon.
§ e (Signed) W. HUDLESTON,

e o  Acting :S’ecretary to Government.
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