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Proceedings Qf the Madras Government, Judzczal Department
2lst September 1865.

s

(CONFIDENTIAL).

No. 254.  Read the foﬂomng letter from E. C. BAYLEY. Esq., Secretary to the
~ Government of India, to the Secretary to the Government of Fort Saint
~ George; dated Slmla, 22nd August 1865, No. 1247 :
Howme Departmnt. ‘
Legislative, "
Although the Na.twe text-books of Hindu law no where recognise a posthumous

: dmposﬂ;nm of property, the vahdlty of a Hindu’s Will Las long been admitted by

~ our Courts in the Presidencies of Bengal and Bombay. In Madras also, after some
fluctuations of opinion, it is now settled that a Hindu's testamentary power is
- co-extensive with his mdependent right of alienation énfer vives. Liberty of testa-
tion is thus thoroughly estabhshcd throuwhout peninsular India; and it is under-

stood that the practice of makmg Wills is beginning to prevail among the Burmese
Buddhlsts, although their law of succession is founded on that of the Hindus.
The Muhammadan law recognises the testamentary power, which, howeyer, with-
out the consent of the heirs, does not extend to more than one-thu'd of the testators

In the case of the Hindus and Burmese, the power in question has probably
been derived from the Enghsh law, and its exercise doubtless produces in India
the beneficial effects which it hus produced in England and elsewhere, by stimulat-
ing the circulation of pmperty, and quickening the stagnation of society. But the
power has been engrafted on the Hindu system, and is used by the Muhammadans,

without any of those securities for its due exercise, such as the requirement of
 writing, signature, and attestation, which have been found desirable in Europe.

Nor are Native testators subject to any restraints such as exist in England in the

eases of devises to rehgxous or charitable uses, of postponements of the acquisition -

of the absolute interest in prbperty, and of p'osgeetwe accumulations of its income.

Thus the High Court at B Bombay has decided that a Hindw's Will need not be
a.tteSted and the High Cotrt of Mad«r ; Iabely declared, in a learned and
elaborate judgment, that a Hindu's Will 1 ‘not be in writing, in other words,
that a Hindu may make a valid nuncupative Will, and this without any formalities
similar to those required in such cases by Enropean Bystems of jurisprudence. So
Hindas® nuncupative Wills were held valid by the late ‘Supreme Court at Fort
William, and are recognized by the present High Court of Judicature for Bengal.

b ‘Considering the facilities with whtch in setting up. nuneupatlve Wills are
attended (for false swearing is ore easy petrate, and more difficult to detect,
 than forgery), it may perhaps be doubted w ether the henefits above menhomd

arising from the introduction among the Natives of the testgmentmy power, are

‘ not counterbalanced by the enc(mragement which its recognition by our Courts at

present affords to perjury. Moreover, the same evidence that sets up a false
nuncupative Will may practic y“;revake a true written one. The witness has
only to declare that the testator made mmmcupatwe Will subsequent to the date of

| the written Wwill anﬂ revohng the latter, and his e\ndenee, if believed, destroys the

written Will, however solemnly exccuted or carefully preserved. Lastly, even in

the case of a genuine testamenta disposition by word of mouth, the certainty of
writing is re-placed by the frailty Q’f 'memm-y ]
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Then, as to the non-existence of re
Native may now, on his death-bed, when his mind is enfeebled by discase or fear,
deprive his nearest relations of self-acquired roperty which would otherwise have
devolved upon them, and bequeath it in aceordance with the dictates of his priests,
or the promptings of his own superstition, A Native testator, in the absence of
anything like what is technically called the rule against perpetuities, may lock up
his estate for an indefinite time, and thus obstruct the circulation. of property,
check the improvement of land, and withdraw capital from its natural employment
in commerce. A Native testator may legally create an accumulating trust, absorb-
ing the entire income of property, not merely (as in the well-known Thellusson
case) during the full period for which the vesting of property may, according to
English law, be (Frotracted, but (for -m?rthing to the contrary enacted by the Legis-
lature, or laid down by the Judges) for the full time expressed by the Native
formula of limitation, *so long as moon and sun endure” Thus in the case of a
bequest to the testator’s family idol, with directions that, after its expenses are paid
the surplus shall belong to certain persons and their descendants in the male line
as a jont family, and that none of these heirs shall have power to alienate, the
Privy Council has held that such a testamentary disposition is eﬂ'ect\ial;‘ial%hc’lmgh
the family may obviously remain undivided for ever. 'There is reason to fear, too,
that under colour of a bequest to religious uses, a Hindu often not only enjo “',“pr.o:
perty but trades with it,  without his beneficial interest bein subject to the just
demands of his creditors. It may be that the ereditors wouldiave a right to come
against the surplus income of the property after providing thereout for the ex-
penses of the idol. But the ascertainment of what ought to be allowed for such

: is generall ‘such difficul 1 i
::gegzeﬁi:y -g nerally a matter of suchl difficulty as practically to reduce that right

Again, a Native’s Will, not i‘eQuifing to be proved, need not be deposited
”m - ? iy s ; §e ¢ A 3 r
safe custody. The resultxr}gt opportunities for forger and fraudulent altgrdtion ﬁge
abvious. Nor can a Native executor be compelled to exhibit an inventory or
occount off hlls testator’s estate, oxeept by the tedious, e : -
process of a law suit.  The consequence is, where the estate is too small o bear th
~costs of the suit, that womani-\egﬂdf@;ﬂ Lothcastao te 15 too small to bear the
the executor, and, at any distance of time
sion of moveable and sometimes even
Lastly, the character and e
by no means clearly defined, 1]
that he has no greater power over i

ors of o

t 0

movea

owers of a Manager, as declared by the Privy Council y s e b
High Court refor uro Limited and qualifod, and . ho. engeot 3 orricl: e

lender is bound to enquire into the necessity for the loan, and to 'satist‘y‘hmm i
o : mself,

‘well as he can, with reference to the parties with whom he is dealine. that ¥ -
Manager is acting in the particular instance for the benefit of the estato. Ia:”tillxlxz 5

be so 1n the case of a mortgage or conditional sale. « Jortiori, it must be so in
case of an absolute sale. It is unnecessary to .ﬂﬁvéll on the hﬁculﬁamWﬂ£ tg}i
doctrine imposes on all persons dealing with Hindu executors. e

The Indian Succession Act, 1865, contains provisions on all th
expressed in language of remarkablo clearness anrsimj)licity.

As to the execution of Wills, it provides (Section 50) that the' testator -

who must have completed the age of 18, and be of sound mind) shall

ill, or that it shall be signed by some other pe in his 1 Blgn the
will shall be attested yrﬁnlé:::t- ?wgrt}:&:oemmﬂd i

direction, and that the ) X+
whom must sign it in the presence of the tostator. To prechnde the dan iy

allowing the Will to be supported by the testimony of persons beneficiall satiger. of

in its contents, the Act declares (Soction 54 S el
or his, or her, wife or husband, shall be voi ﬂ}?‘ ; %« ot thn “m*’mg, tep

straints on the testamentary power: a .

xpensive, and hazardous

senitees have no adequate check on

ntobe
Bengal has lately held on appeal
property than a Manager. "Nés'p:ih?e :

ese su'b_mcts,
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» Proceedings of the M‘;dras"Govemment, Judicial Depariment,
215t September1865.

¢ i king Wills thé"“”‘ t (S‘ec.tion 57) provides that no Will shall be revoked
o Aﬂmg;f 2; /gby the marriage of the testator; /%) by another Will or Codieil ;
writing declaring an intention to revoke, and executed as a Will is required

'y Oba”)gk uted ; or (d) by burning, tearing, or otherwise destroying the Will, with

il
I

the ex:

~ make such bequest, exce

“that
shall

the intention of revoking it. ,‘

_ Section 101 restricts
declari ‘

ne person who shall be in existence at the
, if he attains full age, the thing bequeath-

i
i

1e income to

immoveable property, or
he testator. In either of

As to qqemtsto _rel‘iéi@p
that no one having a nephew or niece, o)

| | e e

and deposited, within six months iro

"jfbrﬂ:g?ustm’iy of the Wills of I

o Act impliedly requires ¢

right, as exécutgr 0129 ate

\avo been granted. And Section 259 $

“ wmchh;ﬁgﬁ%?gfgmtea, are to b preserved among the records of the Court
until some public registry for Wills is established. - :

" Within six months of the grant of probate, the executor must exhibit in Court

' tory containing a full and true estimate of the deceased’s property, and

i mannar within one year from the grant, exhibit an account of the

%ﬁr’iﬁg‘?“@heg assets that may have come to his hands, and the manner in
they have been applied or disposed of (Section 277).

; f,ty 16 character and powers of an executor are clearly defined. He is

e R ntative of the deceased for all purposes, and all the deceased’s sepa-

o vests in him as such (Section 179). He has the same power to sue

i ' ion that survive ¢

death, as the

: the Act provides (Section 105)
rer relative, shall have power to
85 than twelve months before his

5 x@cﬁtionv, in the place provided

deceased had when living (Section

| ‘inﬁ‘b{iidh]m‘a‘,x‘linér‘ as he shall think fit (Sec-

s for the consideration of
A Wi , and to request that His Excellency in
afte nsultation with such persons s s he may deem best capable of advis-

y A i

%gdm s?g ﬁzatter, will favor the Government of India with his opinion asto

: : ihe to the Hindus, Muhammadans and Buddhists, or
, : Wif{:;fxyog fhgiffzg;ﬁg arts of the Indi_;m Succession Act, 1865, as relate to

_any an

¢ Sy ! ession, including in this phrase all that relates to the execution,
;ge:m:f‘gg:;:;ﬁg: and ﬁi‘abgate' of Wills, and the limitation of the exercise of
: ] g

the testamentary power. You will understand that it is not proposed to increase

: ; ‘ : mentary power possessed by Natives, nor to give it to any
gflﬁtg?gs f?gﬁx tf];;x:r?s‘bt:)m who ?; g?)t at present possess it, but only to provide rules

o e R S xRt el eneficially to the community, and satis-
ealculated to insure its being exercised beneficially to 8
g;mﬁ;%::he égrviving relatives of individual testators. ik s

arise from any property is de-

he deceased, and to distrain for all

property, either -wholl¥ or 1in; part,

us ;Mﬂihni;nqdmi@ and Buddhists from




- e ™
[

e, B oN an

s Bt




e A3
" P » gl
o At : >
s
i
.
:
|
»
1 L] s
¥ B
gy T W o % ¢
e p* &
N o - T N e e







g
N

E?
j%r

5% SR, gl e - Gl : Q/au..«fv 'WL, e 'J/’-—é’—jwz.c-/:z-o y
Saros A MR v | ? g | Lt Feirioles gb ¥ 5
..; 7".‘ ‘7. : . . 1 S

S S —

Py 'y
:« { ﬂ‘
. 2
A N
i A
, wes b
SIS %
e 3 . é‘ -y -
.‘-‘. » ‘7‘”“‘

f B g S Vi S sy X ;
L e Y T SR e et
1 P S 3.3 23\ : 3 Rt O - O

‘ 4 s :

P S = X T

A 1, g -




"‘\‘. J:"))‘&EX”:J FES T & g ,’:,.)};\.s.'_’).' 3 (ol )

2 Dol \ ”

A & & \ ; ¢ .
33 "WJ. e & P e B o ¥

LRt s B3 g..»\:i;

g

L5
) 272 >
/ 4

;
&

ToRE
il "

g3
i

»

- r v §\ gw i\

. ad xids Sk, pals \_‘u ) &“ \ A
] < . P ) %
AR A g TN
e ~:-:sw~1.»&w 3 3 L\ \ '& %

57 ""{/v%

a O o = )f.
))1 Bl Fd D . ‘_g‘ _i‘f“‘ \l - 2
"\- 2 o 3 Tt
2 J. 33 GBiE "’ 69 ) k ) .
A Y 3 5 ? N 1

1 3
&
v

™ - . et L S L AN L AT N é_ : S
; N A Y we 4D oty -l g
: e 7 \ 3

\ by ‘ra:}é‘.&af% -3 ‘:E B




N il SRR . ]

\%\EN\& \\e
M\\m}\\\w\\%\& N\\bbﬁ

&\%&\\ v
&N\u\v\\w\&u«\m\u\

&bﬁ&\ itz

¥ 17 \\m\
QF\& 4 Q\\\.W\w \\‘\w\\ e \\ “@M

S




	Image00020
	Image00021
	Image00022
	Image00023
	Image00024
	Image00025
	Image00026
	Image00027
	Image00028

