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Honomble A J ARBUTHN T Chief Secretm'y to Govexnmen
Samt George ; dated Pennabamm, 24th July 1865, No. 20. 4
he 'honor to forwarcl heremth for the miormahon of Government ¢

of Salem, now: on leave in reply to a lotter fxom the A(tmg Se on

. J udge of Salem, referred to in the Proceedings of Government, J udicial Deparfm
e No. 949 of the 7th instant.

From W.F.HATHAWAY, B, to the Honorable D. ARBUTHNOTT, Magisirate of

~ Salem ; dated Madias, 10th July 1865.
I ha.ve the honor o request permission to make a short reply to letter, 72, from the Acting

Session Judge of Salem, referred to in the Proceedmgs of Government, Judicial Department
- 949, of the 7th instant.

" The Acting Session J udge objects tu two pomts, (1) the ‘S‘ectxon undez which the accusud

| were trxed and (2) the person convicted.

3. As to the first point, I think that there can be very Tittle doubt that appropriation by a
servant is larceny, and not breach of trust. Totake a simple text-bouk on the point, I would
refer to Mayne’s Criminal Law, in which he wntes, page 28 : = It is a well known rule that where

A maSﬁer delivers goods to a servant, they are held to continue still in his own possession, For
instance, if I entrust my horse to my coachman, or plate and wine to my butler, my possession of

them is never altered. I mevely hold them by another hand.  Instead of shutting them up in

stuble or room, I puta human leck and key over them, but my right is never affected. Cunsequently

if my aarvant sells my horse, drinks my wine, or pawns my plate, this is larceny.” I would lay
s‘ress on the words underlined, as showing that it is a point that has long ago been settled, and

~is no longer open to discussion. The Acting Session Judge writes that the accused  as servant of
~ the Railway Company was entrusted with a certain quantity of oil for a particular purpose, which
oil, '-L"wau alleged, he dishonestly misappropriated, thus commitiing a criminal breach of trust.”

it is for this very reason, viz., because it was only given to him as a servant, for a partwulur

\‘pm'pose, that the offence is not breach of trust, but larceny ; that is to say, a servant does not

have these things by virtue of any trust but from the necessity of the case,i. e, from his being a

~ servant and having to do certain work with them, and when he pilfers, he is not a dishonest & us-

. ‘tee, but a thief. I would write more, lf it were necessary but I beheve the pomt has long ago
keen wet at rest.fSee 1 Hale, 506. -

Qnd pmnt the of the se are as I' lows —--On this case coming to light,
< 0 some time, and that all the

sed Shmk Bauben admmed this, but sought to defend himself by snyiug

But there is the evidence of the foremsn to show that
it fs had 'been gomg on for muny weeks past, yet no oil ever had been returned ; and fur-
would be niter?yl wrong to roturn any oil, as it was indispensable that the whole of it
this head cooly, Shaik Banben, was further nppmnted solely
SR ‘ple‘a of it was spent on the engine (bo ensureits elcanness
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Judicial Depariment,
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and correct working); and further that this very
more oil from the foreman, saying that the amo

It was on these grounds that the head cleaner i

& s Shaik Ba ;
pal‘tlelflal' case by which the practice was brought to li’ght. He :::]:BZ “f cOnuct.gtL not on the
the evidence of ti.xe two f:leaners detected, but on the unanimous e#id' Telore convieted not on
to the daily practice, which was so signally corroborated L ence of the other cleaners ag

this particular case. y the detection in Slagrante delicto in
5. The Acting Session Judge says that hedoes not k

no i £ . 2
dispoden, Yo 458 ok retaii » et dic it e w why, if Shaik Bauben was dishonestly

Wasissued, If areference were made to

viz., because he had nothing to do with the
refkeea.per and received hig allowance,
by making each cleaner disobey the rul

the record, the reason would be found very simple,
issue of it. Fach cleaner took his tin up to the Sto
the head cleaner could only get his “ perquisite”
save some, 8o as to give it to him at the end of the day ; the R o
very thing which this pai-kast, or head cooly, was appointed to prevint.

6 On the whole, it appears that the Aciing Sessio ; -

j ; ssion  Judge 1d' acquit x
Shaik Bauben on two reasons ; Ist, thatit was arranged that thegoilw::s(:o:,q‘;n _th? head; cooly
that he was going to return it; 2ndly, that it wus not 10 be brought to him ;t."‘l’;lght to huP but
these two plans are coniradictory and self-refuting, for i at alk It seems that

forit is plain that
e urn itif it was not to be broughf to him.  The Acting Sessiorljl Jllll.‘ﬂgéat S N e

30 that
. es and
1 in any ~case being the

: s X
- be trdeed to Shaik Bauben, the case would be different ; but a fow sent £ e g5

=, 1 ; ; :
the accuscd Shaik Bauben admitted that he had given orders for the Oilx‘:::)‘e;eb;rére lll: :I};ﬂm t‘h_“
¢l ‘ rought to him. I¢
the cleaners sccreted the oil for
it for themaelg'es.;ﬁbud-iﬂgo,‘this

‘ s o o
yan and Syed Raza s'l‘.zf‘u’ld be

may be that he intends the defence to be ll}at usually every day the ¢
Shak Bauben, but that on this patticular occasion'they gecreted
would be a most forced and improbable hypotbesis, .

7. Ihad great doubts as to whether the two cleaners Kara

unished as well, as being privy to this and aiding toit. But it r AT Sy

})xow far a subordinate is legally biund to bring to notice acts 0‘; é;s;:::.:tglgmnelg::mg;t‘idec.xdc
he is privy to, or is forced to take a part in, especially in & matter of petty  per uipﬁrm'ﬁwfble,'h
sort, and how far he ought to be punished criminally for such guilty kuowleag: o: :ﬂ -;-°f this
Considering the enormous amount of petty dishonesty of this sort, and rbe‘gene‘xall 1 s"algit;el:wef
of morality on th2 subject, I thought it best to incline, as far as ‘possib',!'e, o th‘euﬂsid‘y ;a;gml,lons
especially as the uneducated cooly cleaners might have tried to half satisfy themsé;vg,, eﬁi;gncy,
plea put forward by the Acting Session Judge, viz., that Ppossibly the heﬂ cleaner mig hwll)):‘,fhe
this 0:, or a little of it.  Considering all that was to be urged in their ’fa;of o h.ad‘ 3 1 lfe;tum
them, it would have been to a nominal punishmeat of one or two days in pri,soﬂ (;0 x ?ﬂt.enced
letter of the law), and considering that they had already been more thag that tj Yindicate the
thought it on the whole unnecessary. 3 ' Lime I custody, |

8. I request that you will kindly forward this letter to Government,
fiom doing so myself direct ; and it seems hard to receive such (to me) '
errors, which I respectfully submit 1 have not committed,

(True Copy). ] g e :
‘ (Signed) D. ARBUTHNOTT,
e i Collector.

From the Honorable D. ARBUTHNOTT, Magistrate of Salem, to the
Honorable A.J. ARBUTHNOT, Chief Secretary to Governmenz Pore
Saint George; dated Salem, 16th August 1865, No. 28. ,

With reference to your Memorandum, No, 310, of the 2nd instant, I have the

as I am precludeq
severe vensure for allegeg

No. 249.

i honor to forward translations* of the
g el depositionst of the witnesses in the case
alluded to, '
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gave us and took back:

: —“;‘)’"M".:#F..:-_t?:_;":.‘?m"_ﬁ?w‘ e g o el R
';roceedings of tZ‘G Madras Government, Judicial Department, 3
21st Septenber 1865; !

9. A copy of witness Mr, Pattison’s deposition, given in English, is also en-
closed. : :
Translation of a Deposition given on oath on the 13th February 1865, before the Heafl A.Bs.iS_tBnt

Magistrate of Salem, at Tripattur, by witness Madurai, son ‘of Muttusami, living at
Jdllarapet,' Paraya, Siva Sect, Engine cleaner, aged 14 years.

Answer,—1 am a servant on the Railway for cleaning engines at J ollarapet. The ac'cuse‘d
Maistry Shaik Bauben brings daily two ounces of cocoanut oil for cleaning engines and glst ft
to the cleaners, saying that whatever there may be over must be given him back, and that if it
be not, he would impose a fine : while so, one day, I cannot say when, the accused brought to me
wwo ounces of lamp oil, as there was no cocoanut oil in the store. I asked l.low I could clean
with lamp oil, when the accused Shaik Bauben took away the bottle' ot" lamp oil now before the
Court, and gave the cleaners two ounces of dirty cocoanut oil. This is all that I‘know. There
are 20 or 30 cleaners at Jollarapet. 1 am one of them. This is the oil that Shaik Bauben first

X Mark of Madurai.

Taken before at'he Head Assistant Magisirate, and containing accurately the statement made

by the witness, and acknowledged to be correct when read over to him in Tamil.

(Signed) W. F. HATHAWAY,
Head Assistant Magistrate.

il

Translated as accurately as possible from Tamil.
(Signed) F. BRANDT,
Acting Head Assistant Magisirate.

Transiation of a Deposition given on oath on the 13th Febmfxry 1865, bef?re the Head Assistant
Magistrate of Salem, at Tripattur, by the third witness Jummi, son of Varagappan,

Paraya, Vaishnava Sect, Water pump user, aged 35 years, : :
Answer.—About 13 days ago, one day in the evening, at  past 5 o'clock, T was atten.dmg
to the calls of nature on the high ground further off the engine shed at Jol.lara.pet- Arogglyam
called me and told me that the cleaner was taking something. I 'gnd A.rog.glyan.n went and asked
the accused Karayan, who was coming in front of us, what he had got in his waist cloth and t{))vld
bim to untie it. He did so, and in his waist cloth was a botd? of oil now produced here. He
took him with the oil and delivered him to Mr. Pattison, stating all that.bad happem:d. e
told us to take bim to the Police. This is a'l} that I know. ! I know nothllng more.I Y\ her.l wde
caught Karayan, we asked him‘;_‘?‘éthmgs nor did he say any thing. le;:afin;fe?(?’;a 0;2 15.' Ag0tet:
Tuken before the Head Assistant Magasm.w,;na cogtain‘ing a:fur_ateg t}gf statement made

Limly 1 soknowledaed to be correet when read over to him m Lamil.
o iisie sl iore S B (Signed) W. F. HATHAWAY,
' Head Assistant Magistrate.

i |

‘vlar‘t‘,e(‘i a8 accumt—;i;;;possibie from Tamil,
e " (Signed) £. BRANDT, ‘
‘ Acting Head Assistant Magisirate.

; ‘Tr ansi ation ol L;‘Deposiﬁﬁ;xgiven on oath on the 13th February 1865, before the Head Assistunt

© Magistrate of Salem, at Trippatur, by the fourth witness Aroggiyam, son of Mut-m-
i s kunchl ]ivingf'nh""lollarapgt, Paraya, Siva Sect, cleaner of the brass part of the engine,

e g TR R : lisgarne L
.&hs:::g: 4 —-“-‘lAb);ﬁi 13 days ago, one day in the evening at i past 5.q’:cllqck, nftm}ﬁﬂ(mg our
work, Jummi and I were attending to the calls of nature on a high ground, when the £EiAd
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i 'm‘ Judicial Department
f 1865.

Karayan went down the h;gh grouml to talte the
and asked him what was in his waist cloth. He i
him; when he made the accused Knraya.n 1o untie |
found. We delivered the accuse& mth the bo

ing.” I called out Jummi and told
b eloth, where this bottle of oil was
Mr ,Pa‘rt’ison and related to him all
of the ‘brass part. of the engine.
Mark of AROGGIYAM

Taken before the Head Assxstant Magxst:a,te, d.
by the witness, and acknowledged tobe correet_w B

Translation of a Deposition given on oath on the 13
Magistrate of Salem, at Tripattur, by the 2
Tripattur, Paraya, Vaishnuvu sect, Eng].n :

Answer.—1 am an Engine cleaner at Vellore. ;

and others two ounces of cocoanut oil for each ban ‘ .

used to clean the engine with it, and return to the

if we do not, he wxll dxscbarge or fine those that '

£ aged 15 ea

2 Up

half an ounce. ’Abom

Taken before the Head Asmtant Magxstmte,
by the witness, and acknowledged to be correct whe

; A@mm
fﬁm dmvtunﬂ Magisty

that the two ounces were not enoug ;
9. The oil is never given outina arge qu

ber comes in the morning

an engine ; one of the num ;
or something of the gort. On the mght that I
explanation, but declared that he knew nothmg.

*

&3

pﬂ Aiﬂ'fhiﬁ waist cloth, T found out

hhdm 0f Salu lmng at

' always gwes myse]f
y from the St&re at Jollarapet. We

hatavemhere mighf be over: he says,
him that which is over. Therefore,
10 or 12 da.) g
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Proceedings of the Madras Government, Judicial Depariment;

5
22nd September 1865,

~

English.

AP AN SN AN

AAARARANARANANTANA!

Given before me and acknowledged to be correct when read over to the witness in

Signed) W. F. HATHAWAY,
e A e s Head Assistant Magistrate.

True Copy). :
(;._ _. (Signed) F. BRANDT, E
Ag. Head Assistant Mayistrate.

65, No. 1362,

ORDER THEREON, 21st September 18 -

% 2"12?10 Governor in Council sees no reason to question the c;rreci;rlxessp of t:(;;:;
his letter recorded in the Proce
de by the Acting Session Judge in
Ir]fazii)bv:;;rj n{ under date the 9th June last, as te the insufficiency of the evidence
¢ the conviction of the prisoner, Shaik Bauben, therein referred to.
(True Extract).

for

Acting Secretary to Governmnt.

To the Magistrate of Salem.

Exd. J. H. Buns,
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