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‘ In rep]_y to (he commumcahon of Govcmmen’r dated the 19th u.tlmn m the Judxcml Depan_
\ ment, No. 552 rerlues(]_no‘ the Judges of the Madras Court of ‘Small Causes to state their views
as to what portwns of the Code of Civil Procedare ouo'ht to be applied as ‘the Procedure of the
i Court of Small Causés on the Act enl: nrmntr ns Jurxshc ion. coming mto force, I ha»c the’ honor
! to ofler the following =urrrrest10n'§. _ : . o S . .
ll 2. In my letter to (xovernment Amtxmatmw my apploval of the. propowl of extendma the
. Juusdlcuon of the Madras Court omeaIl Causes, ‘I suweatud the e\cpelh(,ncy ofappbmo the
Code of Civil Procedure ina modxﬂed way ' to the Courf, in case of . au mcrease of the limit of
“the )umdwtxon bu I did 86 on grounds which from the especial . provnsxons of the rew Act’
\ itself, and from other reasons $o Whlch I will 1mmodmte1y advert’ cannot now’ apply I was’ of
| Oplmon that the two oI)Jccts to be attained by the application’ of: the Code would be : first, to
S enable the Small Cause Court to try cases wuh as little expense to the smtors and with as satis-
f ‘ factory results as are attendanton thme cases ‘that are tried in the Hluh Court at present,
"y thouah wnhm the Juusdlcuorl of the Small Cause Court and secondly, that the ca,S°s to which the
¥ mew Act would ‘apply’ should be med in reference to a Procedure better: calculated for the
! . elumdatxon of truth and the duc admlmstmtlon of justice than what would be dﬁoxded by adher-
. ing to and applying the present’ system to the enlarrredjurlsdlchon. ‘One of these objects ¢annot,
" - for the prebent at least, be secured at all,and the other only to,a very limited extent. I pomtcd
‘out in my letter that a certain class of cases, such as that whore there .were no real defences,

institution of cases of the same class in the Small Cause (’oux t. The rcmson of this was that

?_ ‘ “a final dCClSlOD could ‘bo obtained in those cases m the Hmh Court upon thc first hea.rmg, and

,: " the amount of fees Only nc(r:bs\a,ry to be expendcd for that purpo:e would be, almost ‘incon-
i sxdemble when comparcd with the e‘:punse of a %econd hearing Leforo thc same trxbunal, and less .

'fhan the institution fees of the Small Cause Court in cases of the same amounts, Now the applica-

“tion of the Code of Civil’ Procedure to the Small Cause Court c:mnot effect in the leqs[ this state

}% ' of things by reason of the provisions of the Act extending bho]unsdxctxon of the Court. To this.
" Act is anncxed a Table of fees which must be adhered to in all cases 1rrespecnve of the na.ture
© . lof the suits, the time occupicd in thoir trial, the defences setup, or even if there are no defences
!0 atalle Tt comes then to this that the ITigh Court is enabled ' to hold | out greater mdnCements
v " than the Small - Cause Court in reference tothe class of . cases under conslderatlon The unew
you “ _Table fixes the amount of the fecs ab ag low a m.te as is consistent with the nature of the litiga~
p tion,jthe d’hclcnt wmkmrr of the Court, and its eXPenS?S considered ns a State e<t1b‘1slxxnent My - .
R obJef:t in noticing these facts is to ‘show 'that, v»hcreas«[ proposed the apphcatnon of ‘the
ters to “hlc[l I have xefured its application now

-+ .Code asone way of remedying, itho ‘ma
« cannot accomphsh the result. Alowever, as T mentioned i in my former Letter such a stato of things’

* is'so defective as to re der it n“cesﬂl‘y that a remedy should be 8pphed I undexstand now that
I ﬂué end is likely to’ be attained by provmons intended to be embodxed in a revised Code which
N 40 Lo presented to ihe Suprem" chlslature. Whm this revxacd (,ode ‘shall have become law,
. " tha Small Cause Courl will be then,in this rcspect, ona satxsmcwxy 1voung; and: e fact ot
able to apply at present’ the ‘Code of szxl Procedure to meet tlns dcfcct xs 1heretore

O ‘ (ynly a mnlter of tcmporary C(JXISH]CT('IUOD.,

A “ 3. ’l‘he app
/ B new Act gives jur
| ! matier of some difficulty, and ;cquures ‘“y

isdiction, tried by a process, better calcalated to cnsune satxsfactory resulls, is a ‘
serious consideration. The chief difficulty consists

P
,? e in {his, under the new Acta power ig/ given to the, Loca,l Govnrnments to apply the whele or part
i . ;; Cor partq of the Code to the Courts of Small Causes- Now 1 concewe Lh&t means, and can mean
} ’ " only, that its apphcauoﬂ ‘shinll be only conmstent mth the provxswns of the SmaH Cou=e Court. Act
. B 1tself ”- any, inconsistency should exist in' the prowsxons of both Acts, those of the Small Cause
Lo Court 1 am of oplmon, should prevml The prowsxons of both Acts dxff’er matemll), not alone
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ﬁ Y eould be dec1ded in the High Conrt at a less expense L0 the suitors than whdt Woqu attend lhe

lication of parte. of the Code I'or the purpoﬁe of havmo‘ the cases, to wluch the ‘

i t
. | ' . 1
C Proceedznﬂ‘s Qf t/ze ,JI adrd.s‘ Government Judicial Deparlmen[
e, © Ak Mayiger, .
o ' No. 140 Read the followmg lettcr frem L U. STELLE Esq, Fxrst Judﬂe of the \Iadras B
\ " ..+ Court of Small Causes; to tbe Ionorable A.J. ARBUTHNOT, Chief Secretary to Gov-
1 ‘ ernment Fort Samt. (Jeorrre, dated Mddras, 10:h l\Iaj 1864, No. 23. -
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in r‘*fe”‘me to the parts of thc Code relmng to G,ppeal.) and reyiews of Judgmﬂnt but also as to
the institution and trial of 0”"'““1 suits 3 and it is only in regard to the latter that the Code ’
could be, as a matter of esurse, applied atall. ' Then comes the question, can any of the provi-
 sions which could be applied, be applled Wlth advanta've. 1 am inclined to thiuk tLat, regard |
bemg had only to the ev olving of lruth and the better trial of cases, only a few can be made avail
able', There are at the same time varions provisions in the (‘ode whicl, if lhey could be applied’
and I think they cannot because of the mc.mfest dlﬁ'erenf'es inthe two Acts, would conduce to the
-,better admmlstmuon of justicein the Court. Lot me givo an 111ustranon Unde1 the Code all
' suits are commenced by filing a Plaint. Then the defendant is, summoned either for the settle-

.+ ment of i issues or for the final dlSPOSal of the suit, * At the first hearing Wluten statements are .

TGCEWEd upon which cither issues are framed, or the sult xs then disposed- of. It wxll be per-.

ceived that

. ties to the suit in possession before-hand of the' loadmg pomts of the questions at which the liti~

gants are at issue, and’ to'enable the Court to frame proper issues f(,r the trial of xhoge questxons.
. Now if this system

sively within the juri sdietion oftheng

, 1hat that cannot bo done by reason " of some of the prov1sxons ‘of the ‘Small Cause Court Act.
T hese provisions requxre that all suits under the Act shall be (mmmem.ed by the 1ssue ofa summons

in which is fixed a ddy for tnaI . On the day named in the summons the defendant appears in’

Court and is called onr to answer the syt brought arramst hxm, and’ on his answering the case is

“to be decided in a summ%ry way without any formal Jolndel of issue. "As these aro the specxﬁc

_provisions of the Legislature, T approbend they must be adhered 'to notwuhstandmv a general
power is given to apply the Code of Civil Proceduro.

Lol rhe Codo-which.J \s.lecnumnnm prespnt]y be ap
sible a saus"actory trial in cases coming under the op
I concelve, are not mconsxstent with the Act 1tself and may aocondonIy be

" 4.7 There is another consxderatxon to be
Code, . besides the, one ansmg from . the increase of the' _]umdnctlon
Junsdu,txon of the Court itself which has bcen auo'mcnted by a prov
The ahered Jurxsdxcnon would require in my opinion a,ddmoml
carried out. -I.think the Secnom of the Code which L enumer
additional machmery. " Under the old Act the jurisdiction of t
wholly governed by, the fact of the defendanb in the swt d
or working for gain within the District of the Court, ’
‘cause of action ancmn within the local limits . of the Co
is that whereas many cases that were “hitherto excluded:
wxll in fature.be bmufrnt ‘within its operation ; and in ¢
: may not be resident in’ ‘Madras ‘cither at the time of
. time of the institation of the suit, The old Act prov:des no - machmery for the
,‘ of carrying out a Jurlsdtcmon of the’ kind. ‘It is ‘silent on the sub_]ect
' " powers should be given for tbe appomtment of recorrmzed and responsxble agents,
secunty for costs for sm)m" proceedings, pendmv dlspule to. lega'
issuing commissions for the' exammatlon 6f absent suitors and t11e1r nnnes:es.

‘ propose that Sections 16,17, 18, 19, 20, 33, 103 115, 175,197, 178, 179, '180, 181, and 182,
should be’ applied. I think tlu.se provmons by a Judlcxous
tain neaitly all the powers ncceseary to carry odt. the enla
substantml a.dmxmslratwn of justice,

50 applxed
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5. Astho parts of the, Code prowdmw
the framing of issues cannot, s [ concene,
hearing fixed. in the summons in all cages 1n v

ments may be tendered and ﬁled in the Court
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the great advantage of these proceedm«rs is putunrr the Court and the respective par- .

conld be apphed to the Small Cause’ Court as to those ' cases hxthelto exelu--
h Court it would be most desu‘ab]e but I am of opinion

1, however, pxopo;e thatsome Sccuons T
plied, as tendmo tc'afford as far as’ pos-
eration of the recent Act. Tnese Sectlons, P

regarded in reference to- applying ' parts of tho
I refer to the general ‘
mon in. the new ' Act. .

machinery to have it effectiv vely.
ate below would _provide this -
he Coult depended on, and was
welhno or carrying on busmess,
"By the new Act the fact of the
urt, gives Junsdictlon. -The rcsulh
from the | cogmzance of the Court
hose cases the partles o the suit
he cause of acuon arising, or gt the
_purpose -
Now it i 1s evident thag .-
for’ obtaxmne‘ ‘
repre~entatlon and to'the.
therefme :

appllcatlon of them in practxco con- .
rged Jumsdicuon, and to’ ensurea

for the commencement of the suit by tht and :
be* apphed I would propose: that on the day of -
vhich the new Act .gives jurisdiction, written states"
and if the cases to, thch they refer should upon
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ated or involving ‘many questnona of law, the Court may in its
‘Power is already. given to the Jul"e:;} in the bn;xllthgasl;slc:
roper, - By this means the parties to
o A adJOUI’" . Ca;i Eotpa)l:){t::;:ye (l);' bt:c::;smi u}l)forme lyto some extent before-hand, of the
 and the Court Wolﬂdhavew Ifl this were done there would be less ‘ground for” complaint on
goner.! maters dlSP‘; any of the parties bem" ux prepmred to meet the case b:fore the Court.
aecow of surpris orlob‘allydocuments intended to be usel at the hearing should be produced
! would aleo suggost | ]Th CourL s translations, at the time the written statements are tendered
nd where necez‘m)’ :)vt; ects, I propose that Sections 24, 120, 122, 103 I"i 1”’8 and ]‘79 be
et eseb aJ he,:d in’ the discretion of the Judges.” -
: adopted and lefy to be I})1P atter ‘which I consider it 1ight to brmn to the nollce of His.
I 6. ‘There s 200! ¥ mCounml Under -the Small Cause. Couxt Act execution of the -
Excellency the Governor ltno roperty can, be only had against goods and cha’tles, whereas
 judgments of the Coure2s :)0[‘ seizing land and immoveable ’ pmperty .‘Now that_ the
the  High Court ke o Pove risdiction in cases that huherbo were exc\uswelv within the
o Small Cause Sur’ will heve J‘i it will be a great hardahxp to execution creditors-to be depnved
- gher trlz::if the fruits of their Juddments by not being able to attach ima
¢* . as they must be in ma(T;S’t;l‘; hardship will be felt to a- greater extent inall cases from the t;me
moveable protpe]jtzeﬁzr:t by rezson of the alteration ofthe general Jurlsdwtxon of the Court than-
“the new Act take 3

For as the cause cf action arising mthm the Dlstnct of *the Court nges
it was felt hersto ot t th‘e suit, as I before mentioned, may be resulent ‘out of the Junsdxcuon,
e pa,rues 0

their being read, appear cornphct
discretion duect an adjournmen

Junsdxctlon of the h

‘ t o ~Jur1sd1cuon, tl

oo " been gulde

T Y it Bt Tt ]

such property mthm the District of the Court, but
\ but may base lmmovelabzleEr?zligtrgi:l:\iduor ° Inpmany cases of this kind, I amlmclmetll tc;
’ which cannot be (908 13 )e,fer resorting to. the ITigh Court, though at th ¢ tisk of losing thei
\ . think that apstons moule P edied. The only remedy that could be’ 'i.pphed ‘would be, in my
i . . costs, if the defect s not rem No doubt if Section 203 of the Procedure Code could be apphei
i culty ; but T am not prepared to propose its application, becalge ] :}X:t
it would meot the &iffe lly ,bemo inconsistent with the provxswns of the Small Cause o'ur
it could not be done legelly tter referred to-me by Government ny best consxderabmn I have
LT I have given the e neiple that the existing state of things ought to be altcred as '
d n doing 59 bY‘the P”b eln of late, considering the many ‘difficulties with thch it -
t h:}sxe aemalrramau’on ‘of the late ..upreme ‘and Sudder Courts, “ork-
posed alterations in the system in force in those cases whloh -
from the extension and augnientation of the Jurlsdlctlun. _
’ I suggest- that the before- mentioned Sections of the Code of 01v17l Prlo:;-
W InlcoI;T:]uSl;)g, 17, 18, 19, 20, 24, 35, 103, 115,-120, 122, 1”3 124, 128, 123 175 ,
; dure, namely, Nos.

: declared apphcable.\
P 1‘9 S0 18 an: iSIQh:};:ucl;isucl(e:red the subject in’ commumcatlon wuh Mr. COWer, the
tha

.1 may add he suble ‘? e fon vi ~ |
Second Judge, end he concurs m my views. . ) N

C. H SCOTLAND meht Chief J ustice of Her Ma)esty s
h Court of Judxmture, Madras, dated Fort Samt George, 16th May 1864, No. 709.
High Cour

No. 28, I am directed to send .
% letter of the. 12th ultimo,

“mh referehe? t° ?I;.ISL}::?;':om the.First Judge of the Small Cause Court,’ dated 10th
- you the aanosed cory OI subject of the extension to that Court -of parts of the Code of Civil .
- May 1864, No. 23, 00 - thaJt the . Governor in Council may now be favored with _your own

Procedure m}lld ” :eq‘;isglunorable Colleaoues, thh reference to my letten of the Sth (uliimo,
' 0
I oplmon ‘and that of ¥

No 4940 . e T ».; P (s,gnea) AT ARBUTHNOT R
. - o e ' O’Mef Secretary

opinion, a Legislative provision,

_little as possible as the Cour
. has to contend, espec:a]ly since
¢..  ing'satisfactorily. I have onIy pro
- almost necessarily_ require alteration

LY

"“No. 141,  To the Honorable blr
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