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No.39.  Read the followmg lettor from T WILKINS, Esq " Deputy Remstrar of the Ihah
! Court of Judicature at Madras,Appellate Side ; to the Honorable A J. ARBUTH.
" NOT, Chief Sccrefary to Government, Fort Saint George, dated Madras, 19th? ’Apn\
1864, No. 3. .~ ;
I am directed to forward, with reference to the orders of Govemment dated the 16th August
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1862, a tabular Statement containiog the rulings of the ngh Court, both in its Original and Ap- .

‘. pella.te jurisdiction, on the Codes of le and Cnmmal Procedure. and the Indxan Fenal Code, "
durmw the year 1863 : ‘ o k (’
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roceedings of the Madras Government, Judicial D

4¢h May 1864.

CODE OF CIvVIL PROCEDURE,

epartment,

Section,

‘ Nature of the question.

T oer

which A
C,and D
. esto
dict on th
eject

defendant ?

=14

ftlless within the
the = ordinary origi s
. Junsdicbionry ginal _Civil
render the Goy

Governme
ollector, op other nt, or a

3 Governmen N : 8
i AR t subject :
Jurisdiction 2 Ject bo- such

I.n a  foreclosure - gyt i;x .
was plaintiff ang B,| e

were defendants, was,
pped by.a previous ver-
€ point in issue in ap
ment suit in which ¢ and
were plaintiffs and A was

_dWhat constitutes such a re.|.,,
siding and carrying on of busi. T e

local limits off

of the Court as to

officer of]

e ———

Opinion of the Lower Court,

Rulipg of the High Court.

) S

l'l.ol-.-!lb..cc.no-lo-
.

-F

Can ‘sul~sxitut ice

3 ed service b
3eemed effectual without an ore-
. er of Court first obtained for
substituted service ?

. .
S8t ecvtacinegy LAY N T YT

" ave
1907040000 sevnvrsnconenes LXTRTIY

| A was estopped.

In suits brought against the
overnment, ** eo nominc,"”
under the Code of Civil Proce-
dure,bthe local Government
must be consi

pmust sidered as the party
The jurisdiction to entertain
sults against the Government
unfler Section 5 of Act VIII of]
1859, exists only where thdd
cause of action arose.
Underclause12 of the Letters
Patent constituting the High
Court of Madras, the Govern-
ment must be considered as
carrying on  business at the
place where its members exer-
cise all the functions of Go-

vernment. :
The words ‘““carrying on

a personal and regular attend-
ance to business within the
local limits.
A suit will not lie in the
High Court against the Collec-
tor of Madras residing and
carrying on business at Syda-
pet 1nrespect of matters arising
i Chingleput, though his De-
puty Collector carried on busi-
ness within the local limits,
and the orders and proccedings
in reference to the matters in
question were in his name of]
office as Collector of Madras.
An action for property situ-
ated within the jﬁrisleict)ifo?\ltgf
two Courig, should properly be
tried by the Court within whose
purisdiction the piincipal part

of the property in Jj i
: is
situated, pute I

It cannot be effectual without
a previous order,

business” in that Clause imply} -
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CODE OF CIVIL PROCEDURE.—(Continued) -

Section.

" Nature of the question. - *Opipiqn of the Lower Court.

Jand

| 284

-y
[

g8

-1

97
187

et
seq

378

X1

. by B,.C, and_ D, of _whom D
had not been served with'asum- |

* lment ex parte against B2 7
the Court power 0. ceesrereeess vorine

final disposal, it appearing that

la person interested in the sub-|
ject matter was nota patty toj.

the suit, and another person

ing to be made a party, was the
hearing to be adjourned ?

ral Promissory “Note’ executed

mons to appear, bat B and C
had thougqlrthey failed to ap-
pear, can A amend his Plaint
by stiiking out the names of C
and D in order to take a judg-

Has )
award costs to the defendant

when the plaintiff withdraws
from the suit not having asked
leave to do so with liberty to

matter ?

to whom a suit was referred for
decision from the file of another
Moonsiff, can exccute the de-
cree, the property to be pro-

other Moonsiff’s jurisdiction ?

enssnetrere S0acsers S &0 seener g LB

(1) Whether a suif of the

H
XXIII

1861

following
Causes under Section 3, Act!
XLIL of 18602

.The defendant
ossessed a Coodeekancachee,
right in certain land, the pro-
perty of a Pagoda  which Le
alleges he mortgaged to plain-
¢iff giving him at the same time
possession of the said land.
The defendant subsequently
sued the plaintiff for the res-
toration of his right and for
nossesvion of the said land, and
the plaintiff having pleaded in
hat suit that the defendant
had sold to him outright his
Coodeekaneachee right in the
land, the Moonsiff decreed in

appearing in_person and claim-{

bring another suit for the samej .

ceeded - against being in thel’

-

100 0et 000880 0alircateesrrcsrenisese o

That as there is a title ;
ermined,of 1861 applies to:this case:
ad the claim of the plaintiff arose
diction, and that ifentirely out of the execution
red'of the original decree passed
he'in the Moonsiff's Court in =
Small Cause Court by Sec-suit to which: the plaintiff and}-
tion 11, Act XXIII of 1861,'defendant ;
rovidmust therefore, under Section].
that all claims of this nature11 of Act XXI11 of 1861., be
'shall be determined in the'determined by zn order of the
Court executing the decreee.Moonsiff's Court in that suit,

no juris

it is cognizableit is bar
originally/from adjudication in t

which .

favor of the Defendant’s posses-

\ \joa. of the said lan(L The

Whether a District Moonsiff,l.ceceeieriensee

secms

description i cogni-t0 produce tobe det
zable by the Court of Smallthe Small Cause Court h

to

At the hearing of a suit on -‘.’-. Cevessriie s

A suing on 2 joint and SEFe-icisiiinniecensisnseninee

N e

tersssgaarenael

P

.| TLe application for exccn-

or claiming a right, should be

partics to the suit. Hearing
adjourned. ‘
The Plaint cannot be amend-

ed by striking out the names

"lof Cand D, but A may with-} .
draw from'the suit as. régards{. ™ ™.
C and D with liberty to bring} =~

fresh suits against them, and

_lcan take a judgment in this
* lsuit against B, - '

The Court has not the power.

tion must be made to the Court
which passed the decree, but
the decree and execution car-
ried out under Section 284 et
seq. of the Code.

not competent to grant a re-
view which had been expressly
declined Ly bis predecessor.

That Section 11, Aet X XII1

were parties, and

and not by aseparate suit.

Ruling of the High Court. |

All pei‘sons having a right|

The successor of a Judge is|
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CODE OF CIVIL PROCEDURE.— (Continued,) %
: 1}
2 Nature of the question. *|Opini |
: ‘ q 0. " (Opinion of the lower Court, Ruling of the High Court. \
Appel'late Court reversed the f"
District . Moonsiff’s decision I
and the High Court in Special |
Appeal confirmed  the Appeal "
decree,_ and plaintiff obtained 54/”
possession of the land. He ¥
‘|therefore sues for the estimated ‘ I
Value of the produce of the land - . j {
11 question {rom the period the » {
defendant exercised  the Coo-| | |
deekaneachee right in the land
under the Moonsiff’s decree :
© - juntil the land was put in | |
plaintifi’s possession under the | }
Special Appeal decree, |

' "(2) Whether, if cogniza. ’ {
ble, it is not barred. froxx;:adju- ' ’ i
%mat:;on bin’, ghe Small Cauge V r

our ecti . |
XXIIof 18617 " At E
6 Whether 2oy apcpgll)EligF CRIMINAL PROCEDURE. ? |
63 against orders aSSEd u ""'.l..l.l.l"...Ill.ll'lll'.l...l Such o i ;
%; , ?;‘;“}0{“;(?2 an(il gp%}??d C?lg;l: ?ature ofrg:x:ws/ixclgito}:: 1:5 ‘t).fiztz}ll: !
X an Lof bl or crimina ' |
4'03 Code of Criminal Procedure ?he ' fes from tgeog:;?s. e j
412 . - |
and ’ - | .
414 ‘ ;
!83 '..a.ll.l...|l'|'l||.llt.lll'..'. ‘ ‘ ::
alns(il et s, An attachment cannot pro- (
nd petly be issued untj] upon a
l Warrant issued, the party can- H
not be found, and the Magis- (
txi?te 18 satisfied that the party ‘
| . ?0 rsi(l)lgd;m?r con*geals himsclf !
os -
210 Whethgr a Session Judge,| T} i eTie of tﬁe %:rr:;?dmg -
after having *instructed g Ma. s Session Tl it s dlear] |
gistrate to tender a pardon tc; shopld ke no part in, pre-Session Judae%fcﬁmf}f'tent e 1
any of the. actused, boenaa parnng the cage against the'per to requi?'e th N Llnk_s pro-| o
doubted that. there oo\ sutﬁelprlsoner, as the distinction ofto comply with the i Iaglst.rate o
cient evidence for & cop il anfl ft}nctxons of a prosecutorlissued to him un;elrnsttlﬁpcmm ]
w;_thout the evidence of parties scmou:i\ Juldge beopeoy " £o0[Hon: - oo
privy to the offence ang the priously observed, '
Magistrate considered the evj. :

_ |dence sufficient, shoyld leave {
the matter in the handsg of thel {
Magxstratp, or require him to !

e A | |
e . A witness who, when ) (

1<;i'1fﬁcu}ty as regards cox?traigica: | g

fu_ms. in his evidence, Pretends ;

aﬁntmg, and thereby intention. r’

:hy delays the Proceedings of "

e Court, does cause ap inter.] '

ruptlgn to theJ udge within the :

meaning of this Sectjon, i
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Proceedings of the Madras Government, Judicial Department,

dth May 1864.

© CODE OF CRIMINAL PROCEDURE. —{Continued.)

t N

Section,

Nature of the question.

Opinion of the Lower Court.

Ruling of the High Court.

257
et
seq.

I

R
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tricd in one case together?

Whether a Magistrate trying

Magistrate has power to ques-
tion the eccused ?

In charges of criminal trgs-
ass on landed property unaer
l;‘ections 441 and 447 of the
Indian Penal Code, where the

sion, isit competent to Subordi-
nate Magistrates to dispose of|
such cases, or should they refer
them to a Magistrate exercising
full powers under Section 276

dure ?

When more than one per-
son living in the same village,
and apprehended together in
the same place and time, and
under the same circumstances
are brought before a Magistrate
as having no ostensible meaus
of livelihood and the evidence
against each is the same, should
the persons so brought up be
tried in as many cascs as there
are persons, or should they be

A S

refers

of the Code of Criminal Proce-|

defendants may plead posses-sion of land, &e.

sons.

S e s aresrrsBioe 2o guseey

That once a formal}charge

. is uch’has been read, and the ac-
m offence punishable by * cused pleaded, no Court but
the Session Court, as per-
mitted in Section 373 Crimi.
nal Procedure Code, may put
any question to the accused
person.Chapter X1I,a Crimi-
nal Procedure Code in which
Seciion 202 occurs, specially
to preliminary in-
quiries in which a charge ac-
cording to Section 227 is not
_iprepared till a committal has
been ordered. Chapter X1V,
Section 249, . Criminal Pro-
cedure Code, allows a Ma-
gistrate under Section 202 to
examine a defendant previ-
ous to the preparation of the .
charge, but not after thejnot exceeding six months, un-| -
defendant has pleaded.

That Magistrates exercis-
ing full powers are alone au- Schedule appended to 1he
thorized to deal with ca-esiCode, cases of criminal trespass
involving questions of posses-lunder Section 447 of the Penal

That there should be as| Scpal 4
many cases as there are per- be instituted against each per-

The power of putting ques-
iions to an accused person is
given by the Code of Criminal
Procedure to a Magistrate cona|-
ducting a preliminary iuquiry
into a case triable before the
Court of Session (Section 202),
as well as to the Court of Ses-
sion upon the trial (Section
373). It is a power also pos.
sessed by the Magistrate under
Chapter X1V on the trial of
cases punishable with impri-
sonment for a period exceed-
ing six monthsg, and to be exer-
cised before the preparation of]
the charge (Section 250); but
it isnot conferred upon a Ma-
gistrate trying a case punishable
with imprisonment for a period

der Chapter XV, - -

A Subordinate Magistrate is
not competent to award amends
to an accused person in dismiss-
ing a charge ol theft as

frivolous and vexatious, )

That with reference to the

Code arc triable by any Magis-
trate.

Scparate proceedings should

son, unless there were such a
“lconnection between the parties
as might indicate the necessity
of a contrary course, ’
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- | G DR OF CROINAL PROCEDURE —~(Coutinpe, ) : CODE OF CRIMINAL PROCEDURE.—(Continued.) - . ;
: Mt \’amr‘ r tl a ¢ T ' .t ' . . [ ‘ « ‘ . . ' . . 4 v :
: ~ } ¢ ol the question Opmwn of t) : S . 1ali . S
T b . on, ‘ 1e Lower C oy . 3 e cer Court! Ruling of the High Court. Sy
, ' ' } ‘ o o C‘,’u"' ““!“S of the High Court, 12 Nature of the questicn. O[)}m‘m of the Low ’ goE T g b "
806, T T — vl ‘ y S G
ST e e e, ‘ : s P . ' i relsing No * charge” should be pre- SN
[, : A C ST s ’_Flns Section dees not re- a6 Whether it is Cofﬂpetc‘?t to,. 1“\“ nﬁxcerfexe{?x::&g";&@parng bcy :;bSubordinateu{)Ia- ;“}, .-
’A R R . uirea duwblo sot of Aseessors ’ 562a Magistrate with full ";’.“'e"(:‘OUI{[{Wf;'cgedai,; tho samegistrate in cases referred by him HE
L ‘ < X ‘ ' o bu s . o o B . hi oceedIngsisin J saIe Gistie yARES 2L A H
! 11)0\;&?;;:0::;;1(1 r?:; (JCh é“sc ‘ ‘tﬂ commenee g:j fli;fge and|way %lSE‘SG‘SsiOﬂ . Judge, inlunder Section 856 of the said S
‘ . ) - , : e ' 9 e Ses- . by cntering the i i ial pri-{Code for the orders of a Ma. R
, R B sions N 17700 'endant toputting on . their trial pri-Ci ord h :
L ’ o Y SRS - » but the Court of Session callivg upon the .deienddnt,, t'pm ers. dul jeommitted toigistrate exercising full powers,!’ J .
A L ST S 10 cause the Magistrete to © lplead toit; and in the. cvenbsanc y o lasit is expressl}? provided in e
; v - . Voo A 2L, e PR ET - ' - [Mimmon as n auy I)Qrsnns as . | f his loadinﬁ‘ “ gullty, hlm' : -0 LT i . I e R s E " ‘
B R S 2 T sec b 0 p o, - that Section that the Magistrate dr
i ’ - ’ ST S0 1o be necded, or 1ot less hether the Magistrate can el HE
iy , L thati ~ double b, or ‘ w . . f to whom the case is referred '
i a0 “aouble the number re- ' ict him, on Lis own conles- ‘n all . i ;
! . - quired f. conv ’ : SN shall proceed in all respects as IR I
P o : . juired for one case. . . a Court of Session 1s : . . .y
s 336 Wil 1 . SR sion, as &, Sontion fif no proceedings had been (it
P ‘ etaer the, Magistrate of|......... . : : authorized to do, by Sectior held in any other Court H {
X .- thgxI)xstrlc‘t Is competent Lo re- R Y Unless- expressly excluded 362, of the Code of Criminal d R - L
i} - | |‘five asevidence, the examina- : e every thing said or doue by Precedure ? LA
My o :mfn °f z}n accused person given ' - any person is, il relevant to the C ' 2 ; M
? oefore the Subordinat oige : issue, eviden vai i . . . e ey e | ity !
:3 trate in cases re-ferrede %?iﬁe - ’ Ther’e is no Szitig‘gm;;sctlug!m U T PN I.he High Cour_t In its d_’s’ g b
‘ 1: _ Orders ()f Such Maa‘istrate g LT an a(ln]ission' and b . tal}{;n? ' 401‘ l””‘.‘"” IR E AR AR ) ) X } c1.‘etl.0n n]ay, ex'eE‘Clse its Ju1'1§- E ; %
g,’ - S R : anew the evidence c‘)' ol -nf ‘ : : : diction of revision under this 13¢5
i the admission forms 3 a:‘t“:ié , ‘ " ' o " Section and call for the record R L ’
1 + |Magistrate does jn factp)roéeed ' ' e e ‘ of the proceedings of the Lower e
o : ' ’ [ ‘ HE .
I in all respectsas ifno ]¥r0(‘eed- : , _ - _ - {Court upon the petition of a b
| 1‘ re had been held in sny othes]- - . - . P‘“t?' affected by the pmceed- » ‘ :'E :
4 Qourt,. The meaning of Sce- . : o - - mg. - ' ' ) Pi
L ton 356 of the Code of Crimi- . ‘ ’ ' % ;i
i ni‘L]thc.edure is that the Ma. ' ) o ) } ot havi - | E .
| Bstrate is not to decide the cage I\ . 10d Whether a Magistrate, hav-{ That any Magistrate may| A Magistrate having passe ! 1
i without aregular trial before] - A 128, iudgment. in ap-receive petition for reviewja judgment in appeal cannot ;
! ‘ himself 44 efore . 5 ing passed a judgment. receive | 1 . SRl
! e . . imsell, - : cal, can reverse the same, objof judgment, and proceedeverse Lie same on a reyiew HE
3561 * Whether a Session Court can| Thatit cannot be returned| Thare : . - grew’ziew of judgment ? - |to review it on the same ofJudgmegt. L 3
i . [feturn to the Magistrate a caselbut shoulg be disposed oflof Cr‘elg ’Slnogl,mgm the Code terms that the Civil Courts - P 4
t . cogmzublc by the latter ? . by the Session Court, theauth;n')ma ll‘“‘cf?dure which ‘ . are permitted to do s0: but | i
L ’ ) ' errcr of committing sych IEtumnzes a Session Judge to " ' in such cases the Magistrate B
i case being pointed out to theirate a case to the - Magis. can only mitigate, not en- it
1 . Magistrate, , : g * 'hance his sentence, the ac-| i
- , : ‘ - o | d being allowed the ‘
i . : . ‘ : S . . cuse eing )
b 356 Whether a Session _Ju'dge........................'... “Ifa . ., : ‘ benefit of any error in judg- L ;’t
3 may return .to tho Principall . o T Sessi: casg 1s committed to the| - ment, or proceeding on the ‘ AL
Sudder;ﬁlml\eon for trial any . groun(rlle gurt ou insufficicnt part of the Magistrate. ’ ‘
E Icase Whl'ct;, :10 mayhhm‘(ef wrong-|. ' ﬂhouldﬂp the 15955":]“_ Judge g : ' :
' y commitbed to the Court of ) N 4 Pproceed to dispose off ‘ . ‘ . . . . . |- i
X o Session ? , : - ity pointing out the errorpwhich ' . : ‘ . The fact that the evidence i
R adbeen Comniitted. i X i . 434 ey R LR R L T T L NN TR R R AL LA ].s probably insufﬁclent to con- j
“:y ‘ . 3560 Whethera Sabordinate Ma- e een T - - - _ ' viet 1s not, in the absence. of : ]
- : ‘ - luistrate, in the case of offences : e Thie power of o Subordinate : . |appeal, a ground for quashing . R
S;‘ . |committed by old offenders for s ;i:fz‘gw}:rate Is limited to refer- o or altering a sentence, bt_xt thex:e Rt
(f " iwhich two years' imprisonmeut . . o ? t If\:]’ca?e for the nrdefs of o < Imust be some clear m;sapph- "
: may appear asufficient punsh. - ' r(c)c)e 1 2gistrate, who is 1o ' cation of the law. T i3
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ing that there was any such -
Journey, the conviction is ille.
s . at so L.
viction should be madg g sepa. asan ordinary Se({‘ia'l;tn:aster C &
rate head of charge on the trja] ‘ much a month, an ”iles from
for the subsequent offence ; and , 5 being in camp a few x?n - e
where this is the case the party : " |° [the principal station ? This Section does not apply
charged should -in the first in. ' o . to a servant hired by the month] .
e Chas el ol e , Hpm T s e
, . R o : to serve until the en-
oﬂ'ence;band after conviction, : RN B ’ , ﬁzgteﬁgf,tois terminated by a
o1 2 plea of guilty, he should o . : N - : _ |month’s notice.
e asked whether he had been): R : ‘ : N - : - T
_ previously convicted ag alleged, ; . ‘ , ' ‘
" and if he denies that be has,] '
‘ then, (if there be a jury) the
Jury should be chargedto de-
cide, and evidence given of the

pearing to have been engaged

‘, ‘ f » s tment

| : ‘Madras Government, Judicial Depar S

{ Proceedings of the Maa 64 ‘ -

) Proceédz'ngs of the Madras Government, Judicial Department, ; ' 4 4th May 1864. ‘
. 4th May 1864 B ) 1 ' - | '
o . ~ ] ‘ N _ — tinued.

(‘ e — — S et e e s e, G TS (n !\» ) INDIAN PENAL CODE‘ (Con wm ) : |
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INDIAN PENAL CODE, ‘ ' , ' el Ruli i te |
- j - g ‘ . Opinion of the Lower Court.]| Ruling of the High Cot?.r .

i B j — 4 2 |- ~Nature of the question, : |
§ T e « , -1 K ‘ , ’r Q- 1~-~» N i B} . - |
: .§ Nature of the question. - Opinion of the Lower Court.| - Ruling of the § i2h Court, ' [ w . . ‘ _ “The prisoner not having beenl
. b4 ) . 4 . - ‘o~ s gnendgranne " -
+ [ : p . . tiOn Ofa seviratetessarvetiiraran,, chal‘ ed Wlth the oﬁ'ence Of‘
. 2 i 13 : 490 wm“wrdthe;h?gngl:ction for brealg;ing a contract to serve!
5 r . . v gervant un er . without on ajourney, and it not appear-.
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; _ phunishment provided for in / * Inotice is legal, the serv:
| this Section, the Previous con- F{
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Hien Court oF JUDICATURE, . . *  Deputy Registrar, Appellate Side.
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‘ R however, the party charged in' o : 19th 4pril 1864, o0 ot dated Tort Saint
. I the course of the tria] for the g ' : - Co ' ia, Home Department, dated Fort Saint .
- T N subsequent ' offence . examine| - : . ‘ No. 40 To the Secretary to the Go;erument of Indiz, H d T -
i S R witnesses to his vood character, L I i - 1864, No. 647, )
é . - S ‘ evidence of the i).lleged previ- : Cel ‘ . Ggorbe, fth May dated 22nd July 1862, No. 3694, I am directed to forward
: . ous convictjon may be given in ‘ . T . With reference to your letter, dated 2 . b’l r Statement containing the rulings
. , answer before his convietion A CoT idcration of the Government of India, a tabula . JF Civil and
- ‘ for the subsequent off ‘ : for .the conside < it d Appellate jurisdiction, on the Codes of Civil an
| D . ] q offence, . : of the High Court, both in its Original an di }ZIP iner the vear 1863 , .
: . : , : ) . i i al Code, during the y :
‘I 177] Whether a person on beingl Thyt 1he Man was not le- That the man wag not legally ; Criiinal Procedure, an@ the Indian Pena ' (Signed) A, J. ARBUTHNQT» .. e
I questioned by a Police Con. gally bound to furnigh infor-bound to furnish the informa- ! 4 ‘ o . ~ Chief Secretary:
P Istable regarding the manner of mation on the subject, andtion demanded by the Consta- : , , R , : R
| his daughter’s death falsely therefore cannot be punished ble, _ ‘ : <L ' : -
, stated that she had died of for b, falsehood; and that jf ‘ | '
: , cholera, whereas she had Com-a party interrogated is not| - .
! | - lmitted su1c1de,_he was legﬂ_“y,legally bound to give an ap- ‘
L : bound to furnish _mermathn'swer toa Constable, he i not ¢
on the subject within the mean- punishable by law if he gives ) '
ing of this Section ?. a false one, ;
937."‘»_'“',,....nu--"'i'"'""\""' ‘nuun---.-n‘ttu,..nnnlle'on The being in pOSSESSion and N : -
et o of uttering a meda which has
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A S " [Some  Government, and was - /
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but an attempt to pass g mere | *
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