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~No. 301. From W, ROBINQON Esq., Inspector Genera.l of M&drai Pohce ; to A J.
ARBUTHNOT, Esq’ Chiel Secretary to Government, Fort Saint George, dated

Kotigheri, 20th March 18bi- No. 635,
Geneml Department. ; .

f
= B

I beg to state on the” subJect of the veference* from the ‘Governmer'xt of Bombay that I am

L B,

% (Government Order; 12th March 1864, No. 355.

of opinion that Sub-Magistrates of 2nd Class

_should be empowered to try trivial cases of

theft from a dwelling, &c., under Section 380
of the Indian Penal Code.

2. This may be done by bringing Section 380’Tnd1an Penal Code, Wuhm the operation of

Act XXXIII of 186" 1st Section,

'6
3. "The questlon of conferring greater 'power generaMy on Sub-Magistrates requires con-
sideration. It may, I think, soon be done; but T would prefer waiting until these officers have

more experience.
.

B , ®
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No. 302, From G, A« BALLARD, Esq., Magistrate of Malabar; to the Hcaorable A. J.
ARBUTHNOT, Chief Secretary to Go.gernment Fort Saint Geurbe dated Calicut, ”&

March 1864, No. 31.

Adverting to the subject of Governmenb‘-Ouler, dated 12th i’tant No. 3 .35, I have the
honor-to observe that considerable, and as it appeats to me unnecessafy, inconyenience dpes arise
from tha.provxsmn of.the present law confining jurisdiction in"all cases of ¢ theft ina dwellhg" '

to Magx;trates with full powu’s

&

lhe axmung law. *

S . 2. ButI yould certainly deprecnte corﬂemno full powers on a larger number of Mdrmtem]
-officers on this account, a‘ndlum respeotf ully of opinion that the propar remedy lies in alteration of

Al

3rd thmk the Junsdlctton on theft in a dwelling might with advantage beﬁgsumlated to that » ..

\hg;stmta are nxpeetod to pass sentence’ when the
ount of property stoler 4 under the valve of Rupees
10—Vide G0 8. 0. dated 10th Febr ¢y " 52,

They liave dizorction to refer it if the adonn’ of property
stolen does not exceed the valae of Rupees 50—V e C L0
S. Cidated 10th February 1862,

11 valne of the property stolen is above Rapees 50 Sub-Magis:
teates commit , andu.ggmvatmg citeamatances of course may
ronder committal necessary in the other cases also.

. on simple theft, similar® circumseribed disere

tion being left to the Sub-Magistracy in the for-
mer case as is now left in the latter to sentence,
refer, or commit, s the circumstances of sach
case require or renderadyisafle. The dweilings,
it must be remembered in this country, are ofien
so open and insecwre that abstraction of pro-

i perty from them does not reqmre any great; amount ‘of slgll and determination in crime, the jm-:
“phed presence of which, I Presume, was one reason for drawing the (hstmctxon between theft in a

dwelling and simple theft,

3

.. 1t would rest with the ngher Oourts to cheek any tendency to. use this" diseretion injudi-

eiously. N

‘ " &

« 4

~

% P. S.—I have Lhe enclosed Statement'of the cases of Mft in a dwelling in 1863 in Calicut
Ziljah "eompiled fwm the Magisterial Returns to show the action of the law on the question now

discussed. -
A

‘ (Signed) G. ‘A, BALLARD,
Magistrate,
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’ Proceedmg:.qf the Madras Government Judwzai Egparhm{w

~ No. 364v. From C. W, READE, Esq., Magistrate of Soufbh’ to the *Homb)e \

27th April 1864. v B %

'Ll

ARBUTHNOT, Chief Secretary to Government, Fort Sain rgc, duted ¢
. 22nd March 1864, No. 16. ‘

: | have the honor to acknowledge the receipt of the Orders of Govemment,n:gr mg i’or re~
part the working of Section 380 of the Penal Code, in reference to a despatch the mhje@x}
from the Bombay Government. .3
. 1 believe the inconveniences pointed out by the Bombay Govemm, as arising under
the operatlon of Section 380 of the Code, to be very generally felt thronghout the cnunt'ry, and I
see no adequate remedy for those inconveniences except by legislative interference.

3. Although the amount of property stolen may not afford a correct standird by whmh tq
estimate the crime of theft under Seetion 380, or the punishment due for its commission, yet Ius -
my belief that the majority of cases coming under the provisions of that Section are such as
might with perfect propriety and with great public advantage be made subject to the Junsdmuoq“
of the Magistracy of all grades.

4. It is, of course, the accuser and his witnesses who are the snﬁ'erers under the -operation
of the law as it stands, and no doubt a great deal of petty theft in dwelling houses, &e., goes on
unknown to the authorities, because uncomplained of by the losers who, from being nn%y
pmsecur.e their case to its final close before the Sub~Magxsuate of Lheu‘ v:llay or div

-

My 4

r
'ﬁ».

is precisely that which might naturally be looked for, and it is I think snﬂicxendy. :'w

the necessity for some legislative remedy. .

5. The Sub-Magistracy exercise power over offences of a graver ch

thefts coming under the definitions laid down in Section 380 of the Penal Code, and. L ax O
opinion that it would be a wise and judicious modification of the present law xf%vﬁue of the 4 ¥
: groperbyﬂtofan were penmtted as of old to re*te the Junsdwtxon by whom qgnee qt' the kind it
‘were icable. S g

5 Under the old Code of Regula;xons, thefts of the description in qnestlou wmwh@h@ Ny 3
by eﬁ&u ‘holding positions of authority inferior to that of our present Snb-Magmm ~where o
the amount stolen did not exceed 3 Rupees, and where the offence was unmompgmea i.yahy ]
en' stances-in aggravation. The European Magistracy, whose jurisdiction was also propor- %

lyﬂhmxted before the introduction of the Penal Code, were likewise empowe:e& tg‘ﬂispm OE i« 3
gtrch cases when the property did not exceed in value Rupees 50, and in all oﬁy instances the -

offender was alone amenable to the Criminal Courts.
7. Without entering into my reasons why I would modify the reapective Cmalmts fommy
prescribed, my proposal would be that 5 Rupees be the limit within which the Sub-Magistracy
of the 2nd Class should adjudicate in cases of theft, under Section 880%: and for Sub-Mmatmm
of the st Class I would lay down Rupees 30, as the limit for the exercise of their jurisdiction, =
8. I think thatsome suchamodification in the law would quite meet the evil now so Combes.
monly felt, and considering the wholesome check to crime which I am sangume will follow the i
enforcement of the thppmg Act that has lately passed the Legislature, it is ‘my impression M | _.-‘.‘
the public will be amply protected, and that petty crimes, so to speak, of the nature under nmmg 58
will no longe@e suppressed or unreported, and the delmqueuts be no longer suﬂ'erad lﬂ 80%‘ %
punished fér want of prosecution. 5
+9, Ifit be factyas there are too strong grounds to beheve, that thefts falling under Sectmg '
380 of the Penal are far more frequent than our statisties represent, and the reason be, :i B!
I assume, that many are nwreawdrﬁom motives of pemona;nvem Wﬂm of the state 01’ B U
the law, the result must benos&mmour on the morale of the people and very détrlment«al w g
the security of property. A premium, as it were, is moreover offered to the commission of it e
deseription of offence nhan the evil disposed of a distant viilage or town discover that no nm:ceu W bt By
taken of it ; that ldhbrmation is given to the Police ; no measures adopted to trace the offender ; et
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‘and no charge or prosecution is laid before a Magistrate, Thieves are likely to become embol-

. dened by such immunity from prosecution and punishment, and in time under the influence of

W

such immunity crime and insecurity of property will necessarily increase in all places which are
remote from any resident authority of competent jurisdiction, so that in view of the general as-
pect of the question and the evils that may be looked for by any prolonged continuance of the
existing law, it is manifest that some change, such as that proposed, is very desirable.

10. In the Bombay Government Secretary’s letter it is mooted (paragraph 2) to confer full
powers ona larger number of Magisterial officers as one method of meeting the inconveniences

~ complained of‘;‘but if I may be permitted, I would venture the opinion that such means if
. carried oub indiscriminately would prove a greater evil than the one it is sought to remedy ; for,

f_sp,e’hlting from my experience in this Presidency, any general extengion of powers beyond those
- now conferred on the subordinate Magistracy whether of the 1st or the 2nd Class would, in my

‘hamble judgment, be a very injudicious measure : while if a selection is to be made and the ex-

. ‘No. 305.

_»%Manga.lore.

- value in each ecase, ‘and that the

~ tended powers be granted only to a few who are deemed qualified, the remedy becomes only

partial and will be restricted to those localities where the extended powers happen to be
exercised. In other places the inhabitants de facto will be in precisely the same position as they
are now, so that as far as Tamable to judge I can see no other mode of accomplishing what is
wanted than by prescribing limits as to the value of property in cases of theft defined by Section

38(?,_30 as to bring those of a comparatively trifling character within the jurisdiction of every
resldent and readily accessible authority,

From G. L MOR'RIS, Esq, Acting Magistrate of South Canara ; to the Honorable
A. J. ARBUTHNOT, Chief Secretary to Government, Fort Saint George, dated
Mangalore, 23rd March 1864, No. 7.

1 have the honor to acknowledge the receipt of the Government Order, dated 12th Mareh

‘1864, No. 355, ?alling upon me to report on the provisions of the Code of Criminal Procedure in
regard to the trial of offences punishable under §

. ' tion 380 of the Indian Penal Code.
2. Immediately on the passing of the Code * Criminal Procedure, my attention was attracted

 to the extraordinary fact that no officer exercising powers less than those of a Distriot Magis-

trate, could try any case of theft in a house, no matter how trifling or unimportant the case might

be; and I'felt certain that either prosecutors and witnesses wauld be put to extreme incon-
;cmlen:e U3 havingda. travel long distauces, or thai all trivial cases of the kind would be
ushed up.

3. Experience in Tanjare showed mo that I was not far wrona ag regards that District;
and a perusal of the file of the Mangalore Principal Sudder Amc:u's Calendars also prove the
samo facts with respect to South Canara,

4. I find from these Calendars that 21 cases were tried by the Principal Sudder Ameen of
Mangalore under Section 880 of the Indian Penal Code in 1862, and 19 cases in 1863 : that of
these, 18 cases in 1862, and 9 cases in 1863 were committed to him by the Mangalore Sub-Magis-
t::ate : sfnd that during these two years only 1 case was sentgup from Kundapur, the most
dlstar{t lalug, and 8 from Udipi, the next furthest off. 1 think, therefore, that there canbe
but little doubt that some cases of house theft in the Taluq of Kundapur, at all events, must have
been hushed up by. the prosecutors, in order to escape being sent 50 miles to attend the Court

5.

Again, d'xes.e Calendars show that in 14 out of the 40 casés tried in 1865“01!(1 1863, by
the Mangalore Principal Sudder Ameen, the amount of property stolen was below 5 Rupeos in
L L g €y Were not, as a goneral rule, wbtended whth any aggravating
f:lrcumsta.nccs, tihus dmmtmtxng that prosecutors and witnesses were needlessly put to much
inconvenience 1n consequence of such petty cases not being ab once dispesed of by the Sub-
Magistrate. . , i -

G. The Bombay Government suggest that the evil can bo romed?cd gither by conferring ful]
powers on a larger number of Magisterial officers, or by altgring the law, so-that cases of theft in

¥ s pméeg;né,, of}ké deraa ébvemmgnt, -Jud?cidl Department, R

~ that the full powers of a Magistrate should be needlessly conferred on persons wﬁb\p‘e not fitted

- ; e : & [ : . j-' _“-; 7‘1 "- o ;"7.__,,:“,".

SR AprillSé‘lt\ N o

a dwelling house shall be made triable by officers exercisinM less than those lﬁﬂf
Magistrate. - i o A P
7. The latter appears to me to be the best and simplest plan. It isimmo way desirable

to exercise those powers ; whilst, on the other hand, I s:¢ no good reason why a Su!;:uggiamaﬁg,;
of the 2nd Class should not try trivial cases of theft in a house in the same way as other eases
of theft. Lo -G S T N, T
8. 1 begtherefore to propose that the Schedule annexed to the Code of Criminal Prdtedure
be amended, and that the words © Court of Sassion or any Magistrate” be stbstituted for ‘the ;
words  Court of Session or Magistrate of District” in column 7 of the Schedule 'a.nﬁeféa‘.-j the, - g
aforesaid Code, referring to Scetion 380 of the Indian Penal Code. K ‘* o
pie 4

No. 806.  From P. GRANT, Esq., Magistrate of Coimbatore; to the Honorable A. J.
ARBUTHNOT, Chief Secretary to Goverument, Fort Saint George, dated Coimbatore,
6th April 1864, No. 19. G
1 have received Proceedings of Government, Judicial Department, and their Order thereon,
dated 12th March 1864, No. 353, and in reply begt> state that [ am of opinion that where there *
is no breaking, and the theftis committed during the day, cases that now fall under Section 380
of the Indian Penul Code might be dealt with by all Magistrates as sim ple theft under Section 379, ’
%o the extent of their respective powers of puaishment under the'existing mles_of practice.

No. 307. OrpER THEREON, 27th April 1864, No. 607, i "
The Governor in Council concurs in the opinion expressed by the Inspector General b S
Police and the Magistrates of South Arcot, Malabar, and South Canara that an alteration of ﬂ%eﬁ
existing provisions of the Code of Criminal Procedure, in regard to the trial of offences pu'bi’sl?!ifblé_v
under Section 380 of the Indian Penal Code, is very desirable. By et
2, 1t is observed that the course stated by Mr, Carmichael to have been found to remedy
tho existing inconvenience in the Vizagapatam District ean only be followed when the theft is.
not actually committed, and the offence specified in Section 1891 of the Indian de |
therefore not completed. R R T ;gg fooe
3. Resolved that the following letter be despatched. .~
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No.308.  To the Secretary to the Government of Bombay, dated E\ortfsaim George, 27th
April 1864, No. 608, CATY o A 1 g

r o
AT,
A

Iam &i‘r&ié&j His Excellency the] Governor in Council to acknowledge the receipt of
your letter of the 3rd ultimo, No. 762. e | - T e
2 The question discussed in it not having been previously brought to the notice of this
Government, His E “Wgncy in Council resolved before replying to your letter to eall for reportg
on the sabject from the more experienced of the Magistrates in the Provinces, in order that
the opinion wbﬁh’khavs‘gowto communicate might be b ;,Rﬁﬂp_mh as possible on the actual
results of the operation of the law throughout the Presidency. ghe g o
3. The reports rceived mak it evideat tha the diffcules fousd by tho Bombay Go-
vernment to havefari-éejl ﬁgmjﬁ?@rovisions of thﬁ% f ( ﬂﬂ?@cainrg . régat d to the
trial of offences ﬁun' .ﬁbiéf&qaéf 'S’Qﬁﬁéﬂ 380 of the ndi PM‘:E&‘% e Boers felt i ﬂ;
equal degree in this ?esidyew cy. There can be liftle doubt in ‘;“ﬁ@*wm'i opinion that
the present Jaw has not only been in many cases produc wa@t‘ﬁ e i Bardship
to the prosecutors and wimessefs‘éonggméd iuﬂ: by f o S 6dat s Head of’;;ih%é
specified inSection 380 of the Indian Penal Code, by T 4 M failute of ﬁmm .
the often stecessful efforts of the owners of the stolen property to « onceal the ‘commission of
these thefts from the Police. da

L3
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4, His Excellency fully coneurs therefore in
of Bombay of the necessit

the remedy is to be found,

A A

the opinion expressed by the Government
asures for the remedy of so serious an evil ; but
in his opinion, only in an alteration of the law, similar to that already
made in respect of cases of simple thefy by Act XXXI11 of 1861,

5. The aliernative remedy which it

y of taking early me

is stated has been suggested to the Government of
Bombay, viz., the conferring of ful] powers on a large number of Magistrates would, it would

seem, be at best a half measyre (for the number of such Magistrate, ina single district must always
be very limited)and would, in His Excelleney's opinioa, b open ¢
ral grounds § while on the other hand thaps js nothing, His B
rity of the cases which are brought before the Courts to be tried ander Section 180 of the Indian
Penal Code, which would make their adjudication exclusively hy Magistrates with full powers
desirable, or

which in fact would distinguish the offence in respect to the degree of eriminality
aftaching to it fom simple theft, ’

6. Dwellin N80 open and insecure th
from them doeg not require any great amount of skill or de
gence of whie!

Ciis, it is presumed, one reason for drawing the distinction between theftin a dwelling
and simple theft while the value of the property stolen is often very trifling.

7. His lixeellency in Counei] therefore sees no reason why the jurisdiction oyer theltin a
dwelling should not be assimilated to that over simple thefl, cape being of course take

done in respect to the jurisdiction conferred by Aet XXXIII of 1
on the part of the subsrdinate Ma

0 very great objeclion on genee
xeelleney believes, in the great majo-

g8 in thig couniry are ofte at the abstraction of property

termination in crime, the implied pre-

1, as is now
861, to check any tendency

. gistracy to use this discretion injudiciously with reference
either to the vilye of the Property stolen or the character of the offence, '

8. The Bombay Government having initiated the question, I am dosired to say that the
Madeas Government will cordially concur jn any representation to this effect thut the Bombay

Government may make 1o the Governwent of India, and to request the favor of carly intimaticn
of the course whieh they propose to adopt,

(Si;nod) AT ARBUTHNOT,
Cluef Secrelary. =

.EXd. Jo Tuuocb.
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