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et the following papers :— , ' i‘

No. 23. From W. ROBINSON, Esq., Inspsctor General of Police; to the 3,

Honorable A. -J. ARBUTHNOT, Chicf Secretary to Government, Fort
Saint George, dated Madras, 10th November 1864, No. 2287. o &
Gearral Depattment. ’ - ’
I hiarve the honor to submit the accompanying corrcspondcnc-c, with reference to A

the important point of law involved.
9 The circumstances of the casc arc as-fellow :—

~e

Two dacoits were arrested by the Police, stolen property being found in their

possession.  They offered to malke full confession and give up their accomplices, if

admitted as approvers at the trial. ] ‘ A

3. The 1lcad Assistant Magistrate tendered tho Qondition'al pardon under
Section 200, Code of Criminal Procedure, and the approvers Were’sent under charge ‘J
of Constables to'point out the property robbed ; but they effected their escape when "

ncar the alleged place of its concealment. .

"4. The Constables were tried for negligent escape, under Section 223, Indian
Penal Code, before the ITead Assistant Magistrate, and wero released on the ground
that the dacoits were not in confincment within the meaning of that Section, or in
such legal custody at tlic. time of escape as to bring the offence within any Section
of the Penal Code. ‘ '

o Ger Moy seore axenstad wwithont warrant by the Police for an offence for which -
] - . . ..
such arrest can legally be made. Being brought before a Magistrate in custody, ¢
y him as prisoners in custody usually are, and removed from his ™ - o
of the Police, as such persons usually are. They were then
onstables to fulfil a condition of the pardon proflered, and

they were treated b
presence in custody
gent in custody of C
escaped from such custody-. '

6. Ithink they wcre clearly . in lawful custody when they escaped. ‘ They
were not pardoned. The arrangement with them was conditional, and the condi-
tions were yet unfulfilled. They were practically on remand. Section 209, Code
of Criminal Procedure, docs not like Scction 224 require an order in writing. In all
such cascs it were obviously expedicnt to obtain the order in writing, and the Police
will be instructed always to obtain an order in writing for custody; but I do not
think that its absence affects the merits of these cases. ;
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7. The poiutat issuc is onc of very considerable importance, as regards hoth /
the escaped pergons and guards on escort; for it i3 a very common practice for i
persons, who sce that the chain of evidence azainst themsclves leaves no fair pros- s
peet of cscape, to pretend that they will and ean give uscful evidence against others {
of the gang; but on sifting {heir statcments, they are cither found to be entirely
false or of no use, or subscquent inquiry shows that they themselves were really th‘c‘ N
ring-leaders. If, after leaving the Jail walls, such a person is, in the eyo of the |
Jaw, o frec Agent, and his cscort are really guilty of wrongful restraint-in taking
him to discover property which he offers to discover to the Police, scrious difficul~
{jes arise and connivance of the guards may follow. ‘
3. I think, thercfore, that some exposition of the law is requisite. .
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Extract from the Diary of the Superiatendent of P
“On the Gth Juge Lust 4 torch robbery waq committed

“ tore Division, and g ha
¢ $ been reported by Superi
¥ the Su erintender i its w s
and sentenced to 10 years’ transportation ! fnds six of the ety vere arected

*On'the Isp July, the Inspectore

olice, Madura,

at Thanamaputty village in ths Tripa-

of the Division found some of the stlen preperty in
' ‘ .
. C:L!;_Ql.}sz Tuepector, Venzataram Naidw, 204 or Trifatire “the above d.lCOll_V mtwo mens' houes of Vule
ivision. ¢ e liaputty vill
: 8¢ aud the two men, Cuopen

. “and Chinnakottayen w
‘offered to turn o ' . 'akottayen were arrested, and they
Prrovers end point out wheyg the whole of the stolen property was concealed,

* The Inspect ug
nspector brought ther o Maduey and Placed them beforg the Superintendent, who sent

‘them on to My Nel
» velson, wlg an hearinz (her !
1o Section 200, CoJcofCrimim[ Do theie statements teadered them pardon, according
dure, o: iti ‘e disclos]
a5 cememial. » 92 conditions of theie disclosing

“The approvers i .
were
“and on arrival near the yip s"cn! unJer charme of three Constalles to point out the property,
e5cape from the s o] or?}be where the Property was sajd to b concealed they iaade theip
oo zl)e'consh};’csyhc wlc I(;On.smblca. On this being reported to Licutenant Cunningham
‘of their il g, e nou Bive them a mon ¢4 re-arcest the prisoncrs; and, in the event
diling st .the men, ¢}, Seeli
On the expiration of the month then(.Iu CYM‘“’UI‘I ot el under o a8, Deual Coe
. Lo onstables opplicd tome fo ] 4. Thi
- granted them ; byt they still hayvin, failed e o Tram CElession of 1 o i I
. = tatled, Ddirected tho Inspector to appoar at Madura, in
0 . LIPS | N
"nr...?ﬁ:;é:]f:;,,EO:'LTM:; M‘:‘M;‘mn?“’ hich ccosaty "on.'cr to prosccute in the cuse before Mr,
TEod w ) e o L y M i
5 CL%gel mith the other pug. Nelson, Laceordingly charged the Constables

/_ Nelson's decision T encloss for 1 ot "‘ under  Section 223, Paal  Code, Me,
R i . 10 pcru-‘-'l o t I - 70 v .

- ) 12 Insprety : ! d :
| _"‘,CH.P?J_.Pl.nllrhmm: under Scetin wat Dot o I r General,  The Con<tables hay ing
by dvsmusm,r.; them from the date they were -

Ny }
-"lessness the men cscaped, although, they

where the propaily

T lce pasiibud o deparimentally
fuspendel, ng ft way entirely owing ¢ 44eip care-
were not in Jawful cistody at the time.”

True Extract,)

(Signed) w, ROBINSON,

Tnspector General of Police,

*0py of Decision pagseq by J. H. NEI , I i

~in Calendar Case No. 11 of ;&(51:80‘\' Esq, Acting Iead Asiiaiant Magistrate of Madurs,
I‘rosrcu)nr.

S. K. Vencatramg Naidy,

Polico Inspector,

vCreng Defendunta,
L Alagivisami Naiken,
2 Kuppu Nuiken.

¢ Complaint,

‘0 confinement fuen prisoncrs, 1 Ot]h~ day.ol'.luly, inthe year 15GE, when logally Lound o Keep
o Mnmely, Cl“‘makotlaycn and Knppan, did neglisently allow them

0 escape from their custoly, a
X e and the Lave i I [
lection 223 of the Ingj, Penal Coge 2 thereby Committed an offince punishable under

i St;b:lance of t}
That they, on or about the |

Judope

A smeal,

Prisoners arc Constalles, and are charged
3¢

§ecli0[x =23 of tho Indian Penal Code,
sable; for prisoners Were not keeping the ¢
circumscribing limits," ‘bye were limpli’y csco
“crm ¢ cOnﬁncmcnt"‘could not be deemed 1o
fugitives wera beirg kept at the time when ¢t
Lenal Code other thap Section 223
penalty for the act, wi, the doi
they were escorting were noy me

with baving com

: mitted an oflenee punishable under
Hiscle

ar, howcwr. that the Scetjon quoted {3 inappli-
WO men, piven nto their charge, within *certain
ring them from ope Placo to another,  Henes the
be expressive of the Lind of cwstody in which the
'Qf‘”"f away. Neither would any Scclion of the
nrewly “Prrchenis 0:': c‘;nr:t;:l(: s forit scoms ll.ml t!:c men

- orrentenced by a Court of

N

e N S

[,

TN BTl o Al R\ Poapr T S e

Aoy

‘.0“ e

S T g o .«

- "*W“'\««'\’f 4 v,

-No. 24.

- > ‘ N . ~ ) - . - ~ s H
_ Proceedings of the Madras Government, Judicial Department, - /

3rd Decembér 1864.

Jastice, or under remand. They had been conditionally pardoned (under Section 209 of the
Criminal Procedure Code), being concerned in a case of dacoity, &c., and had been sent off by
the Acticg Head Assistant Magistrate to point out to the Police sowe stolen property; and no
werrant of any kind had been given to the Constables who escorted them. The Court is of
opinion, therefore, that the fugitives were not in legal custody when they escaped ; and that,

therefore, prisoners were not guilty of any offence in allowing them to run away if they were

50 winded,
Finding and Sentence.

The Court finds that the complaint of negligently allowing prisoners to escape from law(ul
custody is not proved, acquits Alagirisami and Kuppu Naiken, and directs that they be
discharged, '

(Signed) J. . NELSOY,
Cth dugust 1861, deting Head Asst, Magistrate,
{True Copy.) ) '
* - (Signed) J. H. NELSOX,
Acling Head Asst, Magistrate.

—

“ Referred to the Government Solicitor for the opinion of the Advocate
General. o
(Signed) A. J. ARBUTTIN OT,
Fort Saxt Grorge, ‘ Clief Seceretary,
15tk Novender 1864,

.From J. R. BOYSON, Esq., Governme

Honorable A. J. ARBUTHNOT, Chicf SEEfEtary thovbrhment, Mailﬂzs,
dated 22nd November 1864, No. 606, .

I have the honor to acknpwledge the order of Government noted in the margin

. “ - : (with its enclosures), requesting the
ted 15th Nnavember 1£64, and made on letter from Inspec- . AT
or Geoors1 of T Government of 10th idem, Xo.2257, Advocato General’s opinion as to the con-
Geveral Depariment. struction of Section 209 of the Code" of

. Criminal Procedure, and Scetion 223 of the Indian Penal Code, and their application

. above noted.

to the case detailed in the Ictter from the Inspector General of Police'tq Govern-

ment, No, 2287.

2. I submitted the papers for the consideration of the Advocate General, with
whom I have also conferred ; and,

3. I now forward a copy of his Opinion, and return the order and enclosures

COPY—OPINION.
I am clearly of cpinion that the finding of the Acting IIead Assistant Magistrate is wrong in

W, . . sti
la 2, He seems to think that, in order to constitute « confinement,” there must be « certain

o~

 circumscribing limits;" and as these words are placed between iuverted commas, Iinfer that they

- i h ’s or ¢ ieti
are part of a definition of conficement in Johnson’s or some other Dictionary,

3. But no such defined limits are necessary to constitute what the law means by  confine.
ment.” * Imprisonment” is a stronger word .lhan “ .conﬁnement ;7 yet it 1s not necessary that g
nan should bave been actually pla:ced win r:ns?n,” 1n order to ‘cna%)le him to bring an action of
fulee imprisonment.  False imprisonment,” writes Mr. §c]w5'n in his Nisi Prius,« s g restraing
“ on the liLerty of the person without lawful caus?, either by confinement in Prison, ‘stceks,
* house, &c., or even by forcibly detaining the party in the stocks against his will.”

nt_Solicitor, Madras; to the
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4. What constitutes imprisonment was thoroughly discussed and laid dawn in the well

known Ilammn'smilﬁ Dridge case (Bird v. Jones, 7 Q. B, p. 712.) Thavo no deubt whatever
that the persons who made their escape were in confincment.

5. Nor have Tany doubt that they were ia legal confineraent. They had been arrested by
the Polico without warrant, on the charge of having committed one of those offences for which it is
Jawiul to arrest without warrant. They had been taken before the Magistrate, and though they
Lad been promised a couditional pardon under Section 200 of the Criminal Procedure Code, they
hhad never been discharged out of custody. ‘The mere promise of 4 pardon doc3 not vperate Lo set
the accused at large.  So far from it, the accomplice is ordinarily scut to prison with tho rest of
the prisoncrs until the trial takes place; or, if that be not done, bail must be taken and the accomn-
plice enter into his recognizances to appesr and give cvidence at the trial before he i3 set at
liberty.

6. Nothing of the sort appears to have been done here; on tho contrary, the Magistrate
appears to have ordercd the Police to take tfe prisaners to a place where they professed that they.

would do an act in part performance of their promisc to divulgo the wholetruth,  And itis to be
remembered that so far were the parties from being ab liberty, that they might have been charged

upon their own confession, tried and convicted, in eveat of their breaking their contract to tell

the truth. ‘

.7, 'The order of the Magistrato was eno whicl tho Police were legally bound to obey, The
orizinal legil custody or confinement had never ccased; the parties were *“in confinement,’”
¢ charged with an offence;” and assuming that there was any negligence on the part of the Tulice
ju sulfering their escape, I am of opinion that the case clearly [l within Scction €23 of the

1ndian Penal Code.
- (Signed) L. B. NQRTO.\',
19th November 1861 Advocate General. *
(True Copy.)

(Signedy J. R BOYSON,

Government Solicitor.
L

No. 25.
The Governor in Council dircets that the foregoing Opinion of the Advocats
(ieneral ho communicated to the Inspeetor General of Police, and to all Magistrate

of Districts.
. , (‘Truc Extract.)

Onrprt THEREOY, Srd December 1861, No. 1730,

Cheef Seerelary.

"T'o the Ingpector General of Police.
Magistrate of

b2l

Exd. J. Tulloelr.
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