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‘. Proceedings of the Madras -Government, Judicial Depariment,
o : ~9nd December 1864 ‘
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No.11.  Read the following letter from W. M. CADELL, Esq., Collector of
Tanjorc ; to the Ionorable A: J. ARBUTHNOT, Chicf Scerctary to

. Government, Judicial Department, Fort Saint George, dated Tanjore, 11th

, November 1864, No, 1156. Lo
1 have the honor to report, for the information and orders of Government, that

" a suit has been filed in ‘{he District Moonsifl's Court at Tranquebar by one Verri-

vaudu Naik against Chokalinga Pillay, Talug Sub-Magistrate of Nannilam, and ccr-

‘tain other parties, for the recovery of certain”land alleged to Dbelong -to him (the.

plaintiff) by right of purchase, but whick he‘; was restrained by an order of the Sub-
Magistrate from cntering upon. L - _— -

2, The facts of :chc case out of which this suit has arisen, arc simply these—
One Somu Moodelliar; a Mirasider of tho village* noted in the margin, Lrought a
# Kondhngr! Kovilpat Neuritem Tulug. | ( “conmplaint  before tho- Sub-Magistrate
k, son of Musili Naik. -+ * . ghove named, stating -that this plaintiff
) R I and another party forcibly entered upon
a piece of ground which formod the site and appurtenance of a ruined choultry, the
common property ofrall tlic Mirasidars of thie village, jncluding the complainant, and
also one of the defendants other thim the plaintiil (plaintiff not being a Mirasidar),
and further cut down the branches of a trec on an adjoining ground which belonged

+ Kolanda Rawasami a

_ to the complainant individually. The plaintiff, on the other hand, contended that

the premises referred to were the individual property of ono Chinnappa Chetty,

whom he (plaintiﬁ'),purchascd them about a month previous, together with some

"othicr Jand belonging to that party.

3. The Sub—’.\Iagis{ratc', however, considered the alleged sale invalid and inad-

missible, and as neither thoe plaintiff nor the individual, who wasihe other defendant

‘- oo : . ~ . . . .
in that case, ware, according to that officer’s finding, able to prove any exclusive

N R - .

previous possession of tlie premises 10 question,
these parties thereon amounted to criminal trespass, and accordingly fined them in
tho suins of Rupees 20 and 15 respeetively. ' - o
4, Ttisfor the recovery of the prcmiscs of which according to Lis allegation
he was thus deprived by the decision of the Sub-Magistrate, as also for the remission
of the finc inflicted upon him, that the plaintiff has brought this suit. e claims
also damages to the extent of Rupees R20, on, account of loss alleged  to have been
custained Ly Lim in having been provented from proceeding with the re-crection of
{he choultry for which he had collected materials and laid foundations.
Tt must here be observed thiat an appeal Laving bee preferred by the other
C defendintt against the above-mentioned
. - decision of the Sub-Magistrate, the same
has been roversed by the Acting Joint Magistrate, Mr. Plumer. This plaintiff, how-

Lie was of opinion that the entry of

J.

+ Knluunda Tamarami Naik,

cver, having preferred no appeal it is of course impossible to say what the decision

of the Appellate Court, so £a7 03 he is concerned, would have Been. .~ .

6. \Whether right or wrong, there appears to me 1o rcason {o think that the
decision of the Sub-Magistrate was passed otherwise than in good faith, and in.the
discharge of his public duties, and consequently that officer :s, in my opinion, clearly

protected by Act XVIIT of 1850. I beg, therefore, to recommend that e be autho-

rized to defend himself at the expense of Government.
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" ywhosc ancestors had originally crected the choqltr‘ywvhich stood thereon; and from © -
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2 Proceedings of the Madras Government, Judicial Department, \ o g8 of , . G"”""?' nment, Judicial Department, 3
: ‘ | o , : 2nd December 1854,
o . 2ud December 1864, ‘ : :
- . M - N M : ‘ . - ‘ . .
o ' ] ‘ o S ] .{‘ - who tried the Case, 1nstead of confining his proceedings as far as it was necessary to elicit the
. A translation of the phunt as filed l)y tho phlmtlﬂ; as also of the Sub-Magw : charge brought against me, has procceded to establish a document executed without the know-
trate’s decision, which forms the cause of this "suit, 1s herewith enclosed for the infor- . ) P ' ;ed,,«;e of the ong:{uatlhp;;:p(r}ieto}rI durilng ‘the time the property was under mortgage, and referring
. . -, , , e N ' 0 the revenue of the land. He als . nts. -Maoi :
mation of Government, togoether also with o copy of Mr. Plumer’s decision on appeal : : : also COHdemm'my documents.  The Sub \faglstra_te_ has at.
above referred ¢ The hearine of 4] it has been reported by the Joint Maeristrate . tempted to establish the right to the Property, which by law can only be done by a Civil Court
above re crred to. 10 lC‘I)erc,.o 1¢ suit has CLI Ii Yy o (it ot?ﬁcer to 5 . of compctent autkority ; in so doing, he has acted bLeyond his authoritys  He has thus abused
to have been ﬁ:fcd on the ~.8th 1nst':mt, and 'frhoug 11 uu‘o] roq(ix(,b Cl() . “? btained = ‘ .the z%uth?rity \-ested.in him. He has no(;.only instituted unnecessary inquiries, but also failed to
take mcasurcs for an extension. of time for 15 d-uys from that date cing obte ) = - Inquire into the dvcumentsand other evidence in my behalf. The Sub-Magistrate fined me
I would beg to request {hat I may be favored with orders as carly as possible, in a sum of 20 Rupees. ‘ ' ) :
" e——— L. . { . G. T request ths Court, therefore, to cancel the decision passed by*the Sub-Magistrate ; to
To the Judge of the Court of Small Cuusesnv;th powers of Principal Sudder Ameen, Negapatam. o establish the decd of sale valuing 700 Rupecs, which was abws’] by the Sub-Magistrate ; to
. R  Alaintiff. ' : . make over to my charee for the use of the charity, from the 2ud and Jid’defendants, 913 gulis
Verrivaudu Naik, Mirasidar, son of Raranatha Naik, residing in Alangudicheiin Thiruma. 5F land « J charg P Vs ) i fdants, 912 g
aik, Mirasidar, Zana allk, g s . ; of fand; to cause the defendants from 2nd to 7th not to interfere with my epjoying the land,
ragal Mabanam of Nannilam Tulug. D . . ‘ ’ ‘ viz,, maus G and gulis 4, and with my coustructing the building I have commenced; to have
. ‘ .Cff’;z(.antx. ‘ | o gt A ; . refunded to me the amount of fiae, Rupees 20, and the valuc of chunam and other material g
. ~ . . w . Q y ~ o FiNa ' - .
t] " C!‘u‘nnalppab(,.heytgl alizas.Subramama. L etty, son of § anmuga Chetty, residing ° ' .~ destroyed and damaged, amounting to Rupces 220, by the 9th and 3rd defendants respectively,
rakondagai in the a ove Ma ,ﬂ[’f?]' ! . e e S ‘ 7. Thesvillage Karnam is made the 8tk defendant, as he admitted and stated the right of
2. Kothandarania Sami Naik, son of Musili Naik, residine in Alavgudicheri. ! . ) \ . .
o~ Muthali iding in 8 angalam in tho a, e Mahane . the Ist defendant to the property in question in the statement and Register rendered to the
3. 50““.’ HMut Jaliar, ”':’l‘ g mI' a";"‘m“‘."i’_a M]’ i bﬂa 0\;: u};;‘;a‘m‘ h _Inam Commissioner in 1863, and as he gave evidence to the contrary in the proceedings of the
1, Mamkhapalvml., rcsll{ mg]m Lont )acfalxut)lvx pat 1"P 10 Tl ove “,ldanam.' Thittaicheri in , g Sub-Magistrate, in order to agree with the notions of the 3rd and 9th defendants. Particular s
5 2 ¢ ! ¢ Y B o t . )

} d.u I\llahomcd Kasim Ravuthan, son o athuvava Ravuthan, “rcm ing in Thi }p c of amount to be recovered from the 3rd and Oth defendants. ‘
akove Mahanam, - . i : . ‘ : , RS. A. P,
6. DPichammal, wife of Mahomed Thambi Nagutha (in insanity), rosiding in Oil Monger's: ; Cost of 200 cullams of chunam destroyed, and the carriage for sand and cooly o
street in Nagore, in Negapatam Talug. 4 ‘ ] i wages in beating it, and other materjals damazed......oovvvrennieiesenenn 120 0 0

nachalapathan, son of Sabapathepatan, residing in Kammala street in-Tirumalarajan- L ! Amount advanced to- bricklayers coolies, &c., which could not be recovered from = - = -
7. Aru p ’ p I ) o { . ¥ 3 L]
patnam, in the French territorics. ‘ L ;

,them, the work having been stopped by the Sub-Magistrate's decision..ooereerse. 100 0 o
‘Amount of fine “unjustly imposed

B K‘ix’lng'asa' ai Muthalikaiam of Thittaicheri Vattam, residing in Pandafavadai Kone
thagai in above Mahanam. . ‘ ‘ —
9. Chokkalingapiilai, Taluq Sub-Magistrate, residing in Nannilam, K ‘
Valuation of suit Rupees 1543, for the recovery of certain Malguzary (or rent paying) lands.
1. For the purpuse of a Maha Mandugappady or fustival of Sreo Savariraja Perumal of
Thirukannapuram, one Tiruvasal (or chouliry) and certain lands of Nanj;*iu l’u'nja}’, &e. were
endowed by the ancestors of the st defendant in the village of Konthagaj Kovilp:u.. The property |
was duly cntered in the Paimash accounts and other documents, and was in the cxyjoyi9c°m of the
originﬁl family, who were duly attending to the charity, IR
2. Onthe 3rd of Panguniof the year Darthiva, or the 14th of March 1826, the Tiruvasal and
the lands were mortzaged to the futher of the 2nd defendant Ly Thandavaroya Chetty alius Appava

AL LT T T PP O 20 0 ¢

e By . i e

Total... 240 0 0

K < (Signed) ' VERRIVAUDU NAIDU,
| LRSS : "»  RAMASAMI AIYAR, Vakeel, -
© Filed 26tk Augise 186+, - o
“Ui#e-(Signed) AL CROSS,

. - Judge. 7
' (True Translation.)

R T et

»

(Signed) C.G. PLUMER,
Acting Sub-Collectsy.

BRI

Chetty, paternal uncle of the 1st defendant; from that time the property wasin the enjoyment of 1 | Decision in Calendar case No. 204 of 186, on tho &le of tho 2ad Class Subordinate Magistrato
the mortgagee. ' : ‘ ‘ : i ' Nannilam Talugq, , N ' : .
3. On the 2nd May 1861, the Ist defendant recovered the property from the Qnd defend- } )l _Somu Mudali, Mirasidar of Kondagai- wversus 1. Kodandaramasami Naiker, by Vakil Kistna,
ant, The 1¢t defendant has since sold me, for a sum of Rupees 700, the Tiruvasal, the lands ,; kovilpattu by Agent Vaitinathaiyan. o Aiyangar, } -
appertaining thereto, togethcr witly his proprictary right of cnjoyment of the property, and of A Witnesses, . 2. Mundukuna alias Verrivaudu Naik‘er,VakeE!.
“attending to the charity, duly specifying the situation, with the boundaries of the land, &e, OFfthe . L Sokalinga Mudal;, : Ramaiyan, S
waste land attached to the property gg bercunder speeified, with the exeeption of that for the use ;- 2. Ramasami Naiken, A Witnesses,
of the Tiruvasal, which is nurabered g2 and 64 ju the Paiinagh accounts, and which is in the posses- ; f 3. Vaidclinga Kavindan, o L Sauriperumlaiyangar,
sion of tho 2nd and 8rd defendants, T am enjoying the rest, o . . i y 4. Virabhadia Pillaj. , 2. Saurisiyangar,
4. The Tiruvasal has a thatched reof. In order to turn it iito o xfm:sdnry Mandapam oz { . Cirkar witnesscs, ~ 8. Sinna Anna.vaiyan.
building I Laye prepared a lac of bricks, chunam, &, and commenced work three months ugo. . f 1. Mahomied Kasim Ranutten Pattamaniagar. 4. Appasami Aiyan. ' -
The expense incurred Litherto is Rupees 500 Tho required materials to completo the work, b 2. Kanakasabhai Modali, Kurnum, " 5. Ganapadi Subbaiyan, o
such gs mortar, &e,, are also prepared and ready at the spot, . ; ! [ 3. Rangaiyangar, Revenue Inspector.. 6. Chandrasekharanainap, : ' '
&~ The 3rd defendant deputed an Agent for the purpose, and filed a complaint against me: f b : 7. Kufnum Nilakandsiyan, - _
in the Talug Sub-Magistrats’s Court, to the cfeet that tho Tiruvasal and the lauds attached there- ; f } g 8. Sianappa Sett] alizs Subbramania Setic.
with, as particularized below, are the common property of the village, and that, by attempting to ’ R N 4 ‘ o . -
,xaiseabuildiug, I have misapproprigtcd the: property.. "The Sub-Mogistrate, {th defendant,, | ; AN
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4 Pr;bcee(clflzgs of the Madras Government, Judicial Department,
' ' 2nd Dccember 1864,
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. ‘ SN The Charge.

1stly—That the prisoners did, at 8 o'clock on the morning of the 3rd June 186, at Kon-
dagaikovilpattu, unlawfully enter upow-and remove Lricks from the foundation of an old chOullr:s’,
+ which existed on Gramasamudayan Alayada, Purampok land on the north side of the road; did
: ‘eacroach upon Gramasamudayam Punsei land to the extent of § kol, excavate foundation and
raise walls; and did lop off and carry away branches of a Puvarasam tree which stood on the
prosecutor’s land, thereby committed the offence of criminal trespass punishable under Section 4 17‘
“of the Indian Penal Code.

2ndly.~That the 2ad prisoner did further, at same time and place, use criminal force to the
prosecutor by pushiné_gpd attenipting to beat him, thereby committed an offence punishablo under
Section 352 of the: Inian Penal Code. ~ ‘
From the rccordsi‘of"th;s case it is observed, that the cvidence of the nd, 3rd, and 'hh‘:
" witnesses for the prosecution proves that the Ist and 2nd prisoners did come to the site of.tlle
choultry in dispute and bad the bricks from the foundation removed, and the Puvarasam clippings
' carried away by their men. : '

The Vakeels of the 16t and 2nd prisoners adiit that the bricks were removed as alleged, and
that a new building was under construction ; and tho Ist prisoner’s Vakecl further states that by
~order of 2nd prisouer his men lopped off branches of the Puvarasam tree,

It only remains nccessary to determine whether the entry of the prisoners was lawful or
unlawful,

The st prisoner’s Vakeel states, that thesite of tho choultry in dispute, and 15 mas of Puasci’
1and to the south of it belonged to Tandavaraya Chetty of Agnmkondugui‘;agli:njl]wy weie mort-
gaged to Musali Naiker, his client's father; that the choultry cxiﬁbd;x_ﬁﬁl 25 yeirs ago, and:
wherein Musali Naiker kept a water-shed and celebrated & fostivel in fatvor of ‘an idol ; that aftet

its dilapidation he annually uscd to put a pandal with bamboos and cocoanut leated, nud eclebrat-

+ ed the said festival of Magham in the month of Maci; that Sinnappa Setti, 2 descendant of the

said Tandavaraya Setti, used to he present on the occasion that the fcs.ti\"x'l was observid in the.
last Masi, and thatethe said Sinnappa Setti rodcemed the mortgage in the lssi Chittrai, snd wade
‘over the lands to the 2id prisoner under a Bill of sale. -
L. g

- \ L]
*¥Tho2nd prisoncr’s Vakeel ia corroborating the above statement adds, that he londs, &¢.,
were bought for Rupecs 700. : ' - .l
The 1st, 4th, 5th, Gib, and Tth witnesses for the defenes state, that Subramanis Sctii put a,
pandal at the placo in dispute in fasor and cclebratod "the festival of 3 Samiragaperumal of -
Terukannapuram in the festival of Masi Magham. The 20d and 31q witnesses ignore by whom -
the "pandal is put, and Sth witness states that he, with tho assistance of the st prisoner’s futher,

puts the pandal and celcbrates the festival, but none of them state that Musali Naik, st priscnc’s

. father, used to put the pandal at (he place in dispute,

The witnesses for the prosecution, and the 1wt and Ind Cirkar witnesses oflim that the,
prosecutor’s client and other Mirasidars of the village put the pandal at the place in disputc.
8th witness admits the execution of the deed to the 2ud prisoner,  and which decd his

“ + . » . . l‘
- Vakeel produced and file] o copy thereof,in which it isseey, that the bounduies of the said choultiy
- with its endowments are deseribed, ) : I .

The Karnam and the Revenue Tuspoctor wero ordereld 10 {‘“«}uch. with tho #id of the
Paimash account, the site of the building, and 1o report on ity present condition. They state
that they accordingly inspected the spot ; that in the Paimash aceount of Fasli 1238, the choultry

_ iz entered in No. 290 as Alayadapurampok, tilel roof choultry, and as measuring 233, guntaks”

Cjnextents that it is at this site that the Prisoners are at present constincling the new buildings-

that the ground t» the north of it is oatered in No. 207 a3 Punsei and guden fanduin the cnjoy-.

ment of the choultry, and which i included in the Pattabsof the prosccutor, prigoners, and orhers,

~ according to their shares, and for which they pay tax; that in this land pris[)mrs have taken up.

to the extent of 3 kols by Lalf, excavated tht foundation, and were crecting the building 5 that .

a¥

e e

a

.-

" cultivation and Tirwah was charged thereon. In Fagli 1273, prosecutor’s clien
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Proceedings of the Madras Government, Judicial Department, 5
- ' 2nd December 1864, ‘
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© the Puvarasam tree, th2 branchos of which the prisoners have loppad off, stands on the north side -

of the prosecutor’s Punsei land, which is enteredin No, 293, and which is included in his Puttah, .
The Ist witness, who is a Miras Puttamaniagar, corroborates their statcments, :
The IXurnam further states that, when in July 1863, accounts of Inams were rendered to the : -
Deputy Collector, Iram Commission, the land included in Nos, 54, 55, 60,61, 70, 67, 73,63, and .
which, ace rding to Harris’ survey, amouated to 4 maus 72 gulis of land, but which, accor}ling to :
the Paimash of Faelj 1238, and Kolapiramaoam of 1862, amounts to 8 maus 8175 gulis, was
entered in the statement in the name of the said Subramania Chetty; that no Nansej land Is .
Jincluded therein ; that according to the said Subrumania Chetty’s statement it is alsostated therein.
that a pandal is put in No. 63, and a festival celebrated, but that no mentjon. i made of the:
choultry ia No. 290. 3 ’ . . AP ,
Tiie above said mans 8 and odd lands is ‘an Inam as rg;;g;fitiogéd: in the statement. The
allegation that 15 and odd maus of land was obtained under the déed. made by the prisoners in -
oxplanation of what is stated in the deed as Nansei Pansei, &e., within the limits specified is just

s

. the coatrary. 1Inthe description of its boundaries, it is stated to the west of Maniatotti; but on
- the west of it is found No. 63 embankment, and on the west of this is No. 62, Alayadapurampok”

Odai, measuring 722 gulis, of which Musali Naik in Fasli 1272 - bought 55 gulis of land under

: t brouglit under.
cultivation 17} gulis of land of No. 62, and 19 gualis in the Odai, bug this was objected to.by

Musali Naik, who claimed it as Iftan land. The matter, it appears, was inquired into and reported

. to the Head Assistant Collector on the Revenue side, and an order No. 18, dated Sth Aprit
1864, received directing that the said 36} gulis should continue in the enjoyment of prosecutor’s

client, oo . ' .

*-Ifit'he true that Musali Naik was in long enjoyment, as alleged by prisoners of the said Inam-
lands undes, wortgage, there was no reason for Musali Naik easily to admit the inclusion in
extra cultivatioy accounts part of the land under No. 62, within the specified boundaries, and

*which Le reclaimed to receive a Puttah for the same and to pay Tirwah thereon, Prisoners are

aware'thaf the lﬁfmd .to the north of it, which was the subject of a dispute was, under the Huzur

- orders, cohfirmed in the possession of prosecutor’s client; that a Puttah was given him for the.
- same, and that he pays the Tirwah thereon ; and yet the prisoners allege that this land js included
" within the bm;ridaries specified in the deed. In corroborating the above statement, Subgqfx{ania.

. Chetty, Sth '\yitnéss_adds', that he has heard that the choultry with its lands was mortgaged 30

years ago by Ixis’yhcle. to Musali Naik, and that ke had himself enjoyed the lands' 30 years ago,-
His statzment, therefore, that the lands were in his enjoyment at a time when he heard that they
had been 'xna'rtgaged is a direct contradiction, and bhis testimony is unworthy of belief, .
The said Subramiania Chetty himself admits that the Inam, &e.,Jands are not in his possession;’
.that he Lolds ncither Puttah-for the same nor pays Tirwah thercon, ignores asito how his ancestors
,acquired the chouliry and the Inam, &e. lands, and denies that he has any documents in his posses-

“slon in respect thereof, It is also clicited by the evidence of 1st and 2nd Cirear witnesses, that the

choultry is enteredin the Paimash, not in the name of any one but as Alayadaporampok ; that the
said Subramania Chetty possessed no lands within the limits specified in the deed of sale, nor any-
‘where elsc in the village, and that he holds no Mirasi Puttah and pays no Tirwah, S

It is thus seen that the caid Subramania Chetty’s title to thedand is supported neither by docu~
Tentary nor actual posseision, and his sale thereof mercly on the ground that it is entered in his
:namc in the statement élvcn to the Deputy Colleetor is therefore improper, and he is by no means
‘qualified to sell pmp_'c;‘t}' »hichis not in his enjoyment, or to which he is not otherwise entitled, It
also appears that the Ist prisoner knowing that the property is in dispute has Jinstead of purchasing
3t himself, indircetly Lad it conveyed to the 2nd prisoner who lives with him, and who is ro
Mirasidar, T ' o
i Drisoners enfering, therefore, on the Alaya,dapm"ampok Gramasamudayum or village commeon
(No. 200; in dispute on the pretended authority of the Bill of sale and without the consent ?f - the
Iprosccutor and other Mirasidars, their removing the bricks from the old foundation, their ta,k.mg up
ito the extent of } a kol and erecting walls on Punsci lands entered in the Puttahs ag belo'ngmg‘_ fo
‘Prosccutor and prizoner, and ali other Mirasidars, and for which they pay revenue, and _their lopping
off branclies of a Puyarasam tree, which stands on the land entered in the prosccutor’s Puttah, all

Jestablish that tho prisoners are guilty of the offence of criminal trespass.

t
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* Read also the decision appealed against, together with the rccOrd of the case,

“

6 Procecdings of the Madras Governmeizt} ‘;f'udicial I‘)ej).('zr'tment, '

9nd December 1864, R

-

"The 2nd Count of tho charge, viz., that the prisoner did uso criminal forco to tho prosccutor i xs

not substantxatcd by tlie evidence of witnesses, nor isit admitted by the prisoncr., .
Finding und Scntlence. .

The Court finds that the 1st and 2nd prisoners have committed eriminal trespass, and have
‘thereby cach committed an offence punishable under Section 447 of the Indian Penal Codo : ; and
directs that the 1st prisoncr do Pay a fine of Rupecs 15, and the 2nd a fine of Rupees 20, in dcfaulb
thas they be imprisoned for seven days cach. .

The Court finds that the complaint of using eriminal force is not proved, ucqmts,.nd pnsoncr, '

and dirccts that he be discharged under Sectivn 270 of the Code of Criminal Procedure.
(Signed) SOKKALINGAPILLAI,
1s¢ duyust 1864, ' 2nd Class Sub-Magistrate.
tor - Lo *, (True Translation.) ‘ 3
U v .

(Signed). W. M.CADELL,

, ‘ C'olleclor.

Read appeal presented by RE\IGASA\IY AIYB\I Vnkeel of Codanda Ramasami Naik,
against a decision passed by the Sub-Magistrate of N:mmlam, fining bim Rupecs 15 for

criminal (respass.

¢
bl

Decision.
The Sub«'\[agnstratc has not, in the opinion of the Court, sufficicntly considered the nnture
of the charge upon which thc appellant has been convicted:” The offence of criminal tros spass
is defined in the Penal Code! as being * the entcnng into or upon property in the possession of
anuther with intent to commit an offence, &ec.”
necessary to ensurc a conviction been clearly, atd, ‘without doubt, proved ngamst the appellant 1
The Court thinks they havo not. The very fact of the large number of - docmncnt‘! examined by

" the Sub-Magistrate would appear to show that tho question which he m’us cbﬂsxdmnrv, was -
_ tho right to the possession of disputed land, rather than a criminal charge, uf strespass,  The |

cwdcncc as regards possession, is extremely conflicting, so much so "that tho Court is of
cpxmon “that’ the appellant in entering upon the land, did so under the idea that he had the
right t to-enter upon it, and ‘not with any criminal intention so as to len(h.r bimsolf liable to a
m‘xmmﬂ clrarge The question was in fact a questlon of right, i. e, & quc‘z jon dctermmablc by a

Civil but not by a Criminal Court. On these groundw “then, the Court resolves to reverse the

seutence appealed against, and the Court reverses it accordingly, and dircets that the ﬁne levied
from the appellant be rcturned to bxm.

‘KoLyancuoy, - (Signed) C.G.PLUMER,

14th September 1864, ) Aeting Joint Magistrate,
. (True Copy.) ; e
.- ‘ - (Signed) C. G. PLUMER,
IR ' ’ Actmg Joint z'!la_quslralc.
No. 12. Orbprr 'rumzx:ov 2nd Decembcr 1864, No. 17~~. "

'I‘he defcncc of tho suit rcfcrrcd to in thc foro«rmnn' letter may bo camcd on at
tho public expense in the first instance, Wh(,n a copy of the decreo is furnished,

it will be dctcrmmcd whether the costs, if any, should bo borno- by tho Govcmmcut

or not, ‘
(True Extract:)
. ' A. J. ARBUTIINOT,
N ‘ ' . - Chief Seeretary. -
To tho Collcctor of TanJoro. e ' : ' -
Bxd. J Tullocb
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PEVIES

- - - :

4 l"r‘oceedingsvof the Madras Govérnment, Judicial Department,
: ‘ 2nd Deccember 1861,

~. -
Y

The Charge.

1sily~That the prisoners did, at 8 o’clock on the morning of the 3rd June ISG {, at Kon-
dagaikovilpattu, unlawfully enter upon-and remove Lricks from the foundation of an old choultry, ’

» which exisled on Gramasamudayan Alayads, Purampok land on the north side of thé rond; did
" encroach upon Gramasamudayam Punsei land to the extent of 3 kol, excavate foundation and

raise walls; and did lop off and carry away branches of a Puvarasam tree which stood on the
prosecutor’s land, thereby committed the offence of criminal trespass punishable under Scction 447

" of the Indian Penal Code. -

2ndly.~That the 2nd prisoner did further, at same time and place, use criminal force to the
..

- prosecutor by pushing de attenipting to beat him, thereby cormmitted an offence punishablo under

Section 352 of the.Ipd:i(an"l?'edaf'Code.'
Mer

S
From the records of this case it is observed, that the evidence of the 2nd, 8cd, and 4th:

witnesses for the prosecution proves that the Ist, and 2nd prisoners did come to the site of the '

choultry in dispute and had the bricks from the foundation removed, and the Puvarasam clippings

to the extent of 3 kols by Lialf, excavated the foundation, and were erecting the building ; that |

.

carried away by their men. 7
The Vakeels of the 1st and 2nd prisonprs admit that the bricks were removed as alleged, and

that a new building was under construction ; and tho Ist prisoner’s Vakeel further states that by
order of £nd prisoner his men lopped off branches of the Puvarasam tree.

It only remains necessary to determine whether the entry of the prisoners was lawful or
unlawful, _ N _

Tho st prisonce’s Vukeel states, that the site of the choultry in dispute, and 15 mas of Puasci
land to the south of it belonged to Tandavaraya Chetty of Agorakondugui‘ i that:they weie mort-
gaged to Musali Naiker, his client's father; that the cheultry existéd)‘x\r'i{il‘- 25 jears ago, and’
wherein Musali Naiker kept a water-shed and celebratod & fostival in favor of 'm idol ; that after
its dilapidation he annually uscd to put a pandal with bamboos and cocoanut teaved, and eelelrat-

-

- ed the said festival of Magham in the month of Masi; that Sinnappa Setii, & descc'mlfam of the

said Tandavaraya Setti, uscd to be present on the occasion that the fes;tiva'l was observid in the

~last Masi, and that*the said Sinnappa Setli redeemed the mortgage in the lusl:Chittmi, snd made

“over the lands to the 2ud prisoner under a Bill of sale.

N -

= -
Al The 2nd prisoncr’s Vakeel in corroborating the above statement adds, that the lands, &e.,

. were bought for Rupecs 700. : .

The Ist, 4th, 5th, Gib, and Tth witnesses for the defenca state, that Subramanid Set put a.
pandal at the place in dispute in favor and cclebratod the festivyl of Sri Sumiragaperumal of:
Terukannapuram in the festival of Masi Magham, The 244 and 3rd witnesses ignore by whom.
the "pandal is put, and Sth witness states that he, with the assistance of the 1st prisoner's futher, .:
puts the pandal and celcbrates the festival, but none of them state that Musali Naik, 1st prisenci’s

father, used to put the pandal at the placo in dispute,

The witnceses for the prosecution, and the 1st and 2nd Cirkar witnesses ofinm that the.
prosecutor’s client and other Mirasidars of the village put the pandal at the place in dispute, ‘
8th witness admits the execution of the deed to the 2ud prisoner,” and which decd his.
Vakeel produced snd filed a copy there of, in which it isseen that the hbuuduics ef the said chouluyﬁ
with its endowments are deseribed. . - \’.n_ _ J‘
The Karnam and the Revenuz Tnspector were orderel] to. i‘u,s'p.(»é(', with tho #jd of the
Paimash account, the site of the bailding, and to report on its p_fes(-x{t,.&m«litiou. They state”

‘that they accordingly inspected the spot ; that in the Paimash aceount of Faxl 1238, the choultry -

is entered in No. 200 as Mayadapurampok, tiled roof choultry, and .as measuring 228 ountaks

‘jnextent; that it is at this site that the prisoners are at present construeting the pew building ;.

that the ground t» the north of it‘i_s outered in No, 297 a3 Puusei anid goden lands in the cnjoy-
ment of the choultry, and which is included in the Pattahs of the pros: cutor, prissners, and othicrs
according to their sharcs, and for which they pay tax; that in this land prisoners have tuken up !

[
T aw ot

VWAAAL — ———

~ - _ s, e P RN P’y ~

Proceedings of the M adras Government, Judicial Department, &'
o ’ 2nd December 1864,
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- the Puvarasam tree, th> branches of which the prisoners have loppad off, stands on thé north side -

of the prasecutor’s Puasei land, which is enteredin No, 293, and which is included in his Puttah, .
The Ist witness, who is a Miras Puttamaniagar, corroborates their statcments, . :
The Xurnam further states that, when in July 1863, accounts of Inams were rendered to the
Deputy Collector, Iram Commission, the land included in Nos, 54,55, 60, 61, 70, G7, 73,63, and’
which, ace rding to Harris’ survey, amounted to 4 maus 72 gulis of land, but which, accorﬂing to :
the Paim:uh of Fasli 1238, and Kolapiramanam of 1862, amounts to 8 maus 81, gulis, was
entered in the statement in the name of the said Subramania Chetty; that no Nansej land is -
Jdncluded therein ; that according to the said Subrumania Chetty’s statement it is also stated therein
that a pandal is putin No. 63, and a fesival celebrated, but that no mention- is made of the
choultry ia No. 290, [ ) ‘ » T L L C
The above said maus 8 and odd lands_ is an Inam as r;;:gritioncdl.in the statement. The
allegation that 15 and odd maus of land was obtained under the ‘qgéd.made by the prisoners in
explanation of what is stated in the deed as Nansei Pansei, &ec., within the limits specified is just
the coatrary. 1Inthe description of its boundaries, it is stated to the west of Maniatotti ; but on
the west of it is found No. 63 embankment, and on the west of this is No. 62, Alayadapurzimpok'.
Odai, measuring 72 gulis, of which Musali Naik in Fasli 1272 bought 55 gulis of land under
cultivarion and Tirwah was charged thereon. In Fasli 1273, prosecutor’s client brought under
cultivation 17} gulis of land of No. 62, 2nd 19 gulis in the Odai, but this was objected to. by’
Musali Naik, wha claimed it as Ifam land, The matter, it appears, was inquired into and reported

-

" to the Head Assistant Collector on the Revenue side, and an order No. 189, dated Sth April

1864, received directing that the said 364 gulis should continue in the enjoyment of prosecutor's
client. ool : ‘ a :
CIf it'l}‘e true that Musali Naik was in long enjoyment, as alleged by prisoners of the said Inam

Iands und~cr:»rjro;eg:fge, there was no reason for Musalj Naik easily to admit the inclusion in

, extra cultitatioy accouuts part of the land under No. 62, within the specified boundaries, and

which Le reclaimed to receive a Puttah fur the same and to pay Tirwah thereon, Prisoners are

- aware thaf the Iajnl .to'the north of it, which was the subject of a dispute was, under the Huzur

orders, confirmed in ‘the possession of prosecutor’s client; that a Puttah was given him for the,

- same, and that he pays the Tirwah thereon ; and yet the prisoners allege that this land s included

" within the boundaries specified in the deed. In corroborating the above statement, Subramania

- Chetty, Sth '\yitnéss'adds, that he has heard that the choultry with its lands was mortgaged 30

' years ago by his ungle to Musali Naik, and that he had himself enjoyed the lands'30 years ago..

. His statsmcﬁi,;thg'refore, that the lands were in his enjoyment at a time when he heard that they,
had been 'mc;'rtgnge’d is a direct contradiction, and Lis testimony is unworthy of belief,

The said Subramania Chetty himself admits that the Inam, &c.,lands are not in his possession;’

‘that he Lolds neither Puttah.for the same nor pays Tirwah thercon, ignores asito how his ancestors

(acquired the chouliry and the Inam, &e. lands, and denies that he has any documents in his posses-

“Bion in respect thereof, It is also clicited by the cvidence of 1st and 2nd Circar witnesses, that the
choultry is enteredin the Paimash, not in the name of any one but as Alayadaporampok ; that the-

'62id Subramania Cletty possessed no lands within the limits specified in the deed of sale, nor any-
‘where else in the village, and that he Liolds no Mirasi Puitah and pays no Tirwah, ‘ -
It is thus seen that the caid Subramania Chetty’s title to thedtand is supported neither by docu.
mentary nor actnal possession, and his sale thercof merely on the ground that it is entered in his
name in the statement éivcn to the Deputy Collector is therefore improper, and he is by no means
fqualiﬁed to sell propﬁ:_;tf »Lichis not in his enjoyment, or to which he i3 not otherwise entitled. It
also appears that the 1st prisoner knowing that the property is in dispute hasJinstcad of purcha..sing
it himself, indircetly had it conveyed to the 2nd prisoner who lives with him, and who is Lo
Mirasidar. S ' L
\ Prisoners entering, therefore, on the Alayadapurampok Gramasamudayum or village Common

‘(No. 290 in dispute on the pretended authority of the Bill of sale and withoub the cor}sent ?f  the

prosccutor and other Mirasidars, their removing the bricks from the old foundation, their tak.xng up

ito tho extent of § a kol and erccting walls on Punsci lands entered in the Puttahs ag belo.ngmg. to

; . ‘ iragl i y revenue, and their lopping

prosccutor and prisouner, and all other Mirasidars, and for which they pay re » )

foﬁ' brancles of a Pavarasam trec, which stands on the land entered in the prosecutor’s Puttavh, all

Jestablish that tho prisoners are guilty of the offence of criminal trespass.
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