


;‘ Proceedings of the Madras )Government, Judicial Department,
2nd November 1684. !

No. i  Read the folloWing letter from W. ROBINSON, Esq., Inspector Gieneral
of Madras Police ; to the Honorable A. J. ARBUTHNOT, Chicf Secretary
to Government, Fort Saint George, dated Madras, 24th October 1864,
No. 2187.
General Department.
I'have the honor to submit, for the orders of Government, the accompany-

*
* Letter from the Superintendent of Police, Bellary, dated ing correspondence.
fth Aogust 1804, with Proceediogs of the Session Court, 2 The pomt at issne 18—’ Jail

dated 25th July 1864.
Warders equally responsible with Police

guards for the safe custody of convicts ? and are they equally liable to eriminal penalty
in case of negligent escape, under Sections 222 and 223 of the Indian Penal Code ?

3. The point has arisen out of the following oceurrence :—T'wo convicts escaped
from a working gang at Bellary on the 21st June last. The Warder and Police
Constable guards in charge of the gang were tried for negligent escape before the
Joint Magistrate, and were sentenced, the Warder included, to various terms of im-
prisonment. It may be remarked, that the Warder was the more guilty of the party,
for through him the larger gang had been broken up in contravenhon of Depart-
mental (Jails) rules, thereby facilitating the escape.

« 4. Onappeal to the Session Court, the Joint Magistrate’s decision was upheld
as regards the Constables, but reversed as regards the Warder ; the Judge holding
¢ neither was he, in his capacity of Warder, at all directlvchargeable with, or for
the guarding and security of the prisoners.”

5. Now the Inspector General of Jails does hold Prison Officers responsxble for
the safe custody of convicts committed to their charge, and “ for omissions and com-
missions whereby a prisoner is allowed to escape.” A copy of his Circular Order,
No. 128, is appended. Further, he has had the Sections of the Indian Penal Code

? bearing on the matter reprinted for the
information of all Prison Officers, with
instructions that “ one copy of the same will be suspended in every Jailer's Office,
and copies of the Vernacular edition of the same will be furnished to every Guard
room and Warder’s room in the prisons.” The Prison Officers have been fully
warned of their responsibilities by the Head of the Department, “and Judicial Officers
have maintained this.”

6. It may further be argued—* To whose custody are prisons committed ? To

“the Jailers, not the Police on duty at

Mem by Superistendent of Police, Coimbatore, dated 2 1
20t Augllh 1864, “Jails. The Warders are simply the-

“ Jailer'® Deputies, and share his responsibilitics. The Police guard is fu.rnwhed
“ only to support the Jail authoritics in the discharge of their duties.

7. 1 think that Sections 222 and 223 of the Penal Code apply to Warders as

“well as Police Officers. There is no exception in favor of the former.

8. In a case of negligent escape, the Magistrate of Coimbatore convieted both
Warder and Police, and the sentence was not reversed.

9. merence of opinion and practice however exists, and a distinet reading of
the law is requisite for guidance.

Sections 128, 120, 130, 216, 217, 32, and 223,




Proceedings of the Madras Government, Judicial Deﬁar(ﬁ;nt, g
2nd November 1864, post
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From Licutenant F. J. HICKS, Superintendent of Madras Police,wBellary ; to Captsin C. 8, :

gE:;g.gN, Deputy Inspector General of Po'ice, Vellore, dated Bellary, 8th August 1864,
a, s 3

General Department,
. I hav‘e the honor to forward you proceedings of Session Court, cancelling the sentence of
Joint Magistrate of Bellary passed on a Warder for allowing a convict to escape.

2. The facts of the case are as follow :—

On 21stJ une a gang of convicts sent out to cut firewood was, at the suggestion of two Warders
who uzcompamed the g.ng, divided into three parties. The Warder, whose sentence is now cancelled,
was with one of these divided parties ; two of the couvicts belonging to which managed to escape

Coe Head Constable

One {onstabl i :
o ‘.r'h:“‘fo’l':";":mzmm has escaped punishment altogether, although he

Dwry. I Gevi.  gost irregularly permitted® a gang of convictsto |

be broken up against strict orders to the couns

trary, and the remaining Warder has now had his sentence cancelled, and gets off with six months’ <

suspension, which, considering the case with which em loyment i btained, is scarcely any
punishment at all. v L T ‘ ,..»,

The Police are entirely responsible for the safe custody of convicts. If they suffer d'.' ‘J
K |

selves to be led into negleet of strict ralcs by a W ‘ ‘ i
¥ a Warder, and an esca consequence,
and they only sre responsible. ’ EreE : M

11tk August 1864, Depy. Inpr. Genl. of Police.

Extract from the Proceedings of the Sessions Court of Bellary, under date the 25th July 1864,
Read Criminal Appeal Petition No. 13 of 1864, presented by Vakéel Vasoodava Naidoo,
appealing, on behalf of the 4th prisonerin case No. 78 of 1864 on the file of the Acting Joint
Magistrate of Bellary, from the sentence passed against him infthe said case.
Read also the Calendar in the said case. '

The extent of petitioner's guilt, accordin int"‘Magi i i
et uil, g to Joint"Magistrate's own summing up, appears to
hl'.e been the permitting,even if he did not actually suggest, the breaking up of the gang, with
which he had been sent cut as Warder, and which breaking up it was that obyiously paved the
way for the escape that eventually took place,

With that escape itself, however, the petitioner does not appear to have bad any concern ;
neither was he, in his capacity of Warder, at all dircetly chargeable with, or for the guarding
and security of the prisoners.

The Session Judge under this view resolves fo cancel the sentence passed in his case, though
at the same time orders that he be suspended for a term of six months, for obvious neglect of duty,

Ordered that an extract from these Proceedings be sent to the Magistrate of Bellary for bis
information, and for communication to the Acting Joiat Magistrate,

(True Extract.)
(Signed) J RATLIFF,

, ' Session Judge,

7 (True Copy.) .
Caxe Goory, (Signed) A. HATHAWAY,

20th July 1864, Magistrate,

To the Superintendent of Polf&, Bellary, for his {nformalion,

"

— >

" 3. The Police officers in fanlt have been '
One Constable. }‘ months’ imprisonment. sentenced as per margin, whereas one Warder |
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4 Proceedings of the Madras Govgmmeat; Judicial Depariment,
' | 2nd November 1864, 1
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M¥ Dear Mz. R—, *
At ;:n.ge 250 P. W. C. is published Extract from Proceedings of the Bellary Court, acquitiing
a Jail Warder of negligently allowing an escape, on the plea that he is nct in any way respousible
for the safe custody or security of the prisoners. To my astonishment this view is endorszd by
C. Hearn !

2. I protest against this. If I am vot much mistaken, the Tnspector General of Juils himself
will protest against it. I have heard Mr. Rohde express a contrary opinion. If I recollect aright,

" he published a Circular, warning Jail officers that they were responsible, or informing them that

they were. Why! of course they are. To-whose custody are prisoners committed 2 To the
Jailers, not to Police on duty at Jails. The Warders are simply the Jailer’s Deputies, and share
his responsibilities.

3. A Police Guard is furnished only to support the Jail officers in the discharge of their
duties. Police are in attendance o act if called on to do so, and the necessity arises, If Police
and Police only are responsible, why is a separate Jail establishment maintained ?

4. Why are not the keys of the Wards handed over to the Police ? T maintain that Police
act only in support of the Juil officers. A case somewhat similar to the Bellary one (except that
the Warder did not figure even so actively) oceurred in this District. Police and Warder were
prosecuted. The Magistrate who tried the case had some doubt at first as to the responsibility of
the Warder. I believe a reference was made to the Inspector General of Jails, Both Warder
and Police were convicted, and underwent their sentences.

5. 1presume these cases are tried under Sections 222 and 223, Indian Penal Code.. I
would like to know what there is either in those Sections, or the terms of a Warder’s appoint-
ment to absolve him or throw the responsibility exclusively on the Police. 'l‘be' vgry gravest
mischief urny wrise from the dissemi ination of sneh a roling as that o._f the Sessions .J udge of
Bellary. On the contrary, the Inspector General of Ju‘ils had the Ffecuong of th.e lm'ican Penal
pp e S i acapes, e, printed in large type, and posted in some of Lis Jails for the

gu'dance of his officers.
6. I presume the C.
20th August 1864

P. S.—1It would be satisfactory to'vhave the law settled independently of individual opinione.
If aco;vi;t attempted to break out of J ail was resisted and killed by a Jail Warder, would the
Warder be ;Je!d guilty of murder, on the ground that he had nothing to do with the prisoner’s

safe custody ? . - £5
« Also, to justify an officer or private person in these cases, it is necessary that they should,

be in the act of legally exccuting a duty imposed on them by law, and under such
flicer or private purson were killed, it would have been murder.

#. has been published to bring such mistaken law to notice. I hope so.
: (Signed) T. WELDON.

« at the time,
« sireumstances that if the o

« (Arch. 546).”
If it is held no part o

murder in above case.
«Tf the prisoners in a gaol, or going to a gaol assanlt the Jailer or Officer, and be in his defence

« kill any of them it is justifiable (Arch. 54G)." Why should the Jail officer enjoy all the privileges
end none of the obligations ? (Signed) T. WELDON.

—_—

fa Warder's duty to keep prisoners in custody, he would be guilty of

CIRCULAR No. 128.
aving arisen as to the liability of Juil Warders, who by negligence permit the
the Inspector General of Jails declares that not only '.qudjen, bu.t Jailers and
all prison offceruare bound to detain, in ssfe custody, prisoners cgm.nmed to thenr.eharge, or
committed to the Jail of which they are officers, P'ﬂd he b el °ﬁ°"‘."’ charge of Jails to notify
to them that they are not esonerated by the Police guards being also liable.

A question h
escape of plilﬂﬂmv
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